RULE

REVIEW

Education Department

Section 207 of the State Administrative Procedure Act (SAPA)
requires that each State agency review, after five years and thereafter
a five-year intervals, each of its rules which is adopted on or after
January 1, 1997 to determinewhether such rules should bemodified or
continued without modification.

Pursuant to SAPA section 207, the State Education Department
submits the following list of rules that were adopted during calendar
year 2002 that the Department has reviewed and determined should be
continued without modification. All section and part references are to
Title 8 of the New Y ork Code of Rules and Regulations.

OFFICEOF ELEMENTARY,MIDDLE,SECONDARYAND CON-
TINUING EDUCATION

Section 3.32 of the Regents Rules and section 100.2(p) of the Commis-
sioner's Regulations, regarding Public School registration

Statutory authority: Education Law sections 101 (not subdivided),
207 (not subdivided), 210 (not subdivided), 214 (not subdivided), 215
(not subdivided), 305(1) and (2) and (19) and 309 (not subdivided).

Justification for continuation without modification: The rule
establishes aformal processfor the registration of new public schools
toensurethefulfillment of Regents standardsrrel atingt o theaccountabil -
ity of public schools. The Board of Regents will grant approveif it is
satisfactorily demonstrated that aschool will be operated in an educa-
tionaly sound manner; isincompliance with applicable statutes, rules
and regulationsrelatingto publicschool s;andwill operatein accordance
with applicable building codes and pursuant to a certificate of occu-
pancy. The rule is needed to provide clarification of policy for the
registration of public schools.

Assessment of public comment: No comments were received.
Part 120 of the Commissioner's Regulations, relating to the No Child
Left Behind Act of 2001 (Pub. L. 107-110)

Statutory authority: Education Law sections 101 (not subdivided),
207 (not subdivided), 215 (not subdivided), 305(1), (2) and (33),
2802(7), 3214(3)(d) and (f) and Chapter 425 of the Laws of 2002.

Justification for continuation without modification: The rule is
needed to ensure compliance of the Stateand local educational agencies
with the federal No Child Left Behind Act of 2001 (Pub. L. 107-110)
and the conforming Statel egid ation enactedby Chapter 4250f the Laws
of 2002 as a condition of receipt of federal fundingunder Titlel of the
Elementary and Secondary Education Act of 1965, asamended. Sections
120.1 and 120.2 of the Regulations of the Commissioner provide a
description of the purposes of Part 120 and applicable genera defini-

tions. Section 120.3 provides for the implementation of the public
school choice provisions that require afederal Title| local educational
agency that hasaschool in school improvement status, correctiveaction
status or restructuring status to provide all students enrolled in such
school with the option to transfer to another public school served by
theloca educational agency at the samegradelevel that isnot in school
improvement, corrective action or restructuring status. Section 120.4
establishes criteria and procedures for the approval of providers of
suppl emental educationservices. Section120.5establishesrequirements
to ensurethat local educational agenciesimplement provisionsto allow
any student who attends a persistently dangerous public elementary
or secondary school or who is avictim of aviolent crimina offense, to
attend a safe public school within the local educational agency.

Assessment of public comment: No comments were received.
Section 136.4 of theCommissioner'sRegul ations, relatingto A utomated
External Defibrillators

Statutory authority: Education Law sections 207 (not subdivided)
and 917(1) and (2) and Chapters 60 and 61 of the Laws of 2002.

Justification for continuation without modification: The rule is
needed to ensure compliance with Chapters 60 and 61 of the Laws of
2002. It requires school districts, BOCES, county vocational education
andextensionboardsand charter schools to provideandmaintainon-site
in each instructional school facility automated externa defibrillator
(AED) equipment in quantities and types deemed to be adequate to
ensureready and appropriate access for useduringemergencies, andto
ensure the presence of a least one staff person who istrained in the
operation and use of an AED whenever thefacility is used for school-
sponsored or school-approved curricular or extracurricular events or
wherever activitiesfor school - sponsoredathl eti ccontestsor competitive
athletic events are held

Assessment of public comment: No comments were received.
Sections 151-1.2 of the Commissioner's Regulations, relating to
Universal Prekindergarten Programs

Statutory authority: Education Law sections 101 (not subdivided),
207 (not subdivided) and 3602-e(10)(a)(4) and (12) and section 1-a of
Part F of Chapter 383 of the Laws of 2001.

Justification for continuation without modification: The rule is
needed to ensure compliance with Chapter 383 of the Laws of 2001.
It defines, for summer only universal prekindergarten programs, an
"digible child" as achild who resides within the school district and is
fiveyearsof ageon or after December 1st of the year inwhich heor she
isenrolled, or who will otherwise befirst eligibleto enter public school
kindergarten commencing with the current school year.
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Assessment of public comment: No comments were received.
Section 155.25 of the Commissioner's Regulations, relating to Electri-
cally Operated Partitions

Statutory authority: Education Law sections 101 (not subdivided),
207 (not subdivided), 305(1) and(2),409-f(1) and (2) and 3602(6-c) and
Chapter 217 of the Laws of 2001.

Justification for continuation without modification: The rule is
needed to ensure compliancewith Chapter 217 of the Laws of 2002 and
Chapter 231 of the Lawsof 2002. It establishes minimum standardsfor
the construction, maintenance and operation of eectricaly operated
partitionsor roomdividerslocated in classrooms or other facilities used
by studentsin public and nonpublic schools, including charter schools,
andBOCESwithinthe State. It also requires appropriateandconspicu-
ous notice regarding the safe and proper operation and supervision of
theelectrical deviceoperatingsuch partition, trainingof staff inthe safe
operation of the partition, and maintenance of all equipment.

Assessment of public comment: No comments were received.
OFFICEOFVOCATIONALANDEDUCATIONAL SERVICESFOR
INDIVIDUALSWITH DISABILITIES
Sections 246.3 and 246.6, relating to the Vocationa Rehabilitation
Program

Statutory authority: Education Law sections 101 (not subdivided),
207 (not subdivided) and 1004(1).

Justification for continuation without modification: The rule
continues to be necessary to conform to State law and to ensure that
the vocational rehabilitation program is conducted accordingto federal
requirements set forth in the 1998 amendments to the Rehabilitation
Act. The rule should continuewithout modification as federal require-
ments for the vocational rehabilitation program have not been amended
and the standards continue to apply to community rehabilitation
programs.

Assessment of public comment: No comments were received.
Section 200.2 of the Commissioner's Regulations, relating to Instruc-
tional Material in Alternative Formats

Statutory authority: Education Law sections 207, 1604(29-a),
1709(4-a), 1950(4-a), 2503(7-a), 2554(7-a), 3602(10)(b), 4403(3) and
Chapter 377 of the Laws of 2001.

Justification for continuation without modification: The rule
continues to benecessary to conformto Statelaw and toimplement the
requirementsset forthinthe Individuals with Disabilities EducationAct
(IDEA) 2004 and federal regul ations implementing the Act and Section
504 of theRehabilitation Act andthecorrespondingfederal requirements
set forth in the 1998 amendments to the Act to ensure that a student
who needsan accommodeation to instructional materials because of his
or her disability must be provided withsuch materialsin the alternate
format needed by the student. The rule was revised in 2005 toadd the
IDEA requirement that instructional materials meet the National
Instructional Materials Accessibility Standard defined in section
1474(e)(3)(B) of IDEA 2004.

Assessment of public comment: No comments were received.
Sections 200.2, 200.4 and 200.16 of the Commissioner's Regulations,
relating to Individualized Education Programs (1EPS)

Statutory authority: Education Law sections 101 (not subdivided),
207 (not subdivided), 4402(7), 4403(3), 4410(13) and Chapter 408 of
the Laws of 2002.
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Justification for continuation without modification: The rule
continues to be necessary to conform regulations to Statelaw to ensure
that certain school personnel are provided with copies of the |EP and
that appropriate staff are informed of their responsibilities for imple-
menting the EP. The rule was subsequently revised in 2003 and 2005
to clarify responsihilities and language and to ensure that amendments
tothelEP werealso required to beprovided to certain school personnel
toimplement theflexibility to provideforamendmentstothe | EP under
IDEA 2004.

Assessment of public comment: No comments were received.
OFFICE OF HIGHER EDUCATION
Sections 3.47(c)(4) and 3.50(b)(16) of the Regents Rules, relating to
authorization of a degree abbreviation

Statutory authority: Sections 207 (not subdivided), 210 (not
subdivided), 218(1), and 224(4) of the Education Law.

Justificationfor continuationwithout madification: Section3.50lists
thetitles and abbreviations of degrees authorized tobeconferredin New
York State and Section 3.47(c) classifies such degrees. At the request
of New York ingtitutions of higher education, the anendment addedto
the authorized abbreviation of the degree, Bachelor of Music (Mus.B.)
the additional abbreviation B.M. This merely gives institutions
authorized to confer that degree a choice of abbreviation. Since the
institutions continue to want that choice, theregulationwill becontinued
without modification.

Assessment of public comment: No comments were received.
Sections3.14, Part 4and 13.11 of the Regents Rules and section 52.23
of the Commissioner's Regulations, relating to accreditation of teacher
education programs and voluntary institutional accreditation for Title
IV purposes

Statutory authority: Sections 207 (not subdivided), 210 (not
subdivided), 212-c (not subdivided), 214 (not subdivided), 215 (not
subdivided), and 305(1) and (2) of the Education Law.

Justification for continuation without modification: Theserules and
regulations refer to the accreditation of teacher education programs as
stated in Subpart 4-2, but not voluntary institutional accreditation for
Title 1V purposes, which is Subpart 4-1.

The rule continues to be needed to improve the quality of teacher
education programs to ensure that teachers are well qualified to teach
to the State Learning Standards for Students. The rule carries out the
policy of the Board of Regents as stated in its policy paper, "New
Y ork's Commitment: Teachingto Higher Standards," and prescribed in
the Regulations of the Commissioner of Education, that each teacher
education program must be accredited by the Board of Regents or an
acceptable professional education accrediting association. The rule
respondstorequest from colleges that offer teacher education programs
that the Regents offer an alternative means to become accredited. The
rule establishes the process by which this will take place.

Therulealso is needed to continue in the Regents Accreditation of
Teacher Accreditation process the role of the State Professional
Standardsand Practices Board for Teaching. In additional, therulestates
requirements relating to how colleges and universities with teacher
education programs accredited by the Board of Regentsmay represent
that accreditation. The rulealso is needed to support denial of teacher
education program reregistration based on a Regents accreditation
review.
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Assessment of public comment: No comments were received.
Sections 87.3, 87.4, 87.5 and 87.9 of the Commissioner's Regul ations,
relating to fingerprinting and criminal history check of prospective
school employees and applicants for teaching certification

Statutory authority: Sections 207 (not subdivided), 305(3)(a),
3004-b(1), 3035(3) and (3-a) of the Education Law and Chapter 380 of
the Laws of 2001.

Justification for continuation without modification: These sections
were added in 2002 to implement 810 of Chapter 380 of the Laws of
2001 which amended Education Law 83035 to add a new subdivision
3-ato permit the sharing of criminal history records between the city
school district of the City of New York and the New York State
Education Department. These sections are necessary to maintain the
conditions necessary to share these records.

These sections provide the conditions pursuant to which an
individual'srequirement tobefingerprintedfor clearanceforemployment
or certification can be satisfied through the use of a prior criminal
history obtained by the city school district of the city of New York.
Thesesections al so prescribethe conditionsunder whichthe New Y ork
StateEducation Department may shareanindividual'scrimina history
with the city school district of the city of New York for the purpose
of employment in such district.

Assessment of public comment: No comments were received.
Section52.21(b)(2)(iv)(b)(1) of theCommissioner'sRegul ations, rel ating
to requirements for teacher education programs

Statutory authority: Sections 207 (not subdivided), 210 (not subdi-
vided), 215(not subdivided), 305(1), and 3004(1) of theEducationL aw.

Justification for continuation without modification: The rule
continues to be needed without modification asit is used as a measure
of program success. Each year there have been a smal number of
institutions required to operate under a corrective action plan because
fewer than 80 percent of program completers have successfully
completed teacher certification examinations. Thisrule also provides
adefinition of program compl eter that isconsistent withthat of the U.S.
Department of Education and that results in simplified reporting
requirements for New Y ork State institutions of higher education.

Assessment of public comment: No comments were received.
Section80-2.6(c) of the Commissioner's Regulations, rel atingtorequire-
ments for certificateof teachersof the speech and hearing handicapped

Statutory authority: Sections 207 (not subdivided), 305(1), (2), and
(7), 3004(1) and 3006(1) of the Education Law.

Justification for continuation without modification: Section 80-2.6
(c) establishes a pathway to certification for licensed and registered
speech language pathol ogists, enabling them to obtain aninitial certifi-
cate as teachers of the speech and hearing handicapped, and also
specifies thetesting, experience and professional development require-
ments for progression to the Professional certificate. This provision
continues recruitment efforts previously established in regulation for
the former Provisional/Permanent certificate series. The provision has
provensuccessful inrecruitingadditional professional sintothisshortage
field.

Assessment of public comment: No comments were received.
80-1.7 and 80-5.15 of the Commissioner's Regulations, relating to
reguirementsfor therenewal of aprovisional teachingcertificateand the
issuance of alimited certificate in the classroom teaching service

Statutory authority: Sections 207 (not subdivided), 305(1), (2), and
(7), 3004(1) and 3006(1) of the Education Law.

Justification for continuation without modification: Section 80-1.7
established the conditions for renewal of the Provisional teaching
certificate. This section was repealed, effective April 13, 2006, and
replaced with anew Section 80-1.7.

Section 80-5.15 established a limited certificate available to candi-
dateswho taught under atemporary li censeduringthe2002-2003school
year, enabling them to continue teaching during the 2003-2004 school
year while completing coursework requirements to qualify for a
Provisional certificate. Limitedcertificateswerevalidonly for the period
September 1, 2003 through August 31, 2004 and are not renewable.
Therefore, this provision does not need to be modified.

Assessment of public comment: No comments were received.
OFFICE OF THE PROFESSIONS
Section29.13(a) of theRegentsRul es, rel atingt o unprofessional conduct
in the practice of massage therapy

Statutory authority: Education Law sections 207 (not subdivided),
6504 (not subdivided), 6506(1) and 6509(9).

Justification for continuation without modification: This regulation
continues to maintain the requirement that licensed massage therapists
keep adequate patient records for those patients that they see in
non-traditional settings such as spas.

Assessment of public comment: No comments were received.
Section29.7(a)(21)(ii)(a) of theRegentsRul es, rel atingtounprofessional
conduct inthe practice of pharmacy and assistanceto licensed pharma-
cists by unlicensed individuals

Statutory authority: Education Law sections 207 (not subdivided),
6504 (not subdivided), 6506(1) and 6509(7) and (9), and 6801 (not
subdivided).

Justification for continuation without modification: This regulation
continues to allow licensed pharmacists to utilize certain assistantsin
the dispensing of medications, subject to supervision and oversight. It
further allowslicensees to concentrateon non-administrative functions
and decrease dispensing errors.

Assessment of public comment: No comments were received.
Section 29.10 of the RegentsRules, relating to the definition of unpro-
fessional conduct and work paper documentation and retention in the
practice of public accountancy

Statutory authority: Education Law sections 207 (not subdivided),
6504 (not subdivided), 6506(1) and 6509(9), and 7401 (not subdivided).

Justification for continuation without modification: This regulation
continuesto necessarily clarify the specific paperwork and documenta-
tion that licensed accountants must maintain.

Assessment of public comment: No comments were received.
Section 64.6 of the Commissioner's Regulations, relatingto the practice
of nursing and midwifery

Statutory authority: Education Law sections207 (not subdivided),
6507(1) and (2), 6902(1) and (2), and 6951(1), (2) and (3).

Justification for continuation without modification: This regulation
continues to clarify the ability of licensed midwives to order regimens
to be provided by aregistered nurse.

Assessment of public comment: No comments were received.

Part 77 of the Commissioner's Regulations, relating to the licensing of
physical therapists and certification of physical therapy assistants
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Statutory authority: Education Law sections 207 (not subdivided),
6506(1), 6507(2)(a), 6734(d), 6735(c), 6740(c-1), and 6741-a(c), and
Section 4 of Chapter 404 of the Laws of 2002.

Justification for continuation without modification: This regulation
continues to clarify the nature of examination to be completed by an
applicant for licensure in physical therapy assistant.

Assessment of public comment: No comments were received.
Section 61.15(a) of the Commissioner's Regulations, relatingto manda-
tory continuing education for dentists

Statutory authority: Sections 207 (not subdivided), 6502(1), 6504
(not subdivided), 6507(2)(a) , and 6604-a(2) and (4) of the Education
Law.

Justification for continuation without modification: This regulation
continues to be necessary to ensure that dentists complete necessary
continuing education relating to smoking cessation.

Assessment of public comment: No comments were received.
OFFICE OF CULTURAL EDUCATION
Sections 185.5, 185.13 and 185.14 of the Commissioner'sRegulations,
relating to Local Government Records Management

Statutory authority: Education Law section 207 (not subdivided)
and Arts and Cultural Affairs Law section 57.25(2).

Justification for continuation without modification: Theregulations
are necessary to prescribe recordsretention and disposition schedules
for counties and miscellaneous local governments pursuant to section
57.25(2) of the Artsand Cultural AffairsLaw. Theregulationsadopted
in 2002 were subsequently modified in 2006 to provide for a revised
Records Retention and Disposition Schedule CO-2 and a revised
Records Retention and Disposition Schedule MI-1.

Assessment of public comment: No comments were received.
OFFICE OF MANAGEMENT SERVICES
Agency Representative:

Sections 3.16 and 3.17 of the Commissioner's Regulations, relating to
Charter School complaints

Statutory authority: Education Law sections 101 (not subdivided),
206 (not subdivided), 207 (not subdivided), 305(1), (2) and (20) and
2855(1), (2), (3), and (4).

Justification for continuation without modification: The rule is
necessary to prescribe procedures for the conduct of charter school
revocation proceedings by the Board of Regentspursuant to Education
Law section 2855. The rule establishes procedures for the conduct of
charter school revocation proceedings initiated by theBoardof Regents,
and delegates totheCommissioner theauthority of the Board of Regents
to investigate and respond to complaints against charter schools
pursuant toEducation Law section 2855(4), authority toissueremedia
orders to charter schools pursuant to Education Law section 2855(4),
andtheauthority to place a charter school on probationary status and
to develop and impose aremedia action plan pursuant to Education
Law section 2855(3).

Assessment of public comment: No comments were received.
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