
RULE MAKING
ACTIVITIES

The Department received comments from the New York Farm BureauEach rule making is identified by an I.D. No., which consists
expressing support for the proposed regulation. The Department agrees

of 13 characters. For example, the I.D. No. AAM-01-96- with these comments.
00001-E indicates the following:

AAM -the abbreviation to identify the adopting agency
01 -the State Register issue number
96 -the year Office of Children and Family00001 -the Department of State number, assigned upon re-

Servicesceipt of notice
E -Emergency Rule Making—permanent action not

intended (This character could also be: A for Adop-
PROPOSED RULE MAKINGtion; P for Proposed Rule Making; RP for Revised

NO HEARING(S) SCHEDULEDRule Making; EP for a combined Emergency and
Domestic Violence ShelterProposed Rule Making; or EA for an Emergency
I.D. No. CFS-13-07-00018-PRule Making that is permanent and does not expire

90 days after filing.) PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:Italics contained in text denote new material. Brackets indi-
Proposed action: Amendment of Part 452 of Title 18 NYCRR.

cate material to be deleted. Statutory authority: Social Services Law, sections 20(3)(d), 34(3)(f),
383-c, 384, 409-e and 459-g; and L. 2002, ch. 178
Subject: Location or address of a domestic violence shelter.
Purpose: To bring regulations into compliance with statutory mandates
for confidentiality of the location and address of a domestic violence
shelter.Department of Agriculture and Text of proposed rule: Subdivision (c) of section 452.10 of Title 18
NYCRR is renumbered as subdivision (c)(1).Markets

New subdivisions (c)(2) and (c)(3) are added to read as follows:
(c)(2) All information related to the general location or specific

street address of a structure anticipated to house or housing a residential
NOTICE OF ADOPTION program for victims of domestic violence contained in any application or

other document submitted to a state or local agency or any instrumentalityCuisine Trail thereof shall be kept confidential and not subject to release or disclosure in
I.D. No. AAM-50-06-00006-A whole or in part. A state or local agency or any instrumentality thereof
Filing No. 270 shall deny any request for such information made pursuant to Article 6 of
Filing date: March 9, 2007 the Public Officers Law in accordance with Section 87(2)(f) of such law. 
Effective date: March 28, 2007 (3) A state or local agency or any instrumentality thereof and its

employees may disclose the general location or specific street address of a
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- structure anticipated to house or housing a residential program for victims
cedure Act, NOTICE is hereby given of the following action: of domestic violence only where authorized by a Court of competent
Action taken: Addition of Part 206 to Title 1 NYCRR. jurisdiction or otherwise expressly permitted by statute or regulation.
Statutory authority: Agriculture and Markets Law, section 284-a Text of proposed rule and any required statements and analyses may
Subject: Cuisine Trail. be obtained from: Public Information Office, Office of Children and
Purpose: To designate and describe the Cooperstown Cuisine Trail, a Family Services, 52 Washington St., Rensselaer, NY 12144, (518) 473-
New York State Cuisine Trail. 7793, e-mail: info@ocfs.state.ny.us
Text or summary was published in the notice of proposed rule making, Data, views or arguments may be submitted to: Same as above.
I.D. No. AAM-50-06-00006-P, Issue of December 13, 2006. Public comment will be received until: 45 days after publication of this
Final rule as compared with last published rule: No changes. notice.
Text of rule and any required statements and analyses may be Regulatory Impact Statement
obtained from: William Kimball, Director, Agricultural Protection and 1. Statutory Authority
Development Services, Department of Agriculture and Markets, 10B Air- Section 20(3)(d) of the Social Services Law (SSL) authorizes the
line Dr., Albany, NY 12235, (518) 457-7076, e-mail: Commissioner of the Office of Children and Family Services (OCFS) to
bill.kimball@agmkt.state.ny.us establish rules, regulations and policies to carry out OCFS’ powers and
Assessment of Public Comment duties under the SSL.
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Section 34(3)(f) of the SSL authorizes the Commissioner to establish 8. Alternatives
regulations for the administration of public assistance and care within the Section 459-g(2) of the SSL authorizes promulgation of these regula-
State. tions. Failing to adopt these regulations would leave state and local agen-

cies and instrumentalities uncertain as to whether and under what circum-Section 459-a of the SSL defines “residential program for victims of
stances site addresses of residential facilities for victims of domesticdomestic violence” and authorizes OCFS, as the successor agency to the
violence could be released, potentially resulting in conflicting policies andformer New York State Department of Social Services, to certify such
inadvertent disclosures. An early draft of the regulation would have au-residential programs for victims of domestic violence and to establish
thorized release of the information to law enforcement, fire departmentsregulations to govern the operation of such programs.
and other emergency services. However, those entities do not need to knowSection 459-g(2) of the SSL authorizes OCFS to establish rules and
that a site houses a residential facility for victims of domestic violence toregulations as to the confidentiality of the street address of any residential
provide emergency services to the site. Accordingly, after careful consid-program for victims of domestic violence and to whom the address may be
eration, the regulation limits access and release to a Court of competentdisclosed. More specifically, Section 459-g of the SSL requires that the
jurisdiction or where expressly authorized by statute or regulation.address of such residential program “. . . contained in any application

9. Federal Standardssubmitted to a state or local agency or instrumentality thereof prior to the
filing of an application for funding pursuant to this article shall be kept These regulations meet but do not exceed any applicable federal stan-
confidential by those entities and their employees and may be disclosed dards.
only to persons designated by the rules and regulations of [OCFS].” 10. Compliance Schedule

2. Legislative Objectives The confidentiality provisions required by these regulations would
become effective upon the effective date of the regulations.The proposed regulation carries out the intent of the aforementioned

statutory provisions by establishing rules that specify the limited circum- Regulatory Flexibility Analysis
stances under which information about the address of a residential program 1. Effect of Rule
for victims of domestic violence may be disclosed by a state or local These regulations will not have an impact upon small businesses. Local
agency or any instrumentality thereof. governmental agencies and instrumentalities that, as a function of their

3. Needs and Benefits mission, become aware of the site location of residential programs for
The site location of residential programs for victims of domestic vio- victims of domestic violence will need to maintain the information in a

lence must be maintained in a confidential manner for the safety of victims strictly confidential manner and not disclose the information except as
of domestic violence temporarily residing in such residences. Strict limits authorized by these regulations.
on the release of this information will decrease the chances that a batterer 2. Compliance Requirements
will be able to obtain the site address and possibly harm victims of Those local governmental agencies and instrumentalities that come
domestic violence temporarily residing at the site. These regulations ex- into the possession of information about the site address of residential
pand the entities that must maintain site information they receive concern- programs for victims of domestic violence must store the information
ing residential programs for victims of domestic violence in a confidential confidentially and not disclose the information to any person or entity
manner to include state and local governmental agencies and instrumental- except as authorized by these regulations.
ities thereof, including fire and safety inspectors, zoning boards and others. 3. Professional Services
Such entities may not be aware of the sensitive nature of the information These regulations do not create the need for additional professional
and may unintentionally make the information available. services.

4. Costs 4. Compliance Costs
The proposed amendment is necessary to conform with Section 459-g The State is required to comply with the amended Social Services Law

of the Social Services Law in relation to financial aid to local social as it relates to the confidential location of residential programs for victims
services districts for domestic violence programs. The proposed amend- of domestic violence. There are no additional mandates imposed by these
ment will not impose any costs on municipalities beyond those imposed by regulations. The proposed amendment will not impose any significant
Federal and State statutes. costs on municipalities beyond those imposed by State and Federal stat-

There is no adverse fiscal impact to the Office of Children and Family utes.
Services related to these proposed regulatory amendments. The proposed There is no adverse fiscal impact to the Office of Children and Family
changes are technical in nature and essentially redefine and clarify existing Services related to these proposed regulatory amendments. The proposed
requirements related to the confidentiality of residential programs for changes are technical in nature and essentially redefine and clarify existing
domestic violence victims. In addition, where current regulations have requirements related to the confidentiality of residential programs for
been slightly revised, these requirements represent an effort to codify and victims of domestic violence. In addition, where current regulations have
slightly expand the current policy to some non-OCFS stakeholders to been slightly revised, these requirements represent an effort to codify and
include applications or other documents submitted to a state or local slightly expand the current policy to some non-OCFS stakeholders to
agency and clarify when and to whom that information can be disclosed include applications or other documents submitted to a state or local
neither of which should add any significant fiscal impact. Also, the resi- agencies and clarify when and to who that information can be disclosed
dential domestic violence programs are currently practicing confidentiality neither of which should add any significant fiscal impact. Also, the resi-
by maintaining a separate and distinct business mailing address and by dential domestic violence programs are currently practicing confidentiality
nondisclosure of the street address and description of these programs. by maintaining a separate and distinct business mailing address and by

5. Local Government Mandates nondisclosure of address and description of these programs.
Local agencies and instrumentalities that have information related to 5. Economic and Technological Feasibility

the address of residential programs for victims of domestic violence must It is anticipated that local governmental agencies and instrumentalities
maintain that information in a confidential manner and not disclose the have the economic and technological feasibility to confidentially maintain
information except as authorized by these regulations. This is likely to information that comes into their possession about the site addresses of
affect only a small percentage of local agencies and instrumentalities residential programs for victims of domestic violence. Depending upon
because most local entities would not, based on their function, learn of the whether the information is maintained in an electronic database, it may be
site of residential programs for victims of domestic violence. Additionally, necessary to reprogram the database to prevent disclosing the address to
of those local agencies and instrumentalities affected by these regulations, unauthorized persons or entities.
many are probably already maintaining the information in accordance with 6. Minimizing Adverse Impact
these regulations and are strictly limiting release and disclosure of the site It is not anticipated that these regulations will result in an adverse
information. impact on small businesses or local government agencies or instrumentali-

6. Paperwork ties. OCFS is prepared to provide or arrange for technical assistance to
No new paperwork is required by these regulations. Local or state local governmental agencies or instrumentalities where compliance ques-

agencies or entities in possession of information concerning the address of tions are raised by such entities.
residential programs for victims of domestic violence will need to maintain 7. Small Business and Local Government Participation
established paper or electronic records in accordance with these regula- As noted above, these regulations will not affect small businesses.
tions. OCFS participated in a meeting with the New York City Department of

7. Duplication Buildings and several residential programs for victims of domestic vio-
These regulations do not duplicate other state or federal requirements. lence to discuss implementing the confidentiality provisions contained
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within Section 459-g(2) of the Social Services Law, which is the statutory
provision that authorized OCFS to develop these regulations. Several Department of Economicoptions for compliance were discussed at the meeting. In addition, com-
ment was solicited through the NYS Building Officials Conference, and Development
received from building inspectors and other local government staff in the
towns of Colonie, Poughkeepsie, Victor and Dryden.

NOTICE OF ADOPTION
Rural Area Flexibility Analysis

Empire State Film Production Tax Credit Program
1. Types and estimated number of rural areas: I.D. No. EDV-04-07-00001-A

Filing No. 271The proposed regulations may affect certain local governmental agen-
Filing date: March 12, 2007

cies and instrumentalities in the 44 counties that contain rural areas. Effective date: March 28, 2007

2. Reporting, recordkeeping and other compliance requirements; and PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:professional services:
Action taken: Addition of Part 170 to Title 5 NYCRR.

The proposed regulations will not create any new reporting or other Statutory authority: L. 2004, ch. 60
compliance requirements, nor will it create a need for additional profes- Subject: Empire State Film Production Tax Credit Program.
sional services. However, any locality in a rural area that has any existing Purpose: To promulgate regulations for the program, establish proce-
records pertaining to the site address of a residential program for victims of dures for the allocation of tax credits and describe the application process,

the due dates for applications, the standards used to evaluate the applica-domestic violence, they must be maintained in a strictly confidential man-
tion and any other provisions deemed necessary and appropriate.ner and not released or disclosed except as authorized by these regulations.
Text or summary was published in the notice of proposed rule making,
I.D. No. EDV-04-07-00001-P, Issue of January 24, 2007.3. Costs:
Final rule as compared with last published rule: No changes.

The proposed amendment is necessary to conform with Section 459-g Text of rule and any required statements and analyses may be
obtained from: Thomas P. Regan, Department of Economic Develop-of the Social Services Law in relation to financial aid to local Social
ment, 30 S. Pearl St., Albany, NY 12245, (518) 292-5123, tregan@ em-Services Districts for domestic violence programs. The proposed amend-
pire.state.ny.usment will not impose any costs on municipalities beyond those imposed by
Assessment of Public CommentFederal and State statutes.
The agency received no public comment.

There is no adverse fiscal impact to the Office of Children and Family
Services related to these proposed regulatory amendments. The proposed
changes are technical in nature and essentially redefine and clarify existing
requirements related to the confidentiality of domestic violence victims. In
addition, where current regulations have been slightly revised, these re- Department of Environmental
quirements represent an effort to codify and slightly expand the current

Conservationpolicy to some non-OCFS stakeholders to include applications or other
documents submitted to a state or local agencies and clarify when and to
who that information can be disclosed neither of which should add any
significant fiscal impact. Also, the residential domestic violence programs NOTICE OF EMERGENCY
are currently practicing confidentiality by maintaining a separate and dis- ADOPTION
tinct business mailing address and by nondisclosure of address and AND REVISED RULE MAKING
description of these programs.

NO HEARING(S) SCHEDULED
4. Minimizing adverse impact: Bait Fish Regulations and Fish Health Inspection Reports

I.D. No. ENV-49-06-00014-ERPIt is not anticipated that these regulations will result in an adverse
Filing No. 267impact upon small businesses or local governmental agencies or upon
Filing date: March 9, 2007instrumentalities in rural areas. OCFS is prepared to provide or arrange for Effective date: March 9, 2007

technical assistance to local governmental agencies or instrumentalities
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-where compliance questions are raised by such entities.
cedure Act, NOTICE is hereby given of the following action:

5. Rural area participation: Emergency action taken: Amendment of Parts 10, 35, and 188 of Title 6
NYCRR.

At the suggestion of the NYS Department of State, OCFS reached out Statutory authority: Environmental Conservation Law, sections 3-0301,
11-0303, 11-0305, and 11-0325to the New York State Building Officials Conference Technical Subcom-
Finding of necessity for emergency rule: Preservation of general wel-mittee, and invited that group to submit comments on a draft proposal.
fare.Comments were received from the towns of Colonie, Poughkeepsie, Victor
Specific reasons underlying the finding of necessity: Viral hemorrhagicand Dryden.
septicemia virus (VHS) is a serious pathogen of fish that is causing an
emerging disease in the Great Lakes region of the United States andJob Impact Statement
Canada. This disease causes the hemorrhaging of the fish’s tissues, includ-
ing internal organs, and affects all sizes of fish. Not all infected fishA full job impact statement has not been prepared for the proposed regula-
develop the disease, but they can continue to carry it and spread it to others.tion. The proposed regulation would not result in the loss of any jobs. It is
There is no known cure for VHS.

apparent from the nature and purpose of the rule (confidentiality of site VHS was first confirmed in New York waters in May 2006 when it was
location of residential facilities for victims of domestic violence) that it linked to the death of round gobies and muskellunge in Lake Ontario and
will not have a substantially adverse impact on jobs and employment the St. Lawrence River. Most recently, VHS caused the death of walleye in
opportunities. Conesus Lake. The virus has now been confirmed in round goby, burbot,
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smallmouth bass, muskellunge, pumpkinseed, rock bass, bluntnose min- (iii) Oswego River from Lock 7 to junction with Oneida River &
now, emerald shiner and walleye in infected waters in New York State. Seneca River at Three Rivers;

Due to the potential adverse effects of the disease on fish populations (iv) Oneida River downstream of Caughdenoy dam and Erie
and the desire to prevent or delay its spread to other states, a Federal Order Barge Canal from Lock E23 to the junction with Oswego and Seneca
was issued (October 24, 2006) by the Animal and Plant Health Inspection Rivers;
Service (APHIS) of the United States Department of Agriculture (USDA) (v) Oneida Lake and Erie Barge Canal downstream to Lock E23
that prohibits the importation of certain species of live fish from Ontario and upstream to Lock E22, and the Oneida River downstream to Caughde-
and Quebec and the interstate movement of the same fish species from noy Dam;
eight states bordering the Great Lakes. (vi) Mohawk River from Barge Canal in Rome upstream to Delta

The Federal Order does not, however, address the movement of fish Dam;
within New York State. In-state movement of fish could potentially lead to (vii) Erie Barge Canal from Lock E22 east to Lock E6;
the spread of VHS in New York and significant adverse impacts to the (viii) Hudson River from the Federal Dam at Troy to Bakers Falls
state’s fish resources. Moreover, the spread of VHS in New York could in the City of Hudson Falls, and the Champlain Canal up to but not above
result in negative impacts to the state economy. More than a million New Lock 7 in Fort Edward, and the Erie Barge Canal up to but not above Lock
Yorkers hold state fishing licenses. Freshwater sportfishing contributes an E6 in Waterford;
estimated $1.4 billion annually to the state’s economy, supporting over (ix) Lake Champlain including the Champlain Canal up to, but
17,000 jobs. not above Lock 12;

Therefore, the Department is adopting regulations which address the (x) Hudson River downstream from the Federal Dam at Troy to
commercial collection of bait fish, personal possession and use of bait fish, the Battery at the southern tip of Manhattan Island.
and requirements for fish health inspection reports. The promulgation of (xi) Susquehanna River downstream of dam in Oakland, Penn-
this regulation on an emergency basis is necessary in order to prevent the sylvania and Chenango River.
spread of VHS in New York and to protect New York’s fish resources. It is Part 35 of Title 6 of NYCRR is amended as follows:
also necessary to prevent negative impacts to the state’s economy that Paragraph 35.2(d)(16) is amended to read as follows:
would be associated with the spread of VHS in New York. (16) Franklin County. [Big Salmon River, Town of Fort Covington;]
Subject: Possession and personal use of bait fish, taking bait fish for Floodwood Pond; Lake Clear Outlet; Middle Pond, Town of Santa Clara;
commercial purposes, and fish health inspection requirements. Lake Colby; Lake Flower; Little Colby Pond; [Little Salmon River, from

mouth at Fort Covington to dam at South Bombay;] Lower, Middle, UpperPurpose: To prevent the spread of viral hemorrhagic septicemia virus
Saranac Lakes; Middle Pond; Town of Santa Clara; Lyon Brook and(VHS) in New York, protect New York’s fish resources and prevent
tributaries; [Pike Creek, Towns of Bombay and Fort Covington;] Raquettenegative impacts to the State’s economy that would be associated with the
River, Town of Tupper Lake; Saranac River, from Middle Saranac Lake tospread of VHS in New York.
dam at Union Falls; Simon Pond, Town of [Altamont] Tupper Lake;Text of emergency/revised rule: A new subdivision 10.1(f) is added to 6
Tupper Lake; Weller Pond, Town of Santa Clara.NYCRR Part 10 to read as follows:

Paragraph 35.2(d)(23) is amended to read as follows:(f) Special regulations for bait fish (personal use).
(23) Livingston County. [Conesus Lake] Hemlock Lake.(1) Bait fish taken for personal use from any water body shall only be

New Sections 35.3 and 35.4 are added to read as follows:possessed or used in the same water body from which such bait fish were
35.3 Possession, Sale and Use of bait fish taken for commercial pur-taken, and shall not be possessed or used in any other water body, except

posesas provided in paragraph 2 of this subdivision.
(a) Definitions. For purposes of this section, the following definitions(2) Bait fish taken for personal use in the marine and coastal district,

shall apply.as defined in Environmental Conservation Law Section 13-0103, shall
(1) “Water body” shall mean any lake, river, pond, stream or anyonly be possessed or used in waters of the marine and coastal district and

other distinct mass of water existing in the State of New York, whetherthe Hudson River as defined in 10.1(f)(x), and shall not be possessed or
publicly or privately owned, including the banks and shores thereof . Aused in a water body outside the marine and coastal district, except the
water body shall also include all tributaries upstream to the first impassa-Hudson River as defined in 10.1(f)(x).
ble barrier including the banks and shores thereof. For the purposes of this(3) Bait fish taken for personal use from any water body shall not be
section, locks and dams shall be considered impassable barriers.transported overland, except:

Notwithstanding the definition of water body in this paragraph, each of(i) bait fish taken pursuant to Section 10.5 of this Part may be
the following combined water bodies, including all tributaries up to thetransported overland. Such fish, which are transported overland, shall not
first barrier impassable by fish, shall be considered the same water bodybe used as bait; or
for purposes of this section only:(ii) bait fish taken for personal use in the marine and coastal

(i) Lake Ontario in combination with the Lower Niagara Riverdistrict, as defined in Environmental Conservation Law Section 13-0103,
and the St. Lawrence River;may be transported overland only for use in waters of the marine and

(ii) Lake Erie in combination with the Upper Niagara River, Blackcoastal district.
Rock Canal, and waters of the Erie Barge Canal from the Upper Niagara(4) Environmental conservation officers may seize any bait fish
River to Lock E-35 in Lockport;possessed in violation of this subdivision. No action for damages shall lie

(iii) Oswego River from Lock 7 to junction with Oneida River &for such seizure, and disposition of seized bait fish shall be at the discre-
Seneca River at Three Rivers;tion of the Department.

(iv) Oneida River downstream of Caughdenoy dam and Erie(5) For purposes of this subdivision, “transported overland” shall
Barge Canal from Lock E23 to the junction with Oswego and Senecamean transport by motorized vehicle other than on the water body where
Rivers;the fish were taken.

(v) Oneida Lake and Erie Barge Canal downstream to Lock E23(6) For purposes of this subdivision, “water body” shall mean any
and upstream to Lock E22, and the Oneida River downstream to Caughde-lake, river, pond, stream or any other distinct mass of water existing in the
noy Dam;State of New York, whether publicly or privately owned, including the

(vi) Mohawk River from Barge Canal in Rome upstream to Deltabanks and shores thereof. A water body shall also include all tributaries
Dam;upstream to the first impassable barrier including the banks and shores

(vii) Erie Barge Canal from Lock E22 east to Lock E6;thereof. For the purposes of this subdivision, locks and dams shall be
considered impassable barriers. (viii) Hudson River from the Federal Dam at Troy to Bakers Falls

in the City of Hudson Falls, and the Champlain Canal up to but not above(7) Notwithstanding the definition of water body in paragraph 6 or
Lock 7 in Fort Edward, and the Erie Barge Canal up to but not above Lockthis subdivision, each of the following combined water bodies, including
E6 in Waterford;all tributaries up to the first barrier impassable by fish, shall be considered

the same water body for purposes of this subdivision only: (ix) Lake Champlain including the Champlain Canal up to, but
not above Lock 12;(i) Lake Ontario in combination with the Lower Niagara River

and the St. Lawrence River; (x) Hudson River downstream from the Federal Dam at Troy to
the Battery at the southern tip of Manhattan Island.(ii) Lake Erie in combination with the Upper Niagara River, Black

Rock Canal, and waters of the Erie Barge Canal from the Upper Niagara (xi) Susquehanna River downstream of dam in Oakland, Penn-
River to Lock E-35 in Lockport; sylvania and Chenango River.
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(2) “Transported overland” shall mean transport by motorized vehi- (k) No person shall fail to exhibit a fish health certification report or
cle other than on the water body where the fish were taken. bait fish receipt upon the demand of any police officer or representative of

the Department.(3) “Bait fish” shall mean those listed under subdivision 35.2 (a) of
35.4 Sale of bait fish from waters outside the State of New Yorkthis Part, and shall include both live and dead bait fish except dead bait
(a) For the purposes of this section, “bait fish” shall mean those listedfish packaged for commercial purposes and preserved by any method

under subdivision 35.2 (a) of this Part, and shall include both live andother than freezing only.
dead bait fish except dead bait fish packaged for commercial purposes and(4) “Retail sale” shall mean the sale of bait fish to any person in the
preserved by any method other than freezing only.state for any purpose other than for resale.

(b) General prohibition. Bait fish taken for commercial purposes from(b) General prohibition. Bait fish taken for commercial purposes from
the waters outside the State shall not be possessed, sold, offered for sale,the waters of the State shall not be possessed, sold, offered for sale,
bartered, transferred or used except as authorized by this section.bartered, transferred or used except as authorized by this section.

(c) Subject to the provisions of subdivision (d) of this section, bait fish,(c) Bait fish taken from any water body pursuant to section 35.2 of this
accompanied by a fish health certification report in accordance withPart shall only be possessed, sold, offered for sale, bartered, transferred or
section 188.2, may be possessed, sold, offered for sale, bartered, importedused in the same water body from which such bait fish were taken, and
and transported overland for use as bait in any water body where the useshall not be possessed, sold, offered for sale, bartered, transferred or used
of bait fish is allowed pursuant to section 10.3 of this Title.in any other water body, except:

(d) Bait fish may not be possessed, sold, offered for sale, bartered or
(1) as provided in subdivision d of this section; transferred for use as bait pursuant to subdivision (c) of this section if the
(2) pursuant to permit issued by the Department in its discretion; or person selling or transferring such bait fish does not possess a fish health
(3) bait fish may be possessed, sold, offered for sale, bartered or certification report for all bait fish owned or kept at the place of sale or

transferred for use as bait in any water body if: (i) the use of bait fish is transfer. For purposes of this section, the place of sale or transfer shall
allowed in such water body pursuant to section 10.3 of this Title, and (ii) include, but not be limited to, all buildings, structures, tanks, containers,
all applicable requirements of subdivisions (f), (g) and (h) of this section ponds or vehicles located at or contiguous to the place of sale or transfer.
have been satisfied. (e) Retail sale of bait fish; receipt required. When engaging in the

(d) Bait fish taken for commercial purposes in the marine and coastal retail sale of bait fish, the seller shall issue a receipt to the purchaser. Such
district, as defined in Environmental Conservation Law Section 13-0103, receipt shall indicate whether or not the fish are certified pursuant to Part
shall only be possessed or used in waters of the marine and coastal district 188, and shall contain the name of the seller, the date of the retail sale
and the Hudson River as defined in 35.2(a)(1)(x), and shall not be pos- transaction, the species of fish sold, and the quantity of each species of fish
sessed or used in any water body outside the marine and coastal district, sold. Such receipt shall be retained by the purchaser while in possession of
except the Hudson River as defined in 35.2(a)(1)(x). the bait fish, and shall be valid for 7 days from date of the retail sale. For

purposes of this section, such receipt shall expire and become invalid after(e) Bait fish taken for commercial purposes from any water body shall
7 days from the date of the retail sale.not be transported overland, except:

(f) Sale or transfer of bait fish other than retail sale; report and receipt(1) bait fish taken in the marine and coastal district, as defined in
required. When engaging in a sale or transfer of bait fish other than aEnvironmental Conservation Law Section 13-0103, may be transported
retail sale, except as provided for in Part 35.3 (c), the seller shall provideoverland only for use in waters of the marine and coastal district;
the purchaser with:(2) pursuant to permit issued by the Department in its discretion; or

(1) a copy of the fish health certification report as defined in 188.2(3) bait fish may be transported overland if all applicable require- for the bait fish sold to the purchaser; andments of subdivisions (g) and (h) of this section have been satisfied.
(2) a receipt, containing the name of the seller, the date of the retail

(f) Bait fish may not be possessed, sold, offered for sale, bartered or sale transaction, the species of fish sold, and the quantity of each species of
transferred for use as bait pursuant to paragraph (c)(3) of this section if fish sold. A copy of both the fish health certification report and the receipt
the person selling or transferring such bait fish does not possess a fish shall be retained by the purchaser or transferee for 30 days or until the fish
health certification report for all bait fish owned or kept at the place of sale are sold or transferred, whichever is greater.
or transfer. For purposes of this section, the place of sale or transfer shall (g) Dead bait fish packaged for commercial purposes, and preserved
include, but not be limited to, all buildings, structures, tanks, containers, by any method other than freezing only, shall be allowed to be possessed,
ponds or vehicles located at or contiguous to the place of sale or transfer. sold, offered for sale, bartered, and transported overland for use as bait in

(g) Retail sale of bait fish; receipt required. When engaging in the any water body where the use of bait fish is allowed pursuant to section
retail sale of bait fish, the seller shall issue a receipt to the purchaser. Such 10.3 of this Title.
receipt shall indicate whether or not the fish are certified pursuant to Part (h) Environmental conservation officers may seize any bait fish pos-
188, and shall contain the name of the seller, the date of the retail sale sessed in violation of this section. No action for damages shall lie for such
transaction, the species of fish sold, and the quantity of each species of fish seizure, and disposition of seized bait fish shall be at the discretion of the
sold. Such receipt shall be retained by the purchaser while in possession of Department.
the bait fish, and shall be valid for 7 days from date of the retail sale. For (i) No person shall fail to exhibit a fish health certification report or
purposes of this section, such receipt shall expire and become invalid after bait fish receipt upon the demand of any police officer or representative of
7 days from the date of the retail sale. the Department.

(h) Sale or transfer of bait fish other than retail sale; report and receipt Part 188 of Title 6 of NYCRR, entitled “Fish Health Inspection Re-
required. When engaging in a sale or transfer of bait fish other than a quirements” is amended as follows:
retail sale, except as provided for in Part 35.3 (c), the seller shall provide Section 188.1 is repealed, and new sections 188.1 and 188.2 are added
the purchaser with: to read as follows:

(1) a copy of the fish health certification report as defined in 188.2 Section 188.1 Prohibitions; Fish Health Certification Report.
for the bait fish sold to the purchaser; and (a) No person shall place live fish into the water bodies of the State, or

(2) a receipt, containing the name of the seller, the date of the retail possess, sell, offer for sale, barter, import or transport fish for purposes of
sale transaction, the species of fish sold, and the quantity of each species of placing them into water bodies of the State, unless such fish are accompa-
fish sold. A copy of both the fish health certification report and the receipt nied by a fish health certification report issued within the previous twelve
shall be retained by the purchaser or transferee for 30 days or until the fish (12) months, except:
are sold or transferred, whichever is greater. (1) in the marine and coastal district, as defined in Environmental

(i) Dead bait fish packaged for commercial purposes, and preserved by Conservation Law Section 13-0103; or
any method other than freezing only, shall be allowed to be possessed, (2) pursuant to permit issued by the Department in its discretion.
sold, offered for sale, bartered, and transported overland for use as bait in (b) This section shall not prohibit the personal use of bait fish in
any water body where the use of bait fish is allowed pursuant to section accordance with paragraph 10.1(f) of Part 10 of this Chapter or shall not
10.3 of this Title. prohibit the use of legally obtained bait fish in accordance with Sections

35.2, 35.3 and 35.4. All fish health certification reports required by this(j) Environmental conservation officers may seize any bait fish pos-
section shall comply with section 188.2 of this Part.sessed in violation of this section. No action for damages shall lie for such

seizure, and disposition of seized bait fish shall be at the discretion of the (c) Environmental conservation officers may seize any fish possessed
Department. in violation of this Part. No action for damages shall lie for such seizure,
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and disposition of seized bait fish shall be at the discretion of the Depart- Revised Regulatory Impact Statement
ment. Statutory authority:

(d) No person shall fail to exhibit a fish health certification report upon The Commissioner of Environmental Conservation, pursuant to Envi-
the demand of any police officer or representative of the Department. ronmental Conservation Law (ECL) Sections 3-0301, 11-0303, and 11-

Section 188.2 Fish Health Inspections 0305, has authority to protect the fish and wildlife resources of New York
(a) All fish species. State.

(1) A fish health certification report shall certify that the fish being Environmental Conservation Law Section 11-0325 provides the De-
placed into the waters of the State are free of : partment of Environmental Conservation (Department) with authority to

(i) Viral Hemorrhagic Septicemia (VHS); take action necessary to protect fish and wildlife from dangerous diseases.
(ii) Spring Viremia of Carp Virus (Infectious carp dropsy); If the Department determines that an epizootic disease which endangers

(2) Until January 1, 2009, a fish health certification report shall also the health and welfare of native fish populations exists in any area of the
certify the presence or absence of the following pathogens: state, or is in imminent danger of developing or being introduced into the

(i) Aeromonas salmonicida (Furunculosis); state, the Department is authorized to adopt measures or regulations neces-
(ii) Yersinia ruckeri (Enteric Red Mouth); sary to prevent the development, spread or introduction of such disease.
(iii) Infectious Pancreatic Necrosis Virus (IPN); Legislative objectives:

(3) Effective January 1, 2009, a fish health inspection report shall
The legislative objective of ECL Sections 3-0301, 11-0303, and 11-certify that the fish are free of the pathogens listed in paragraph 2 of this

0305 is to grant the Commissioner the powers necessary for the Depart-subdivision.
ment to protect New York’s natural resources, including fish resources, in(b) Additional fish health inspection requirements for Salmonidae.
accordance with the environmental policy of the state.(1) In addition to the requirements of subdivision (a) of this section,

The legislative objective of ECL Section 11-0325 is to provide thea fish health certification report for Salmonidae shall certify that the fish
Department with broad authority to respond to the presence or threat of aare free of:
disease that endangers the health or welfare of fish or wildlife populations.(i) Myxobolus cerebralis (whirling disease);

Needs and benefits:(ii) Infectious Hematopoietic Necrosis Virus (IHN).
Viral hemorrhagic septicemia virus (VHS) is a serious pathogen of fish(2) Until January 1, 2009, a fish health certification report for

that is causing an emerging disease in the Great Lakes region of the UnitedSalmonidae shall also certify the presence or absence of Renibacterium
States and Canada. This disease causes the hemorrhaging of the fish’ssalmoninarum (bacterial kidney disease).
tissues, including internal organs, and affects all sizes of fish. Not all(3) Effective January 1, 2009, a fish health certification report shall
infected fish develop the disease, but they can continue to carry it andcertify that the Salmonidae fish are free of Renibacterium salmoninarum
spread it to others. There is no known cure for VHS.(bacterial kidney disease).

(c) Effective January 1, 2009, no fish shall be placed into the waters of VHS was first confirmed in New York waters in May 2006 when it was
the State unless a fish health certification report certifies that such fish are linked to the death of round gobies and muskellunge in Lake Ontario and
free of all pathogens identified in this Section. the St. Lawrence River. In the summer of 2006, VHS caused the death of

(d) Sample collection shall be made and fish health certification re- walleye in Conesus Lake. The virus has now been confirmed in round
ports shall be issued by one of the following independent qualified inspec- goby, burbot, smallmouth bass, muskellunge, pumpkinseed, rock bass,
tors: bluntnose minnow, emerald shiner and walleye in infected waters in New

(1) American Fisheries Society certified fish pathologists; York State.
(2) American Fisheries Society certified fish health inspectors; Due to the potential adverse effects of Viral Hemmorhagic Septicemia
(3) licensed veterinarians with demonstrated capability to perform (VHS) on fish populations and the desire to prevent or delay its spread to

sample collection and fish health inspections; other states, the USDA Animal and Plant Health Inspection Service
(4) government employees with demonstrated capability to perform (APHIS) issued a federal Order on October 24, 2006, as well as an

sample collection and fish health inspections; amended order on November 14, 2006. The Amended Order prohibits the
(5) university or college personnel with demonstrated capability to importation of certain species of live fish from Ontario and Quebec and

perform sample collection and fish health inspections; or restricts the interstate movement of the 37 fish species identified in the
(6) private laboratory personnel with demonstrated capability to order from eight states bordering the Great Lakes: Illinois, Indiana, Michi-

perform sample collection and fish health inspections. gan, Minnesota, New York, Ohio, Pennsylvania, and Wisconsin. Move-
(e) Fish health certification reports required by this section shall be ment of fish from these eight states is limited to certified VHS free fish or

based upon and conform with testing methods and procedures recognized fish destined for a fish processing facility that meets specified standards.
by the American Fisheries Society or the World Organization of Animal The Federal Order does not, however, address the movement of fish
Health. within New York State. The in-state movement of fish could potentially

(f) Fish health certification reports required by this Part shall be lead to the spread of VHS as well as other fish pathogens, in New York. In
completed on a form provided by the Department. A copy of the completed addition to VHS, Spring Viremia of Carp Virus (Infectious carp dropsy)
form shall be submitted by the inspector to the Department within 7 days of and Infectious Hematopoietic Necrosis Virus (IHN) are internationally
the date of fish health inspection. reportable diseases to the World Organization of Animal Health. Because

(g) The addition of fish that are not accompanied by a fish health they are a threat to fish hatcheries in New York and possibly to the
certification report to a facility will invalidate any existing fish health freshwater fish populations of New York, Aeromonas salmonicida (Furun-
certification report. culosis), Yersinia ruckeri (Enteric Red Mouth) and Infectious Pancreatic

(h) A fish health certification report shall not be required for fish Necrosis Virus (IPN) have been included in the proposed regulations. All
placed into an aquarium or possessed for purposes of placing such fish pathogens identified in the regulations are considered pathogens of con-
into an aquarium. cern by the Great Lakes Fishery Commission Fish Health Committee and
This notice is intended to serve as both a notice of emergency adoption by the New England Fish Health Committee.
and a notice of revised rule making. The notice of proposed rule making The spread of VHS in New York, as well as other fish pathogens, could
was published in the State Register on December 6, 2006, I.D. No. ENV- lead to significant adverse impacts to the state’s fish resources. Moreover,
49-06-00014-EP. The emergency rule will expire June 6, 2007. the spread of these diseases in New York could result in negative impacts
Emergency rule compared with proposed rule: Substantial revisions to the state economy. More than one million New Yorkers hold state
were made in Parts 10, 35 and 188. fishing licenses. Freshwater sportfishing contributes an estimated $1.4
Text of rule and any required statements and analyses may be billion annually to the state’s economy, supporting over 17,000 jobs.
obtained from: Shaun Keeler, Department of Environmental Conserva- Therefore, the Department is adopting regulations which address the
tion, 625 Broadway, Albany, NY 12233, (518) 402-8920, e-mail: commercial collection of bait fish, personal possession and use of bait fish,
sxkeeler@gw.dec.state.ny.us and requirements for fish health inspection reports. The promulgation of
Data, views or arguments may be submitted to: Same as above. this regulation on an emergency basis is necessary in order to prevent the

spread of VHS in New York and to protect New York’s fish resources. It isPublic comment will be received until: 30 days after publication of this
also necessary to prevent negative impacts to the state’s economy thatnotice.
would be associated with the spread of VHS in New York.Additional matter required by statute: A programmatic impact state-

ment is on file with the Department of Environmental Conservation. Costs:
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Commercial hatchery operators, bait fish dealers, and other entities that such fish may be released into the waters of New York by any of the
possess or transport fish intended for release in New York waters, will regulated parties. An independent qualified inspector will also be required
incur costs associated with fish health inspection reports required by these for obtaining the fish samples to be tested.
regulations. 4. Compliance costs:

The estimated cost for testing a “lot” of fish (i.e. 60 fish) for the Commercial hatchery operators, bait fish dealers, and other entities that
pathogens that are required to be tested ranges from approximately $500 to possess or transport fish intended for release in New York waters, will
$1,000. incur costs associated with fish health inspection reports required by these

Local government mandates: regulations.
Testing for a group of pathogens will be required for local governments The estimated cost for testing a “lot” of fish (i.e. 60 fish) for the

that raise fish to be released to the water of the State. Since the testing will pathogens that are required to be tested ranges from approximately $500 to
need to be conducted by qualified testers, the local government facilities $1,000.
will not need to establish any new technology at their facilities. The costs 5. Economic and technological feasibility:
of the testing is described above. Testing for a group of pathogens will be required for the small busi-

Paperwork: nesses that sell fish to be released to the waters of New York and for local
Commercial hatchery operators, bait fish dealers, and other entities that governments that raise fish to be released to the water of the State. Since

possess or transport fish intended for release in New York waters, will be the testing will need to be conducted by qualified testers, the small busi-
required to maintain documentation associated with fish health inspec- nesses and local government facilities will not need to establish any new
tions. Bait fish dealers will be required to provide receipts of their sales. technology at their facilities. The costs of the testing is described above.

Duplication: 6. Minimizing adverse impact:
The proposed amendment does not duplicate any state or federal re- The rulemaking does not prohibit the collection of bait fish from waters

quirement. in New York. Collection and sale of bait fish are still allowed provided the
Alternatives: fish remain on the same water body (no overland transport). In addition,
No Action: The Department has considered and rejected the option of the regulations authorize the Department in its discretion to issue a permit

taking no action to address VHS. Failing to act to address VHS would allowing for overland transport, possession and sale of bait fish. The
allow the disease to spread unchecked to other waters of the state. The rulemaking also allows the commercial hatcheries to sell freshwater fish
spread of VHS could compromise the health of New York’s freshwater for release into the waters of New York once they have been determined to
fish populations and could have significant economic impacts on commer- be disease free. The Department is assisting hatcheries in New York by
cial and recreational activities associated with the state’s freshwater fish offering to temporarily test their fish for at least one year, thus saving
populations. hatcheries the cost of having to hire independent testing contractors.

Federal standards: 7. Small business and local government participation:
The United States Department of Agriculture-Animal and Plant Health The Department’s outreach efforts on this rulemaking included the

Inspection Service (USDA-APHIS) issued a federal order (October 24, issuance of a statewide news release (10/31/06) informing the public of
2006), followed by an Amended Order on November 14, 2006, that pro- this crisis and indicating that the Department was contemplating measures
hibits the importation of certain species of live fish from Ontario and that could be taken to address VHS. On December 18, 2006, the Depart-
Quebec, and restricts interstate movement of the same fish species from ment issued a statewide news release announcing 11 informational meet-
eight states bordering the Great Lakes to certified VHS free fish or fish ings, subsequently held at nine locations across the State in January, 2007.
destined to a fish processing facility that meets specified standards. In addition, DEC forwarded copies of a VHS New York information sheet,

the APHIS Industry Alert, and the APHIS federal Order to the holders ofCompliance Schedule:
Fishing Preserve Licenses in New York, licensed Private Hatchery Opera-Immediate compliance will be required.
tors, holders of Great Lakes commercial fishing licenses, and those li-Revised Regulatory Flexibility Analysis
censed by the Department to collect and/or sell bait fish. 1. Effect of rule:
Revised Rural Area Flexibility AnalysisThe proposed rule is intended to prevent the spread of viral hemor-

1. Types and Estimated Numbers of Rural Areas:rhagic septicemia virus (VHS), a serious pathogen of fish that is causing an
The proposed rule will affect all rural areas in New York. Most com-emerging disease in the Great Lakes region of the United States and

mercial bait fish dealers and licensed fish hatcheries and most of theirCanada.
customers that are seeking to stock private waters pursuant to a Depart-Due to the potential adverse effects of the disease on fish populations
ment permit are located in rural areas. The number of commercial bait fishand the desire to prevent or delay its spread to other states, a federal Order
licenses (allowing for the collection and/or selling of bait) that have beenwas issued by the Animal and Plant Health Inspection Service (APHIS) of
issued, statewide, by DEC is approximately 400. In addition to commercialthe United States Department of Agriculture (USDA) on November 14,
bait fish operators, private hatchery operations will also be affected by this2006. The Order prohibits the importation of certain species of live fish
rule. This year, DEC issued 35 licenses to rear/sell trout and salmon, andfrom Ontario and Quebec and restricts the interstate movement of the 37
25 licenses to rear/sell black bass (in-state). Some rural counties own andfish species identified in the order from eight states bordering the Great
operate trout hatcheries. Examples include Essex County and WarrenLakes: Illinois, Indiana, Michigan, Minnesota, New York, Ohio, Penn-
County.sylvania, and Wisconsin. Movement of fish from these eight states is

limited to certified VHS free fish or fish destined for a fish processing 2. Reporting, Recordkeeping, and Other Compliance Requirements;
facility that meets specified standards. and Professional Services:

For licensed commercial bait fish dealers (approximately 400), this Commercial hatchery operators, bait fish dealers, and other entities that
rulemaking will limit the collection and sale of wild bait fish from New possess or transport fish intended for release in New York waters, will be
York waters for use on the same water unless permitted by the Department, required to maintain documentation associated with fish health inspec-
and require that any other fish to be released in the waters of New York be tions. Bait fish dealers will be required to provide receipts of their sales.
certified as disease free. 3. Costs:

In addition to commercial bait fish operators, private hatchery opera- Commercial hatchery operators, bait fish dealers, and other entities that
tions will also be affected by this rule. This year, DEC issued 35 licenses to possess or transport fish intended for release in New York waters, will
rear/sell trout and salmon, and 25 licenses to rear/sell black bass (in-state). incur costs associated with fish health inspection reports required by these
These operations will now be required to certify that fish in their posses- regulations.
sion are disease free, prior to release to the waters of New York. The estimated cost for testing a “lot” of fish (i.e. 60 fish) for the

2. Compliance requirements: pathogens that are required to be tested ranges from approximately $500 to
Fish being sold for release to state waters, largely by commercial bait $1,000.

fish dealers and hatcheries, must be accompanied by fish health inspection 4. Minimizing Adverse Impact:
reports, from a qualified tester, certifying that the fish have been tested for The rulemaking does not prohibit the collection of bait fish from waters
the required pathogens and are disease free. Bait fish dealers will be in New York. Collection and sale of bait fish are still allowed provided the
required to provide receipts of their sales. fish remain on the same water body (no overland transport). In addition,

3. Professional services: the regulations authorize the Department in its discretion to issue a permit
A fish health inspection report, issued by an independent, qualified allowing for overland transport, possession and sale of bait fish. The

inspector, certifying that the fish are disease free, will be required before rulemaking also allows the commercial hatcheries to sell freshwater fish
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for release into the waters of New York once they have been determined to free if the fish are to be sold for bait or for use in the waters of the State of
be disease free. The Department is assisting hatcheries in New York by New York. The estimated cost for testing a “lot” of fish (i.e. 60 fish) for the
offering to temporarily test their fish for at least one year, thus saving pathogens that are required to be tested ranges from approximately $ 500
hatcheries the cost of having to hire independent testing contractors. to $ 1,000. While this is not an insignificant sum, the presence of VHS in

New York will likely dictate a market in which buyers require certification5. Rural Area Participation:
from sellers that the fish are disease free. Therefore, the testing require-The Department’s outreach efforts on this rulemaking included the
ments in the proposed regulations will likely contribute to the marketabil-issuance of a statewide news release (10/31/06) informing the public of
ity of the hatchery operator’s product.this crisis and indicating that the Department was contemplating measures

In addition, the Department is assisting the private hatcheries in Newthat could be taken to address VHS. On December 18, 2006, the Depart-
York by temporarily offering to conduct the required disease testing, for upment issued a statewide news release announcing 11 informational meet-
to one year. For this reason, it does not appear that the Department’sings, subsequently held at nine locations across the State in January, 2007.
regulations on disease testing will result in a loss of fish hatchery jobs.In addition, DEC forwarded copies of a VHS New York information sheet,

The Department has determined that this emergency rulemaking willthe APHIS Industry Alert, and the APHIS federal Order to the holders of
not have a substantial adverse impact on jobs and employment opportuni-Fishing Preserve Licenses in New York, licensed Private Hatchery Opera-
ties, and that by its nature and purpose (protecting the freshwater fishtors, holders of Great Lakes commercial fishing licenses, and those li-
species resource), the proposed rule will in fact protect jobs and employ-censed by the Department to collect and/or sell bait fish.
ment opportunities dependent on New York’s fishery resources. While it isRevised Job Impact Statement
difficult to determine exactly how many jobs may be affected by thisThe Department has determined that this emergency rulemaking will
rulemaking, based on the above, the Department does not believe it willnot have a substantial adverse impact on jobs and employment opportuni-
result in the decrease of more than one hundred jobs (or the equivalent).ties, and that by its nature and purpose (protecting the freshwater fish
Therefore, the Department has determined that a job impact statement isspecies resource), the proposed rule will protect jobs and employment
not required. opportunities. Therefore, the Department has determined that a job impact
Assessment of Public Commentstatement is not required.

The following comments were received by the Department during theDue to the potential adverse effects of Viral Hemmorhagic Septicemia
public comment period associated with this proposed rulemaking. Some(VHS) on fish populations and the desire to prevent or delay its spread to
comments have been grouped together because they are related or forother states, the USDA Animal and Plant Health Inspection Service
convenience in providing an efficient response. The Department’s re-(APHIS) issued a federal Order on October 24, 2006, as well as an
sponse is provided for each comment or group of comments.amended order on November 14, 2006. The Amended Order restricts the

Comment: The Department should increase the allowable availableimportation of certain species of live fish from Ontario and Quebec and
number of bait fish for personal use.interstate movement of the same species from eight states bordering the

Response: The Department has revised its original proposal to removeGreat Lakes, including New York, requiring that the fish be VHS free or be
the limit on the number of bait fish for personal use. Given the otherdestined for a fish processing facility that meets specified standards.
restrictions contained in the revised rulemaking, this change should notThis rulemaking is necessary to protect New York’s freshwater fish
pose any increased risk of VHS movement to new water bodies.species and their populations from VHS and other determined fish patho-

Comment: The Department should allow collection and use of bait fishgens, by preventing the spread of these fish pathogens to additional waters,
in waters which are directly connected.thereby safeguarding the health of the freshwater fisheries of New York

Response: The Department has revised its original proposal to specifyState. In addition to VHS, Spring Viremia of Carp Virus (Infectious carp
that tributaries of a water body are considered part of the water body fordropsy) and Infectious Hematopoietic Necrosis Virus (IHN) are interna-
purposes of this proposal. In addition, the revised rulemaking lists certaintionally reportable diseases to the World Organization of Animal Health.
connected waters that have been grouped together for purposes of thisBecause they are a threat to fish hatcheries in New York and possibly to the
rulemaking, thus allowing bait fish to be moved between such waters.freshwater fish populations of New York, Aeromonas salmonicida (Furun-
Since these waters are already connected, these revisions to the proposalculosis), Yersinia ruckeri (Enteric Red Mouth) and Infectious Pancreatic
should pose no increased risk of spreading VHS to new waters. Necrosis Virus(IPN) have been included in the proposed regulations. All

Comment: The Department should develop zones, regions, or use wa-pathogens identified in the regulations are considered pathogens of con-
tersheds to allow for broader use of bait fish.cern by the Great Lakes Fishery Commission Fish Health Committee and

Comment: The Department should implement these requirements onlyby the New England Fish Health Committee.
in VHS (Viral Hemorrhagic Septicemia) positive regions of the states.Preventing the spread of these fish pathogens is intended to safeguard

Response: The Department has revised its original proposal to specifyNew York’s freshwater sportfishing industry which currently contributes
that tributaries of a water body are considered part of the water body foran estimated $1.4 billion annually to the state’s economy and supports over
purposes of this proposal. In addition, the revised rulemaking lists certain17,000 jobs. Some additional jobs are likely to be generated, in order to
connected waters that have been grouped together for purposes of thisaccommodate the required fish collection, sampling and testing.
rulemaking, thus allowing bait fish to be moved between such waters. AnyCommercial bait fish dealers and private hatchery operators are the two
further allowance for the movement of bait fish between waters is notemployment areas that will most likely be affected by this rulemaking.
acceptable to the Department because it would increase the risk of spread-For licensed commercial bait fish dealers (approximately 400), this
ing the VHS virus.rulemaking will limit the collection and sale of wild bait fish from NY

Comment: The Department should ban personal bait fish collection andwaters for use on the same water unless permitted by the Department, and
use in known VHS positive waters.require that any other release of fish in the waters of New York be certified

Comment: Commercial collection of bait fish on VHS positive watersas disease free. However, it is unlikely that these restrictions will result in a
should be allowed for, and sale for use in the same waters.substantial adverse impact on jobs due to several qualifying factors. First,

Comment: The allowance for the personal collection on VHS positivenot all licensed dealers engage in the restricted activities. For example,
waters and non allowance for the commercial collection of bait fish onsome licensees may operate retail establishments that do not collect fish
VHS positive waters is unfair.from the waters of New York or release fish to the wild. Second, a portion

Response: The revised rulemaking reestablishes Great Lake’s watersof the licensed commercial baitfish dealers sell bait as just one component
for the commercial collection and use of bait fish provided that the bait fishof their business (e.g. in conjunction with selling fishing tackle, fishing
collected are sold on the same water body from which they were collected.clothing, operating a marina), and would therefore remain viable even
Because the fish remain within the same water body, this change shouldwithout the sale of bait. Third, allowance is made for sale of bait fish on the
not increase the risk of spreading the VHS virus.same water body as collected, but no overland transport of their fish.

Fourth, by permit, the Department has the discretion to allow for overland Comment: Dead bait fish do not harbor active virus so the Department
transport, possession and sale in special situations with low risk. Fifth, should not restrict the collection and use of dead bait fish.
many bait fish operators purchase fish from a disease free source (e.g. fish Comment: Dead bait fish can harbor active virus, so the Department
farms) and therefore will not need to test the fish for disease. should tighten restrictions on commercially sold dead bait fish.

Private hatchery operators will also be affected by the restrictions on Comment: The Department should allow for the collection, possession,
fish movement noted above. In 2006, DEC issued 35 licenses to rear/sell sale and use of salted minnows. The commercial industry of providing
trout and salmon, and 25 licenses to rear/sell black bass in New York. The salted minnows, including those collected from VHS positive waters,
regulations will require that these operations certify their fish as disease should be allowed.
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Response: Current science indicates that the virus can survive in dead that test positive for four of the original nine pathogens are not precluded
fish, particularly in freshly killed and/or frozen fish. Such science further from being released into the waters of the State until January 1, 2009. This
suggests that the virus does not survive when fish are processed by meth- will lessen the economic hardship to private hatcheries because they may
ods such as salting. The revised rulemaking allows for dead bait fish that sell some bait fish that would have been prohibited under the terms of the
are packaged for commercial purposes, and preserved by methods other original proposal.
than freezing only, to be possessed, sold, offered for sale, bartered, and With regard to regional economic impacts, the Department has revised
transported overland for purposes of being used as bait in any water of the its original proposal to specify that tributaries of a water body are consid-
state, where the use of bait fish is allowed, without being certified disease ered part of the water body for purposes of this proposal. In addition,
free of the pathogens required by this rulemaking. certain connected waters that have been grouped together for purposes of

In the revised rulemaking, the collection, sale and use of bait fish is this rulemaking, thus allowing bait fish to be moved between such waters.
restricted to use on the same water body from which they were taken, These revisions should alleviate much of the concerns voiced about im-
unless permitted by the Department. In cases where the activities pose little pacts to fishing tournament activity. In certain cases, a permit might also
or no risk of spreading the VHS virus, the Department retains the discre- be available under the revised rulemaking, thereby lessening potential for
tion to consider issuing a permit. negative economic impacts.

Comment: The elimination of commercial harvest of bait fish from Comment: The Department should tighten inspection requirements for
VHS positive waters will result in overpopulation of bait fish and a subse- fish being imported into New York State. Fish en route can be exposed to
quent risk of disease. different environmental stresses, such as changes in water and water tem-

Response: The commercial harvest of bait fish in New York State is perature, making them susceptible to disease while be transported.
limited to a group of select waters (as listed in Title 6 NYCRR Section Response: The Department requires that fish health inspections be
35.2). The Department has not observed substantial die offs of bait fish in conducted in accordance with the testing methods and procedures recog-
waters where the commercial harvest of bait fish is not allowed. nized by the American Fisheries Society or the World Organization of

Comment: Commercial operators should provide documentation of Animal Health. The adherence to these procedures, including not adding
bait fish source to retailers/customers. fish to a “lot” of fish, and not moving the fish to another water body, while

Response: The revised rulemaking requires that bait fish seller provide in transport, should adequately prevent disease problems from occurring.
a receipt to the purchaser. The required contents of this receipt will enable Comment: The Department should allow for the movement of fish
the purchaser to track the bait fish back to their source. among private bodies of water within property boundaries.

Comment: The supply of bait fish will be limited by these regulations. Response: The revised regulations propose restrictions on movement
Comment: Commercially sold bait fish will become to expensive, of fish between bodies of water because such movement is a recognized

partially due to supply problems. and principal pathway for transmitting the disease. The revised rulemaking
Response: Information collected to date, including direct contact with does allow for some movement of fish, by permit, in the discretion of the

those in the industry and affected parties, suggests that there has not been Department.
an interruption in the bait fish supply since the filing of the Emergency Comment: The Department should make procedural changes to pre-
Rulemaking in November, 2006. analytical situations (e.g. allow facility inspections, require third party

Comment: The restriction on not moving fish between water bodies is inspection).
problematic to organized tournaments. Response: Regarding testing methods and procedures, the Department

Comment: The Department should allow fish to be moved freely will continue to call for requirements that conform with the testing meth-
throughout connected waters without an inspection requirement. ods and procedures recognized by the American Fisheries Society and the

Comment: The restriction on fish crossing state lines is problematic to World Organization of Animal Health. The revised rulemaking requires
tournaments on some waters (e.g. Lake Champlain). that fish sample collection be made by an independent qualified inspector.

Response: The Department has revised its original proposal to specify Facility inspections are provided for in the procedures of the World Organ-
that tributaries of a water body are considered part of the water body for ization of Animal Health.
purposes of this proposal. In addition, the revised rulemaking lists certain Comment: The Department should adjust the requirements for health
connected waters that have been grouped together for purposes of this certificates. There may be misuse of these (e.g. as one that is issued may be
rulemaking, thus allowing bait fish to be moved between such waters. used as a cover document for other fish that are uncertified).
These revisions should alleviate much of the concerns voiced about the Response: Where a copy of the fish health inspection report is required
initial rulemaking, including those related to fishing tournament activity. to transfer fish under the revised regulations, a receipt is also required. The
However, further allowance for the movement of bait fish between waters receipt shall contain the name of the selling vendor, the date sold, species
within New York State would not be acceptable to the Department because of fish sold and quantity of fish sold. The receipts for sale and transfer are
of the associated risk of spreading the VHS virus. Inter-State movement of also only valid for a limited period of time. These requirements will
fish is governed by federal order issued by USDA APHIS. minimize the potential for misuse of health certificates.

Comment: The proposed regulations will result in economic hardships Comment: The regulation should only put requirements in place for theto bait fish operations, chartered fishing businesses, private hatcheries, and VHS virus and not all the other pathogens.fishing preserves.
Comment:The Department should make changes to laboratory proto-Comment: Regulations will cause region wide economic hardship,

cols and testing requirements (specifically, there is no AFS or OIE proto-including as a result to impacts to angling practices such as tournaments.
col for heterosporis).

Response: Where possible, without interfering with measures that are
Response: The requirement for testing for heterosporis is not includednecessary to preventing the spread of the VHS virus, the Department has

in the revised rulemaking. All pathogens identified in the regulations aremade adjustments in the revised rulemaking to address economic and
considered pathogens of concern by the Great Lakes Fishery Commissionbusiness related concerns. The commercial collection of bait fish on waters
Fish Health Committee and by the New England Fish Health Committee.where fish have been tested positive for VHS is now permissible, provided
Efforts to reduce the incidence and distribution of these pathogens arethat the fish collected are used on the same water and are not transported
dependent upon the information provided by fish health inspections.overland. The definition of “water body” in the revised rulemaking will

The Department will continue to call for requirements that conformalleviate some of the previous restraints on the Chartered fishing busi-
with the testing methods and procedures recognized by the Americannesses, in that it will allow for movement of fish (on the water) between
Fisheries Society and the World Organization of Animal Health.certain connected waters. In addition, in cases where the activities pose

little or no risk of spreading the VHS virus, the Department retains the Comment: The testing requirements will decrease the availability of
discretion to consider issuing a permit. fish for stocking purposes.

The Department will offer to assist hatcheries in New York by tempo- Response: The Department has tested all lots of fish that it plans to
rarily conducting disease testing for their fish for at least one year, thus stock and none of the pathogens identified in the regulations was detected.
saving hatcheries the cost of having to hire independent testing contractors. Therefore, there will be no impact to the number of fish available for

The revised rulemaking now requires that fish be tested for five patho- stocking from DEC hatcheries. Testing results from licensed, private and
gens (with three additional pathogens for salmonids). One of the pathogens public New York hatcheries, though incomplete to date, indicate nearly all
required for testing in the original proposed rulemaking is no longer are free of the pathogens identified in the regulations. Thus, these fish will
required (i.e. heterosporis). Under the terms of the revised regulations, fish be available for stocking.
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Department of HealthOffice of General Services

EMERGENCY
RULE MAKING

PROPOSED RULE MAKING
Recreational Aquatic Spray GroundsNO HEARING(S) SCHEDULED
I.D. No. HLT-52-06-00004-E
Filing No. 266Public Access to Records
Filing date: March 9, 2007
Effective date: March 9, 2007I.D. No. GNS-13-07-00017-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- cedure Act, NOTICE is hereby given of the following action:cedure Act, NOTICE is hereby given of the following proposed rule:
Action taken: Addition of Subpart 6-3 to Title 10 NYCRR.

Proposed action: This is a consensus rule making to amend sections 330- Statutory authority: Public Health Law, section 225
1.2 and 330-1.9 of Title 9 NYCRR. Finding of necessity for emergency rule: Preservation of public health.

Specific reasons underlying the finding of necessity: During the sum-Statutory authority: Executive Law, section 200; Public Officers Law,
mer of 2005, approximately 4,000 patrons of the Seneca Lake State Parksection 87; and L. 2006, ch. 182, section 1
spray ground became ill with cryptosporidiosis as a result of exposure to

Subject: Public access to records. the spray ground water.
This type of aquatic facility poses a significant risk of illness to thePurpose: To implement the provisions of L. 2006, ch. 182.

patrons due to the design which involves the collection and recirculation of
Text of proposed rule: Paragraphs (2), (3), (4), (5), and (6) of subdivision the sprayed water. To prevent a similar illness outbreak involving this type
330-1.2(b) are re-numbered paragraphs (3), (4), (5), (6), and (7) respec- of recreational aquatic activity, spray ground design and operation regula-
tively and a new paragraph (2) is added to read as follows: tions are necessary.

Emergency adoption of the new regulations is necessary to provide the(2) maintain forms on the internet for requesting records and re-
operators of existing facilities with adequate time to evaluate facilities,sponding to requests for records;
complete an engineering report and make modifications, as needed, prior

A new paragraph (3) is added to subdivision 330-1.9(b) to read as to use. Proposed facilities will be able to utilize the design standards to
follows: ensure new facilities are in compliance.

Subject: Recreational aquatic spray grounds.(3) Other records. For any other record not specified herein, the fee
Purpose: To establish standards for the safe and sanitary operation ofto be charged shall be the actual cost of reproducing the record, except
recreational aquatic spray grounds that re-circulate water.when a different fee is otherwise prescribed by statute or regulation.
Substance of emergency rule: The proposed Subpart contains the fol-Text of proposed rule and any required statements and analyses may lowing provisions:be obtained from: Paula B. Hanlon, Esq., Office of General Services, Recreational aquatic spray grounds (spray ground) are defined and41st Fl., Corning Tower, Empire State Plaza, Albany, NY 12242, (518) spray ground owners are required to obtain an annual permit to operate474-0571, e-mail: paula.hanlon@ogs.state.ny.us from the local health department (LHD) having jurisdiction in the county
that the spray ground is located.Data, views or arguments may be submitted to: Same as above.

Design standards for new and existing spray grounds are established.
Public comment will be received until: 45 days after publication of this The standards including requirements for disinfection (chemical and ultra-
notice. violet) and filtration equipment, as well as, requirements for spray pad,

spray pad treatment tank, decking and spray pad enclosure constructionConsensus Rule Making Determination
and design.

This rule is being proposed as a consensus rule because, in accordance Existing spray ground operators must provide a report to the LHD
with State Administrative Procedure Act § 102(11)(b) and (c), it merely which evaluates compliance with the design criteria contained in the regu-
implements Chapter 182 of the Laws of 2006 and is non-controversial. lation and needed improvements. The report must be prepared by a New

York State licensed professional engineer and submitted to the LHD atChapter 182 of the Laws of 2006 provides that all State agencies having
least 90 days prior to operation. a reasonable means available, are required to accept requests for records

LHDs must follow the recommendations of the State Health Depart-submitted in the form of electronic mail and to respond to such requests by
ment prior to accepting or denying alternative designs for new and existingelectronic mail, using forms, to the extent practicable, consistent with the
spray grounds.forms developed by the Committee on Open Government, provided that

Operation and maintenance standards are established including dailythe written requests do not seek a response in some other form. The
start-up procedures, minimum disinfection levels, filtration rates, waterproposed rulemaking simply provides for such new requirements. No one
quality standards and general safety provisions. The spray ground operatoris likely to object to these amendments.
must maintain daily operation records.

Job Impact Statement On-site water supplies, toilet facilities, and sanitary wastewater treat-
ment systems must comply with sanitary and operation standards. A Job Impact Statement is not submitted with this proposal because the

Spray grounds must be supervised when open for use and must beproposed amendments to Part 330 will not have an adverse impact on
maintained by a qualified swimming pool water treatment operator.existing or future jobs and employment opportunities. The proposed regu-

Spray ground operators must develop, update and implement a writtenlations would amend the current regulations to be consistent with Chapter
safety plan consisting of procedures for patron supervision, injury preven-182 of the Laws of 2006 regarding agency obligations to accept and
tion, reacting to emergencies, injuries and other incidents providing firstrespond to FOIL requests by email if the agency has reasonable means to
aid and assistance.do so. Additionally, the proposed regulations obligate State agencies to
This notice is intended to serve only as a notice of emergency adoption.make forms available on the internet for requesting and responding to
This agency intends to adopt the provisions of this emergency rule as arequests for records. This proposal does not impose any regulatory man-
permanent rule, having previously published a notice of proposed ruledate on the regulatory community, nor does it require any businesses to
making, I.D. No. HLT-52-06-00004-P, Issue of December 27, 2006. Thepurchase or modify any equipment, purchase any special permit or license
emergency rule will expire May 7, 2007.or modify the means by which they conduct their business. Consequently,

there could be no adverse impact on existing or future jobs and employ- Text of emergency rule and any required statements and analyses may
ment opportunities. be obtained from: William Johnson, Department of Health, Division of
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Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415, usage and other maintenance. A copy of the records must be maintained at
Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486- the facility for 12 months.
4834, e-mail: regsqna@health.state.ny.us Facilities that are required to disinfect their potable water supply must

maintain daily records of the potable water system disinfection. Forms willSummary of Regulatory Impact Statement
be provided by the permit-issuing official and require monthly submittal toStatutory Authority:
the permit-issuing official.The Public Health Council is authorized by Section 225(4) of the

Injury and illness that occur at a spray ground must be reported by thePublic Health Law (PHL) to establish, amend and repeal sanitary regula-
owner/operator to the permit-issuing official within 24 hours of its occur-tions to be known as the State Sanitary Code (SSC), subject to the approval
rence and recorded in a logbook. of the Commissioner of Health. PHL Sections 225(5)(a) and 201(1)(m)

A written safety plan must be developed and implemented. The safetyauthorize SSC regulation of the sanitary aspects of businesses and activi-
plan must contain procedures for daily patron supervision, injury preven-ties affecting public health.
tion, reacting to emergencies, injuries and other incidents, providing firstNeeds and Benefits: 
aid and summoning help. The safety plan must be approved by the permit-During the summer of 2005, approximately 3,000 patrons of the Seneca
issuing official and maintained at the spray ground.Lake State Park spray ground became ill with cryptosporidiosis as a result

Other affirmative acts:of exposure to the spray ground water. This type of aquatic facility poses a
Spray ground owners are required to obtain an annual permit to operatesignificant risk of illness to the patrons due to the design, which involves

from the local health department (LHD) having jurisdiction in the countythe collection and recirculation of sprayed water. To prevent future illness
that the facility is located. outbreaks involving this type of aquatic activity, spray ground design and

Design criteria for new and existing spray grounds are established tooperation regulations are necessary including design criteria for new and
assure safe and sanitary spray ground operation.existing spray grounds for water recirculation, filtration and disinfection

1. Water recirculation, filtration and disinfection (chemical and ultravi-(chemical and ultraviolet), electrical safety and spray pad enclosure. 
olet) standards are established to assure all water that is sprayed ontoAdditionally, the regulation contains requirements for obtaining an
patrons is free of pathogens. Filtration is essential for effective disinfec-annual permit to operate from the state or local health department (LHD)
tion. Both ultraviolet (UV) and chemical disinfection are required becausehaving jurisdiction, as well as, other bathhouse, personnel, potable water
UV is necessary to destroy cryptosporidium and chemical disinfection issupply, wastewater disposal and general safety requirements.
effective for many other pathogens normally associated with swimmingRegulated Parties:
pools.Statewide in 2005, there were thirty-two seasonally operated spray

2. Spray pad and spray pad treatment tank construction standardsgrounds that use re-circulated water. Four additional spray grounds are
ensure that there is no standing water on the spray pad, the spray pad is slipunder construction. Until the emergency regulations became effective on
resistant, and the spray pad and spray pad treatment tank do not promoteJanuary 18, 2006, spray ground operations were not regulated by the SSC.
bacterial growth or harbor pathogens.Of the 36 existing and proposed spray grounds, 14 have submitted the

3. Electrical standards protect patrons from electrocution.required engineering report and plans for installation of ultraviolet disin-
4. Spray pad enclosure requirements prevent access to the pad byfection systems and other necessary modifications, and 5 indicated they

people and animals during non-supervised time periods. Preventing accesswill not meet the spray ground definition because they plan to discharge
will reduce contaminants that can enter the recirculation system.feature water to waste, therefore regulatory compliance is not necessary.

To ensure compliance with the regulation, spray grounds existing priorThe proposed regulation clarifies of certain requirements but is consistent
to January 18, 2006 effective date of initial emergency regulation) arewith the emergency regulation effective April 18, 2006.
required to submit an engineering report addressing the design criteriaCosts to Regulated Parties:
specified in the regulation. Reports must be prepared by a professionalThere may be significant cost to spray grounds operators for water
engineer and identify areas of non-compliance with the regulation andrecirculation, filtration and disinfection (chemical and ultraviolet) im-
include recommendations for correcting the identified deficiencies. provements and additions. Additionally there will be expenses associated

Personnel:with an engineering report, which addresses the design criteria, and other
Spray grounds must provide at least one supervisory staff to providemiscellaneous improvements.

periodic supervision of the spray pad. Supervisory staff is necessary toGovernment:
control patron activities and respond to events that can affect patron healthThe printing and distribution the new Code and the corresponding
and safety.revised inspection report will be a minimal State Health Department ex-

Spray feature water treatment systems must be maintained by a quali-pense. There may be additional costs to some city and county health
fied swimming pool water treatment operator to assure continuous anddepartments that enforce the proposed rule, because the proposed rule will
proper operation of water treatment equipment.increase the number of facilities regulated by some of these agencies.

Safety: LHD’s are expected to use existing staff to for the workload because of the
Signs, which contain seven rules and warning statements, must below number of spray grounds in a jurisdiction. 

posted at the spray pad or enclosure/entrance and bathhouse/toilet facili-The costs to municipally operated spray grounds are described above in
ties. The statements inform the patrons that the water is recirculated (notCosts to Regulated Parties.
potable) and highlights the practices to reduce the potential for the contam-This regulation does not duplicate any existing federal, state or local
ination of the spray ground water. regulations. 

First aid equipment must be provided at the spray ground unless other-Alternatives Considered: wise specified in the safety plan.
Several treatment options were considered for control of A written safety plan must be developed and implemented. The safetycryptosporidium including the use of ozone, membrane filtration, dilution plan must contain procedures for daily patron supervision, injury preven-and patron control. UV disinfection was selected as the code standard tion, reacting to emergencies, injuries and other incidents, providing firstbecause of its effectiveness and appropriateness for the high flow rates of aid and summoning help. The safety plan must be approved by the permit-spray grounds. Other treatment options that can be documented to effec- issuing official and maintained at the spray ground.tively remove cryptosporidium are acceptable in the proposed regulation. Potable water supply and waste water disposal:
Compliance Schedule: Potable water supplies serving the spray ground must comply with
The proposed regulation will be effective upon publication of a notice Subpart 5-1 of the State Sanitary Code. On-site water supplies that do not

of adoption in the State Register. meet the definition of a Public Water supply must comply with the require-
Regulatory Flexibility Analysis ments in Subpart 5-1 for non-community water supplies.

Effect on small business and local government: Sewage and other wastewater must be disposed of in acceptable sani-
There are thirty-two (32) recreational aquatic spray grounds (spray tary facilities.

grounds) in New York State and four that are under construction. Eighteen Bathhouse and foot shower:
(18) of the thirty-six (36) are or will be operated by local governments. Adequate sanitary facilities are required including toilets, lavatories,

Compliance requirements: refuse disposal, diaper changing areas and foot showers. The presence and
Reporting and Recordkeeping: maintenance of conveniently located toilet facilities, diaper changing areas
A spray ground operator must maintain daily operation records of the and foot shower will help eliminate diaper changing on or near the spray

recreational aquatic spray ground including disinfection levels, bather pad and reduce the potential for spray pad contamination. 

11



Rule Making Activities NYS Register/March 28, 2007

Professional services: performing the supervisory responsibilities. The minimum wage is cur-
rently $6.75 an hour.Operators of existing spray grounds must submit an engineering report

that addresses the design criteria contained in the proposed Subpart. Re- A qualified swimming pool water treatment operator must maintain the
ports must be prepared by a professional engineer and identify areas of spray pad water treatment system. Facilities that do not currently employee
non-compliance with the regulation and include recommendations for such personnel may hire a company to provide the service or send a current
correcting the identified deficiencies. Spray grounds that require modifica- employee to a course to become certified. Courses to become certified as a
tions to the existing equipment and plumbing will require additional engi- qualified swimming pool water treatment operator cost approximately
neering services related to design modification(s). $280. The cost of hiring a company to provide the service is $6,000 a

A qualified swimming pool water treatment operator must maintain the season. 
spray pad water treatment system. Facilities that do not currently employee Miscellaneous expenses: 
such personnel may hire a company to provide the service or send a current Spray grounds must be enclosed to prevent access by people and
employee to become certified. animals during non-supervised time periods. The cost of enclosures varies

Compliance costs: depending on the style. Fencing cost range from $9.00 a lineal foot to
The proposed rule has cost impacts that affect thirty-two (32) existing $23.00 per foot which includes installation. Some fence installation types

seasonally operated spray grounds and four spray grounds that are under include the cost of a gate while others have an additional gate charge. 
construction. Facilities must post signs stating seven rules/warning statements. The

Existing spray grounds must submit an engineering report that ad- cost of a 2 feet by 3 feet commercially prepared sign ranges from $85 to
dresses the design criteria contained in the proposed Subpart. Some facili- $400. Two signs are required at each facility.
ties may have existing reports that can be submitted; however, those that Spray grounds are required to have a 24-unit first aid kit or adequate
do not have an adequate existing report will need to hire a licensed first aid supplies. The cost of a 24-unit first aid kit is between $25 and $75.
professional engineer to prepare one. Cost estimates for the report range Purchasing first aid supplies to satisfy the requirement will cost less. 
between $2,000 and $20,000. The cost is expected to be at the lower end of Economic and technological feasibility:
the range because spray ground operators will most likely utilize engineer- The proposal is technologically feasible because it requires the use of
ing firms that are already familiar with the facility and therefore require existing technology. The overall economic feasibility cannot be predicted
less time to prepare the report. at this time because the economic feasibility for each regulated spray

Spray grounds that require modifications to the existing equipment and ground is dependent upon the financial condition of that spray ground and
plumbing incur additional cost. The estimated cost for engineering ser- the extent to which that spray ground must undertake additional actions to
vices related to design modification(s) range from 6% to 15% of the comply with the requirements of this regulation.
project cost. Minimizing adverse economic impact:

The estimated cost for other modifications are as follows: The proposed rule establishes standards for recreational aquatic spray
Spray Ground Feature Water Treatment: grounds to minimize risk to the public health. Should this rule have a
Ultraviolet (UV) disinfection equipment cost will vary based on the substantial adverse impact on a particular facility, a waiver of one or more

spray ground feature flow rate. Costs are based on estimates provided by requirements other than spray ground feature water disinfection (chemical
two leading UV reactor manufacturers. and ultraviolet or accepted equivalent) and filtration, will be considered, so

long as alternative arrangements protect public health and safety. Alterna-
Flow rate (gpm) UV reactor cost Installation1 Lamp replacement2 tively, a variance, allowing additional time to comply with one or more
50 $6,585 - $12,000 $1,930 - $4,000 $240 - $500 requirements, can be granted if the health and safety of the public is not
100 $9,000 - $17,500 $2,050 - $4,000 $480 - $500 prejudiced by the variance. 
140 –  150 $13,800 - $19,000 $2,290 - $4,500 $600 - $720 Small business participation:250 $20,965 - $23,000 $2,650 - $5,000 $600 - $840

During the development of the emergency regulation, the Department500 $29,355 - $31,000 $3,068 - $5,500 $700 - $1,680
met with design professionals and industry representatives on one occasion1,000 –  1,300 $34,000 - $42,225 $3,712 - $6,000 $700 - $2,320
and had numerous telephone conversations to develop a better understand-2,000 –  2,300 $40,000 - $50,000 $4,100 - $7,000 $800 - $3,480
ing of spray ground operation, particularly concerning spray ground fea-1 UV reactor installation includes necessary labor and supplies for plumbing and ture water recirculation and treatment, and incorporated the informationelectrical connection.
into the proposed regulation.2 Lamp replacement is anticipated to be once every 4-5 years for seasonally operated

facilities. Rural Area Flexibility Analysis
Types and estimated number of rural areas:The cost to operate UV reactors ranges from $30 to $875 per season for
There are thirty-six (36) recreational aquatic spray grounds (sprayelectric and $350 to $450 for cleaning and other maintenance. 

grounds) in New York State grounds including four that are under con-Spray grounds that do not have adequate treatment tank filtration will
struction. Approximately half are located in rural areas.require an additional pump and filtration. The pump and filter costs are

Reporting, recordkeeping and other compliance requirements:based on the volume of water to be filtered. Costs range between $350 and
A spray ground operator must maintain daily operation records of the$620 for pumps and $350 and $850 for filters. The number of required

recreational aquatic spray ground including disinfection levels, batherfilters varies for each facility and cannot be estimated.
usage and other maintenance. A copy of the records must be maintained atThe proposed regulation requires spray grounds to have an automatic
the facility for 12 months.chemical controller for monitoring and adjusting the disinfectant and pH

Facilities that are required to disinfect their potable water supply mustlevels in the treatment tank. The cost for a chemical controller is between
maintain daily records of the potable water system disinfection. Forms will$1800 and $4,200 plus installation. 
be provided by the permit-issuing official and require monthly submittal toEach spray ground is required to have valves and piping in the spray
the permit-issuing official.pad drain system to allow for discharging water to waste prior entering the

Injury and illness that occur at a spray ground must be reported by thespray pad treatment tank. The cost of installing a water diversion valve will
owner/operator to the permit-issuing official within 24 hours of its occur-vary based on the accessibility of piping at the point where the valve must
rence and recorded in a logbook. be installed. Cost estimates range between $750 and $6,400. 

Spray ground owners are required to obtain an annual permit to operateBathhouse/foot shower:
from the local health department (LHD) having jurisdiction in the countySome spray grounds may need to replace or add bathhouse facilities
that the facility is located. and/or foot showers when insufficient facilities are provided. The need and

Design criteria for new and existing spray grounds is established tocost for additional fixtures will vary greatly by facility and cannot be
assure safe and sanitary spray ground operation.estimated. 

Personnel: (1) Water recirculation, filtration and disinfection (chemical and ultra-
Spray grounds must be provided with periodic supervision. Most spray violet) standards are established to assure all water that is sprayed onto

grounds will have acceptable staff already on-site fulfilling this role and patrons is free of pathogens. Filtration is essential for effective disinfec-
will incur no additional expense. Spray grounds that do not have staff to tion. Both ultraviolet (UV) or other acceptable equivalent, and chemical
periodically supervise the facility will have a cost increase associated with disinfection are required because UV is necessary to destroy
hiring someone or reassigning staff to perform supervisory duties. Staff cryptosporidium and chemical disinfection is effective for many other
may perform other duties such as facility maintenance in addition to pathogens normally associated with swimming pools.
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(2) Spray pad and spray pad treatment tank construction standards vices related to design modification(s) range from 6% to 15% of the
ensure that there is no standing water on the spray pad, the spray pad is slip project cost.
resistant, and the spray pad and spray pad treatment tank do not promote The estimated cost for other modifications are as follows: 
bacterial growth or harbor pathogens. Spray Ground Feature Water Treatment:

(3) Electrical standards protect patrons from electrocution. Ultraviolet (UV) disinfection equipment cost will vary based on the
(4) Spray pad enclosure requirements prevent access to the pad by spray ground feature flow rate. Costs are based on estimates provided by

people and animals during non-supervised time periods. Preventing access two leading UV reactor manufacturers. 
will reduce contaminants that can enter the recirculation system.

To ensure compliance with the regulation, existing spray grounds are Flow rate (gpm) UV reactor cost Installation1 Lamp replacement2
required to submit an engineering report addressing the design criteria 50 $6,585 - $12,000 $1,930 - $4,000 $240 - $500
specified in the regulation. Reports must be prepared by a professional 100 $9,000 - $17,500 $2,050 - $4,000 $480 - $500
engineer and identify areas of non-compliance with the regulation and 140 –  150 $13,800 - $19,000 $2,290 - $4,500 $600 - $720

250 $20,965 - $23,000 $2,650 - $5,000 $600 - $840include recommendations for correcting the identified deficiencies. 
500 $29,355 - $31,000 $3,068 - $5,500 $700 - $1,680Personnel:
1,000 –  1,300 $34,000 - $42,225 $3,712 - $6,000 $700 - $2,320Spray grounds must provide at least one supervisory staff to provide
2,000 –  2,300 $40,000 - $50,000 $4,100 - $7,000 $800 - $3,480periodic supervision of the spray pad. Supervisory staff is necessary to

control patron activities and respond to events that can affect patron health 1 UV reactor installation includes necessary labor and supplies for plumbing and
electrical connection.and safety.

2 Lamp replacement is anticipated to be once every 4-5 years for seasonally operatedSpray feature water treatment systems must be maintained by a quali-
facilities.fied swimming pool water treatment operator to assure continuous and

proper operation of water treatment equipment. The cost to operate UV reactors ranges from $30 to $875 per season for
Safety: electric and $350 to $450 for cleaning and other maintenance. 
Signs, which contain seven rules and warning statements, must be Spray grounds that do not have adequate treatment tank filtration will

posted at the spray pad or enclosure/entrance and bathhouse/toilet facili- require an additional pump and filtration. The pump and filter costs are
ties. The statements inform the patrons that the water is recirculated (not based on the volume of water to be filtered. Costs range between $350 and
potable) and highlights the practices to reduce the potential for the contam- $620 for pumps and $350 and $850 for filters. The number of required
ination of the spray ground water. filters varies for each facility and cannot be estimated.

First aid equipment must be provided at the spray ground unless other- The proposed regulation requires spray grounds to have an automatic
wise specified in the safety plan. chemical controller for monitoring and adjusting the disinfectant and pH

A written safety plan must be developed and implemented. The safety levels in the treatment tank. The cost for a chemical controller is between
plan must contain procedures for daily patron supervision, injury preven- $1800 and $4,200 plus installation. 
tion, reacting to emergencies, injuries and other incidents, providing first Each spray ground is required to have valves and piping in the spray
aid and summoning help. The safety plan must be approved by the permit- pad drain system to allow for discharging water to waste prior entering the
issuing official and maintained at the spray ground. spray pad treatment tank. The cost of installing a water diversion valve will

Potable water supply and waste water disposal: vary based on the accessibility of piping at the point where the valve must
be installed. Cost estimates range between $750 and $6,400. Potable water supplies serving the spray ground must comply with

Subpart 5-1 of the State Sanitary Code. On-site water supplies that do not Bathhouse/foot shower:
meet the definition of a Public Water supply must comply with the require- Some spray grounds may need to replace or add bathhouse facilities
ments in Subpart 5-1 for non-community water supplies. and/or foot showers when insufficient facilities are provided. The need and

Sewage and other wastewater must be disposed of in acceptable sani- cost for additional fixtures will vary greatly by facility and cannot be
tary facilities. estimated. 

Bathhouse and foot shower: Personnel: 
Adequate sanitary facilities are required including toilets, lavatories, Spray grounds must be provided with periodic supervision. Most spray

refuse disposal, diaper changing areas and foot showers. The presence and grounds will have acceptable staff already on-site fulfilling this role and
maintenance of conveniently located toilet facilities, diaper changing areas will incur no additional expense. Spray grounds that do not have staff to
and foot showers will help eliminate diaper changing on or near the spray periodically supervise the facility will have a cost increase associated with
pad and reduce the potential for spray pad contamination. hiring someone or reassigning staff to perform supervisory duties. Staff

may perform other duties such as facility maintenance in addition toProfessional services:
performing the supervisory responsibilities. The minimum wage is cur-Operators of spray grounds existing prior to January 18, 2006 (effec-
rently $6.75 an hour.tive date of the initial emergency regulation) must submit an engineering

A qualified swimming pool water treatment operator must maintain thereport that addresses the design criteria contained in the proposed Subpart.
spray pad water treatment system. Facilities that do not currently employeeReports must be prepared by a professional engineer and identify areas of
such personnel may hire a company to provide the service or send a currentnon-compliance with the regulation and include recommendations for
employee to a course to become certified. Courses to become certified as acorrecting the identified deficiencies. Spray grounds that require modifica-
qualified swimming pool water treatment operator cost approximatelytions to the existing equipment and plumbing will require additional engi-
$280. The cost of hiring a company to provide the service is $6,000 aneering services related to design modification(s).
season. A qualified swimming pool water treatment operator must maintain the

Miscellaneous expenses: spray pad water treatment system. Facilities that do not currently employee
such personnel may hire a company to provide the service or send a current Spray grounds must be enclosed to prevent access by people and
employee to become certified. animals during non-supervised time periods. The cost of enclosures varies

depending on the style. Fencing cost range from $9.00 a lineal foot toCosts:
$23.00 per foot which includes installation. Some fence installation typesThe proposed rule has cost impacts that affect thirty-two (32) existing
include the cost of a gate while others have an additional gate charge. seasonally operated spray grounds and four spray grounds that are under

Facilities must post signs stating seven rules/warning statements. Theconstruction.
cost of a 2 feet by 3 feet commercially prepared sign ranges from $85 toExisting spray grounds must submit an engineering report that ad-
$400. Two signs are required at each facility.dresses the design criteria contained in the proposed Subpart. Some facili-

Spray grounds are required to have a 24-unit first aid kit or adequateties may have existing reports that can be submitted; however, those that
first aid supplies. The cost of a 24-unit first aid kit is between $25 and $75.do not have an adequate existing report will need to hire a licensed
Purchasing first aid supplies to satisfy the requirement will cost less. professional engineer to prepare one. Cost estimates for the report range

between $2,000 and $20,000. The cost is expected to be at the lower end of Minimizing adverse economic impact on rural areas:
the range because spray ground operators will most likely utilize engineer- The proposed rule establishes standards for recreational aquatic spray
ing firms that are already familiar with the facility and therefore require grounds to minimize risk to the public health. Should this rule have a
less time to prepare the report. substantial adverse impact on a particular facility, a waiver of one or more

Spray grounds that require modifications to the existing equipment and requirements other than spray ground feature water disinfection (chemical
plumbing incur additional cost. The estimated cost for engineering ser- and ultraviolet or accepted equivalent) and filtration, will be considered, so
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long as alternative arrangements protect public health and safety. Alterna- NOTICE OF ADOPTION
tively, a variance, allowing additional time to comply with one or more
requirements, can be granted if the health and safety of the public is not SPARCS Definition of Ambulatory Surgical Procedures
prejudiced by the variance. I.D. No. HLT-47-06-00005-A

Rural area participation: Filing No. 264
Filing date: Marcy 9, 2007During the development of the emergency regulation, the Department
Effective date: March 28, 2007met with design professionals and industry representatives on one occasion

and had numerous telephone conversations to developed a better under- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
standing of spray ground operation, particularly concerning spray ground cedure Act, NOTICE is hereby given of the following action:
feature water recirculation and treatment, and incorporated the information

Action taken: Amendment of section 400.18 of Title 10 NYCRR.into the proposed regulation.
Statutory authority: Public Health Law, section 2803(2)

Job Impact Statement Subject: SPARCS definition of ambulatory surgical procedures.
No Job Impact Statement is required pursuant to Section 201-a(2)(a) of the Purpose: To improve reporting to SPARCS of surgical procedures per-
State Administrative Procedure Act. It is apparent, from the nature of the formed in freestanding and hospital based ambulatory surgery centers.
proposed amendment, that it will not have a substantial adverse impact on Text or summary was published in the notice of proposed rule making,
jobs and employment opportunities. I.D. No. HLT-47-06-00005-P, Issue of November 22, 2006.

Final rule as compared with last published rule: No changes.Assessment of Public Comment
Text of rule and any required statements and analyses may beIn response to the December 27, 2006 notice in the State Register, a obtained from: William Johnson, Department of Health, Division oftotal of 2 written comments were received during the public comment Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,period. Written comments were received from the Chief of the Bureau of Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-

Public Health Protection of the Suffolk County Department of Health 4834, e-mail: regsqna@health.state.ny.us
(SCDH) and the Vice President of Properties for the YMCA of Greater

Assessment of Public CommentRochester. 
The Department received one letter in comment on the proposed rule,

The following reflects the concerns expressed by those who com- from the Healthcare Association of New York State (HANYS). The
mented and the Department’s response: HANYS letter, in part, used the occasion of the publication of the proposed

rule to urge that prescribed timeframes for the reporting to SPARCS ofSpray Ground Capacity:
data on ambulatory surgery be made the same as those for the reporting of

The SCDH representative indicated that “health and safety” would be data on inpatient services. The provisions governing these timeframes are
enhanced by requiring a spray ground operator to establish and post patron found elsewhere in Part 400 and are not the subject of the proposed change.
capacity. He noted: “Overcrowding makes supervision difficult and adds In its letter, HANYS’ only comment on the consensus rule itself was in
to pollution entering the treatment system. While design standards are support of the proposed change in the definition of ambulatory surgery,
based on water flow, the level of contamination within the returned water confirming that HANYS was consulted in advance about the proposal and
for a given period is increased with a corresponding increase in users. that the organization did not wish to raise any concerns regarding the new
Limiting the number of users at any one time to the design capacity language of the proposed rule.
appears appropriate. The required posting of a sign would enhance super- As stated in SAPA section 202, the principal basis for the publication
vision and provide a monitoring point during inspection.” of a consensus rule is the determination that no person is likely to object to

the proposed rule as written. The HANYS letter did not object to theResponse:
proposed rule, and indeed supported it fully.

No change is proposed. The Department considered establishing a
maximum capacity for the number of patrons allowed on a spray pad to NOTICE OF ADOPTION
address potential safety concerns but rejected the idea as there was no
identifiable basis for such a limit. The Department believed that operators Recreational Aquatic Spray Grounds
of spray grounds can restrict the number of patrons, if needed, to address

I.D. No. HLT-52-06-00004-Aindividual facility operating conditions/concerns. 
Filing No. 265

Patron introduced contaminants and turbidity levels were taken into Filing date: March 9, 2007
consideration when developing the water treatment (filtration and disinfec- Effective date: March 28, 2007
tion) requirements. 

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Documentation of Injuries: cedure Act, NOTICE is hereby given of the following action:
The YMCA representative addressed the Regulatory Flexibility Analy- Action taken: Addition of Subpart 6-3 to Title 10 NYCRR.

sis and questioned if clarification is needed regarding the types of injuries Statutory authority: Public Health Law, section 225
and illness required to be reported. Specifically, the need to record minor Subject: Recreational aquatic spray grounds.
injuries such as bumps, scrapes and cuts, or if such documentation should

Purpose: To establish standards for the safe and sanitary operation ofprimarily focus on ailments directly related to water quality. 
recreational aquatic spraygrounds that re-circulate water.

Response: Text or summary was published in the notice of proposed rule making,
I.D. No. HLT-52-06-00004-P, Issue of December 27, 2006.No change is proposed. The injuries or illnesses that must be docu-

mented and reported are further clarified and specified in section 6-3.7 of Final rule as compared with last published rule: No changes.
the regulation. These include all incidents that: result in death, require Text of rule and any required statements and analyses may be
resuscitation, require referral to a hospital or other facility for medical obtained from: William Johnson, Department of Health, Division of
attention, or is an illness alleged to be associated with the spray ground Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
water quality. Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-

4834, e-mail: regsqna@health.state.ny.usEquipment Cost Estimates:
Assessment of Public Comment

One commenter stated that the Regulatory Impact Statement’s cost The agency received no public comment.
estimates may be “a little low” compared to their own estimates but
acknowledged it is possible that cost can vary. PROPOSED RULE MAKING

Response: NO HEARING(S) SCHEDULED
No change is proposed. The Department’s cost estimates for regulatory

Assisted Living Residencecompliance were obtained from equipment manufacturers, service provid-
ers and engineering firms. I.D. No. HLT-13-07-00002-P
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PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Section 1001.2 lists the applicable definitions.
cedure Act, NOTICE is hereby given of the following proposed rule: Section 1001.3 provides the requirements pertaining to certificates of

incorporation and/or articles of organization. Specifically, this section setsProposed action: Addition of Part 1001 to Title 10 NYCRR.
forth the requirements for a not-for-profit corporation or business corpora-Statutory authority: Public Health Law, section 4662
tion to file or amend certificates of incorporation or for a limited liabilitySubject: Assisted living residence.
company to file or amend articles of organization for the purpose ofPurpose: To further the goals of the Assisted Living Reform Act by establishing and operating or fundraising on behalf of any ALR, Enhancedcreating the regulatory framework necessary for implementation of the ALR or Special Needs ALR.provisions therein.

Section 1001.4 describes who may be issued operating certificates to
Substance of proposed rule (Full text is posted at the following State operate an ALR, Enhanced ALR or a Special Needs ALR. In addition, this
website: www.health.state.ny.us): The Assisted Living Reform Act cre- section discusses what must be contained in the respective operating certif-
ates several new licensure and certification categories: Assisted Living icates. This section also prohibits the operator from taking certain actions
Residence (ALR), Enhanced ALR and Special Needs ALR. The Act de- with respect to the operating certificate. Also detailed is what actions must
fines “assisted living” and “assisted living residence” as “an entity” which be taken by the operator in the event that the residence ceases operations.
provides or arranges for housing, on-site monitoring and personal care Finally, this section provides what authority the operator and the fact that
services and/or home care services (either directly or indirectly) in a home- such authority is limited to the operator.
like setting to five or more adult residents unrelated to the assisted living Section 1001.5 enumerates the procedure for and what information
provider. An ALR must also provide daily food service, twenty-four hour must be included in an application for licensure as an ALR and for
on-site monitoring, case management services, and the development of an certification as an Enhanced ALR or a Special Needs ALR. This section
individualized service plan for each resident. In order to operate as an also describes the process that will be followed by the Department when
ALR, an operator must also be certified as an adult home or enriched considering applications.
housing program. Section 1001.6 provides the general provisions to which all assisted

The ALR licensure category is viewed as a basic level of assisted living residences must adhere.
living, but one that differs from the level of care provided by adult homes Section 1001.7 discusses the admission and retention standards appli-or enriched housing programs in several significant ways. An additional cable to assisted living residences. Specifically, this section provides therequirement for ALRs is an individualized service plan (ISP) for each standards that need to be met at the differing levels of care. This sectionresident. The ISP describes what services will be provided and the identi- also lists the differing levels of resident infirmity that would preclude afied provider or staff responsible. The ISP must be reviewed and updated residence (depending on the type of certificate that the facility is operatingevery six months as well as whenever a resident has a significant change in under) from admitting and/or retaining such a resident.needs. In addition, prospective residents, resident and their representatives

Section 1001.8 provides the consumer and resident protections. Theseare entitled to significant residency agreement and disclosure information.
specific protections require each residence to provide the residents with aCase management and other services and related staff qualification and
living environment that promotes dignity, autonomy, independence andtraining requirements will differ as well.
privacy in the least restrictive and most home like setting. This sectionCertification as an Enhanced ALR will allow residents to age in place.
provides individual residents’ right as well as providing for the support ofThis is a major new feature of the Assisted Living Reform Act. Assisted
resident and family organizations. Also enumerated in this section areliving residences with Enhanced ALR certification may admit and retain
standards that must be followed when creating and implementing resi-residents who exceed the retention standards of adult homes, enriched
dency agreements.housing programs or assisted living residences. Enhanced ALRs cannot

Section 1001.9 sets forth the requirements of how residents’ funds andadmit residents in need of 24-hour skilled nursing care or medical care. A
valuables are to be maintained and protected.written evaluation from the resident’s physician that the resident does not

Section 1001.10 lists the services that must be provided by assistedrequire 24-hour skilled nursing care or medical care is required prior to
living residences. These services include, but are not limited to the follow-admission. However, Enhanced ALRs may retain residents in need of 24-
ing: monitoring, daily food service, case management service, personalhour skilled nursing care or medical care if certain conditions are met as
care, health care, medication management. Depending on the operatingdescribed in this section.
certificate of the individual residence, the residence may expand the scopeThe second certification category for which ALRs may apply is the
of the basic services provided and/or provide additional services.Special Needs ALR. The Special Needs ALR certification requires that

Section 1001.11 discusses personnel requirements. This section deline-ALRs that advertise or market themselves as serving individuals with
ates staff training requirements, appropriate tasks for each specific trainingspecial needs, including but not limited to dementia or cognitive impair-
level and the staffing levels and classifications that must be present at thements, must apply to the New York State Department of Health (the
residence at any given time.Department) for Special Needs ALR certification. All facilities currently

Section 1001.12 proscribes what records and reports must be generatedlicensed under Article 7 of the Social Services Law that operate dedicated
and maintained by the operator.dementia facilities and/or units will be required to apply for this designa-

Section 1001.13 lists the structural and environmental standards thattion. The Department has revised its current policy and procedures for such
must be met by both existing and newly constructed residences.dementia units.

Section 1001.14 set forth the requirement that each residence mustNo adult home, enriched housing program or ALR may advertise or
have disaster and emergency preparedness plans. This section also pro-market itself as providing specialized services to individuals with special
vides what should be included in such plans and how often such plansneeds unless and until the residence has been licensed as an ALR and
should be updated.issued a Special Needs assisted living certificate. This approval will be

Section 1001.15 provides for the inspection and enforcement proce-based in part on the submission of a special needs plan which sets forth
dures to which each assisted living residence will be subject, and enumer-how the special needs of such residents will be safely and appropriately
ates the schedule of penalties.met at the residence. The plan must include, but need not be limited to, a

Section 1001.16 details the requirements and procedures to be followedwritten description of specialized services, staffing levels, staff education
should an operator of a residence contract with a separate entity for theand training, work experience, professional affiliations or special consider-
provision of any of the residence’s management or operations.ations relevant to serving persons with special needs, as well as any

In addition to the sections set forth above, the residence will also beenvironmental modifications that have been made or will be made to
required to comply with any applicable adult care facility regulationsprotect the health, safety, and welfare of such persons in residence. The
found in Title 18 of the New York Code of Rules and Regulations Partsapproval of any special needs program will also be based on adherence to
485, 486, 487 and 488 and any other statutes and regulations required forany standards developed by the Department to ensure adequate staffing
maintaining a valid operating certificate issued pursuant to Title Two ofand training necessary to safely meet the needs of the specialized popula-
Article Seven of the Social Services Law, unless superceded by a conflict-tion proposed to be served.
ing provision of the Assisted Living Reform Act, and shall obtain andThe Department proposes the following rule making for the purpose of
maintain all other licenses, permits, registrations or other governmentproviding a regulatory framework for implementation of the Assisted
approvals required in addition to the requirements under Article Seven.Living Reform Act of 2004.

Section 1001.1 sets out the types of residences to which this regulation Text of proposed rule and any required statements and analyses may
applies, as well as what other regulations will apply to assisted living be obtained from: William Johnson, Department of Health, Division of
residences. Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
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Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486- they sign a contract. Under this new law, ALRs must use a standard “plain
4834, e-mail: regsqna@health.state.ny.us language” contract –  with no small print –  that fully discloses what

services are provided, by whom, and the cost. The law also requires ALRsData, views or arguments may be submitted to: Same as above.
to disclose to seniors the conditions under which an operator can terminatePublic comment will be received until: 45 days after publication of this
a residency agreement and what the resident can expect to happen if theynotice.
can no longer pay the fees.Regulatory Impact Statement

The ALRA also fills the gaps in adult residential services law that inStatutory Authority:
some instances allowed facilities to operate without any licensure or StateThe authority for the promulgation of these regulations is contained in surveillance. For instance, it requires certain adult residences that hadSection 4662 of the Public Health Law (PHL), through Chapter 2 of the operated without license (known as “look alike” facilities) to becomeLaws of 2004 (known as the “Assisted Living Reform Act” or ALRA, PHL certified as adult care facilities and therefore subject to State regulation andArticle 46-B). PHL Section 4662 authorizes the Commissioner of Health oversight. Any residence that then wishes to market itself as assisted livingto promulgate, in consultation with the Director of the State Office for the must seek an additional licensure as an Assisted Living Residence.Aging, such rules and regulations as are necessary to implement the provi-

In other instances, facilities had long been prevented from appropri-sions of this article. Section 4662 further authorizes the Commissioner to
ately expanding the range of services provided to their residents as theirreceive and investigate complaints regarding the condition, operation and
needs changed over time. The ALRA provides a mechanism to allow thosequality of care of any entities holding themselves out as “assisted living” or
operators who wish to provide a broader range of services, known asadvertising themselves by a similar term, and to exercise all other powers
“aging in place”, to do so by becoming licensed as an Assisted Livingand functions as are necessary to implement the provisions of Article 46-B.
Residence and obtaining additional certification as Enhanced AssistedIn order to be licensed as an assisted living residence (ALR), Article
Living from the Department. Those operators seeking to provide special-46-B requires all residences to be certified as an adult home or enriched
ized services to special needs residents, such as those with Alzheimer’s orhousing program in accordance with Article 7 of the Social Services Law
dementia, will likewise have to be licensed as an Assisted Living Resi-(SSL). Residences that are currently unlicensed desiring to be licensed as
dence and also obtain a Special Needs Assisted Living certificate.an ALR must simultaneously submit an application for licensure as an

To obtain either the Enhanced Assisted Living or Special Needs As-ALR and an SSL Article 7 application to seek approval as an adult home or
sisted Living certifications, operators must submit a plan to the Depart-enriched housing program. The residence must also be in compliance with
ment demonstrating how they will safely and appropriately meet all ofall rules and regulations applicable to such facilities (18 NYCRR Parts
their residents’ needs, and have policies in place to continually meet those485, 486, and 487 (adult homes) or 488 (enriched housing programs))
needs as they change over time. The plan must include, but not be limitedunless a provision of the ALRA supercedes the Article 7 statutory or
to, a written description services, staffing levels, staff education and train-regulatory provision. Section 122(c) of Chapter 436 of the Laws of 1997
ing, work experience, and any environmental modifications that have beenprovides that effective April 1, 1997, the functions, powers, duties and
or will be made to protect the health, safety and welfare of such residents.obligations of the former Department of Social Services concerning adult

The ALRA provides several important opportunities for consumers andhomes, enriched housing programs, residences for adults and assisted
providers: greater clarity as to the definition of “assisted living”; greaterliving programs (i.e., “adult care facilities”) are transferred to the New
assurance that the combinations of housing and services referred to asYork State Department of Health.
assisted living will be subject to State oversight; significant protection ofLegislative Objectives:
consumer/resident rights; the opportunity to age in place with dignity andIn enacting Chapter 2 of the Laws of 2004, the Legislature found and
choice in a more home-like setting; as well as the opportunity for personsdeclared that congregate residential housing with supportive services in a
with special needs to obtain specialized care by persons with appropriatehome-like setting, commonly known as “assisted living”, is an integral part
qualifications and experience. These regulations further the goals of PHLof the continuum of long term care. Further, the philosophy of assisted
Article 46-B by creating the regulatory framework necessary for imple-living emphasizes aging-in-place, personal dignity, autonomy, indepen-
mentation of the provisions therein, including but not limited to criteria bydence, privacy and freedom of choice. The legislative objective of PHL
which applications for licensure and certification can be reviewed, defin-Article 46-B is to create a clear and flexible statutory structure for assisted
ing “independent senior housing”, establishing standards for the hiring ofliving that provides a definition of “assisted living residence”; that requires
direct care staff by residences, and generally clarifying and carrying outlicensure of the residence; that requires a written residency agreement that
the intent of the law.contains consumer protections; that enunciates and protects resident rights;

Costs:and that provides adequate and accurate information for consumers, which
PHL Section 4656(6) prescribes the fees associated with licensure andis essential to the continued development of a viable market for assisted

certification for assisted living. The basic biennial assisted living residenceliving.
fee is $500 per facility plus an additional $50 for each ALR resident whose“Assisted living” and “assisted living residence” means an entity which
income exceeds 400% of the Federal Poverty Level (FPL). The maximumprovides or arranges for housing, on-site monitoring, and personal care
ALR fee required for an individual facility is $5,000. In 2006, 400% of theservices and/or home care services (either directly or indirectly), in a
Federal Poverty Level represents an income level of $39,200 per individ-home-like setting to five or more adult residents unrelated to the assisted
ual. Financial information on residents who are below the 400% FPLliving provider. An applicant for licensure as assisted living that has been
threshold and are not Medicaid or SSI eligible must be maintained to verifyapproved in accordance with the provisions of this article must also pro-
their eligibility for an exemption to the $50 fee.vide daily food service, twenty-four hour on-site monitoring, case manage-

The biennial fee for Enhanced Assisted Living certification is $2,000.ment services, and the development of an Individualized Service Plan for
The biennial fee for Special Needs Assisted Living is also $2,000. Facili-each resident. An operator of assisted living shall provide each resident
ties applying for Enhanced Assisted Living and Special Needs Assistedwith considerate and respectful care and promote the resident’s dignity,
Living at the same time are entitled to a discount and are only required toautonomy, independence and privacy in the least restrictive and most
remit a total of $3,000 for both certifications. All applicable fees must behome-like setting commensurate with the resident’s preferences and physi-
submitted with the initial application for licensure/certification.cal and mental status.

Cost to State and Local Government:Needs and Benefits:
None.For many years, it has been very difficult for consumers to compare
Cost to the Department of Health:one assisted living residence to another because, in New York State, there
Passage of the ALRA has necessitated the Department hiring of staff tohad been no standard definition. This opinion was echoed in a 1999 report

implement its licensure and certification provisions, specifically the re-by the federal General Accounting Office (GAO), which outlined the
view of initial applications submitted to the Department. Under this Act,results of a two-year study of assisted living in four states. A major finding
through creation of a new State Finance Law Section 99-l, a special fund isof the report was that consumers need clear and complete information
created in the joint custody of the State Comptroller and the Commissionerregarding facility services, costs and policies in order to make an informed
of Health –  the “Assisted Living Residence Quality Oversight Fund”.decision and that, in the states studied, seniors were not routinely provided

with sufficient information to allow them to select the most appropriate This fund shall consist of all money collected by the Department
setting. pursuant to PHL Article 46-B, including licensure fees, certification fees

To help seniors make such informed decisions before agreeing to live and civil penalties collected. Any interest earned on investment of monies
in an assisted living residence, the ALRA requires every residence to by such fund becomes part of the fund. The fund shall be available to the
provide clear and complete information to prospective residents before Department for the purpose of implementation of PHL Article 46-B.
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Through passage of the SFY 2006-07 Budget, the Department has been information or that is different from what they may have submitted to the
authorized up to $2 million from this special revenue account for the Department in previous applications.
implementation and oversight activities related to this Act. In addition, the Alternatives:
Act provides that $500,000 is to be available from this fund to the State Pursuant to Public Health Law Article 46-B, the Assisted Living Re-
Office for Aging’s Long-Term Care Ombudsman Program for the pur- form Act, added by Chapter 2 of the Laws of 2004, the Department has
poses of carrying out the provisions of Article 46-B. developed these regulations in close consultation with the Office for the

Local Government Mandates: Aging and the Taskforce on Adult Care Facilities and Assisted Living
Residences (the Taskforce). The Taskforce members include representa-None.
tives of consumer organizations, proprietary and non-profit operators ofPaperwork:
adult homes and enriched housing programs, an operator of currentlyIn many regards, the application process for ALRs is very similar to the
unlicensed facilities, providers of care for persons with dementia, as wellprocess that operators currently utilize to obtain certification for an adult
as representatives of the Department, the Office for the Aging, the Com-home or enriched housing program. Likewise, with regards to obtaining an
mission on Quality of Care and Advocacy for Persons with Disabilities andEnhanced Assisted Living or Special Needs Assisted Living Certificate,
the Office of Mental Health. Since April of 2005, the Department has metoperators will have to submit an application to the Department providing a
on numerous occasions with Taskforce members to discuss nearly everyplan which sets forth how the additional needs of such residents will be
aspect of the implementation of the program, and has provided manysafely and appropriately met, including but not limited to, a written
opportunities for comment, by Taskforce members and members of thedescription of services, staffing levels, staff education and training, work
public attending Taskforce meetings, on implementation issues and pro-experience, and any environmental modifications.
posed guidance material intended to be incorporated into the regulations.In addition to these application processes to obtain licensure as an ALR
The Department has considered these comments and recommendations,and/or certification for Enhanced and/or Special Needs Assisted Living,
and has incorporated many such comments and recommendations into thethe Assisted Living Reform Act contains numerous provisions to ensure
proposed regulations. resident rights are protected and adequate and accurate information is

Federal Standards:available for consumers. For instance, the Act requires a written residency
This regulatory amendment does not exceed any minimum standards ofagreement that contains consumer protections, and enunciates and protects

the federal government for the same or similar subject areas. resident rights.
Compliance Schedule:A key provision of the Act is development of an Individualized Service
As Section 7 of the Laws of Chapter 2 of the Laws of 2004 prohibits thePlan (ISP). A written ISP must be developed for each resident upon

Department from issuing emergency regulations in regard to PHL Articleadmission. The ISP is to be developed with the resident, resident’s repre-
46-B, this regulation will take effect upon publication of a notice ofsentative and resident’s legal representative, if any; the operator; and, if
adoption in the New York State Register.necessary, a home care services agency. The initial ISP will be developed

In terms of compliance schedule, the “Assisted Living Reform Act”in consultation with the resident’s physician. If the physician determines
became effective 120 days after being signed into law. Since the Governorthat the resident is not in need of home care services, a home care services
signed the bill on October 26, 2004, the Act was effective as of Februaryagency need not participate in the development of the ISP.
23, 2005.The ISP will take into account the medical, nutritional, rehabilitation,

The Act states that any entity which qualifies as an ALR pursuant tofunctional, cognitive and other needs of the resident. The ISP will include
PHL Article 46-B and operating as an ALR on or before the effective datethe services to be provided, and how and by whom services will be
shall, within 60 days of such effective date (that is, by April 25, 2005)provided and accessed. The ISP is to be reviewed and revised as frequently
apply to be licensed or certified with the Commissioner of Health inas necessary to reflect the changing care needs of the resident, but no less
accordance with the provisions of Article 46-B upon approval of all li-frequently than every six months. To the extent necessary, such review and
censes and certification for which the entity has applied.revision will be undertaken in consultation with the resident’s physician.

Given the very short timeframe for implementation provided under theThe ALRA requires that certain important information be disclosed to
Act, the ALR application was not available to applicants until June 3,prospective residents and their representatives, pursuant to PHL Section
2005. Therefore, the Department extended the deadline for submission of4658(3). Among the items to be disclosed are: a consumer guide to inform
the application to August 3, 2005. This regulation will enable the Depart-and assist the consumer in the selection of an ALR (prepared by DOH in
ment to act upon those applications, and perform the oversight functionsconsultation with the State Office for the Aging, consumers, operators of
necessary for implementing the provisions of the Act.ALRs, and home care services providers); a statement listing the resi-
Regulatory Flexibility Analysisdence’s licensure status and whether it has an Enhanced Assisted Living or

Effect of Rule:Special Needs Assisted Living certificate; a statement that the resident
shall have the right to receive services from service providers with whom There are 500 existing adult homes and enriched housing programs in
the operator does not have an arrangement; a statement that the resident New York State. Of those, 371 have been identified as being certified for
shall have the right to choose their health care providers, notwithstanding 100 or fewer beds and considered a small business (74%).
any agreements to the contrary; and a statement regarding the availability To date, 226 existing adult homes and enriched housing programs have
of Long-Term Care Ombudsman Services and the telephone number of the applied for licensure as Assisted Living Residences (ALRs). An additional
local and State ombudsman. 46 applications have been received by the Department by facilities propos-

ing to be certified as an adult home/enriched housing program and subse-Duplication:
quently licensed as an ALR.This regulation does not duplicate any other state or federal law or

The Department has advised prospective applicants that, in order to beregulation. PHL Section 4656(1) requires that, in order to operate as an
licensed as an ALR, the facility’s entire capacity will have to be subject toassisted living residence, an operator shall be certified as an adult home or
such licensure. Currently with regards to adult care facilities, for example,enriched housing program pursuant to Title 2 of Article 7 of the Social
a 100-bed facility could be comprised of 80 adult home beds and 20Services Law. PHL Section 4656(2) goes on to require the assisted living
enriched housing program beds. If this same facility desired licensure as anoperator to comply with all applicable statutes, rules and regulations re-
ALR, all 100 beds would have to be licensed as such. It is expected thatquired for maintaining a valid operating certificate for an adult home/
majority of facilities applying for ALR licensure will be for 100 or fewerenriched housing program.
beds and, thereby, considered a small business.In PHL Section 4656(7), this lack of duplication is emphasized, stating

Local governments are not affected by this rule, unless they intend tothat the requirements of PHL Article 46-B “shall be in addition to those
apply to the Department to operate an ALR.required of an adult care facility. In the event of a conflict between any

Compliance Requirements:provision of this article and a provision of Article 7 of the Social Services
Law or a regulation adopted thereunder, the applicable provision of [PHL In order to comply with these requirements, any entity wishing to
Article 46-B] or the applicable regulation shall supersede Article 7 of the establish, operate, provide, conduct, or offer “assisted living” in New York
Social Services Law or the applicable regulation thereunder to the extent of state, or hold itself out as an entity which otherwise meets the definition of
such conflict.” In addition, the application process provides for a stream- “assisted living” or by a similar term, must apply and obtain approval of
lined procedure for review of character and competence for those existing the Department to operate as an adult care facility (either an adult home or
operators of adult homes and enriched housing programs who are in “good an enriched housing program) and as an assisted living residence. This
standing” with the Department in terms of compliance. Operators are being shall not apply to Assisted Living Programs (ALPs) approved by the
requested to submit only those application materials that are updated Department pursuant to SSL Section 461-l.
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Professional Services:

Higher Education ServicesAll facilities required to obtain licensure as an ALR must have staff
trained and qualified to provide the care and services the residence has Corporation
been approved by the Department to provide.

Compliance Costs:
NOTICE OF ADOPTION

PHL Section 4656(6) prescribes the fees associated with licensure and
New York State Flight 587 Memorial Scholarshipcertification for assisted living. The basic biennial assisted living residence

fee is $500 per facility plus an additional $50 for each ALR resident whose I.D. No. ESC-04-07-00005-A
Filing No. 275income exceeds 400% of the Federal Poverty Level (FPL). The maximum
Filing date: March 13, 2007ALR fee required for an individual facility is $5,000. In 2006, 400% of the
Effective date: March 28, 2007Federal Poverty Level represents an income level of $39,200 per individ-

ual. Financial information on residents who are below the 400% FPL PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
threshold and are not Medicaid or SSI eligible must be maintained to verify cedure Act, NOTICE is hereby given of the following action:
their eligibility for an exemption to the $50 fee. Action taken: Addition of section 2201.7 to Title 8 NYCRR.

Statutory authority: Education Law, sections 653, 655 and 668-f
The biennial fee for Enhanced Assisted Living certification is $2,000. Subject: New York State Flight 587 Memorial Scholarship.

The biennial fee for Special Needs Assisted Living is also $2,000. Facili- Purpose: To implement the New York State Flight 587 Memorial Schol-
ties applying for Enhanced Assisted Living and Special Needs Assisted arship.
Living at the same time are entitled to a discount and are only required to Text or summary was published in the notice of proposed rule making,
remit a total of $3,000 for both certifications. All applicable fees must be I.D. No. ESC-04-07-00005-P, Issue of January 24, 2007.
submitted with the initial application for licensure/certification. Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may beEconomic and Technological Feasibility: obtained from: Cheryl B. Fisher, Associate Attorney, Higher Education
Services Corporation, 99 Washington Ave., Rm. 1350, Albany, NY 12255,As the majority of such existing facilities are small businesses, it (518) 473-1581, e-mail: CFisher@HESC.com

should be economically and technologically feasible for small businesses Assessment of Public Comment
to comply with the regulations. The agency received no public comment.

Minimizing Adverse Impact:

The “Assisted Living Reform Act” created a Task Force on Adult Care
Facilities and Assisted Living Residences, to update and revise the require-
ments and regulations applicable to [ACFs and ALRs] to better promote Office of Homeland Security
resident choice, autonomy and independence. The Task Force consists of
ten appointed members (six appointed by the Governor, two by the Senate,
and two by the Assembly), as well as four ex-officio members (the Com-

NOTICE OF ADOPTIONmissioner of Health, the Director of the State Office for the Aging, the
Commissioner of the Office of Mental Health, and the Chair for the Security Guard Training Tax Credit
Commission on Quality of Care and Advocacy for Persons with Disabili- I.D. No. HLS-04-07-00002-A
ties). Beginning with their first meeting in April 2005, the Task Force also Filing No. 274
makes recommendations with respect to “minimizing duplicative or un- Filing date: March 13, 2007
necessary regulatory oversight.” In order to minimize adverse impact, the Effective date: March 28, 2007
Department has consulted with the Task Force on the principles contained

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-within this regulatory package.
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of Part 1000 to Title 9 NYCRR.Small Business and Local Government Participation:
Statutory authority: Executive Law, section 709(2)(n); and Tax Law,
section 26(e)As stated above, the Task Force on Adult Care Facilities and Assisted

Living Residences first convened in April 2005, and has met a total of Subject: New York State Office of Homeland Security—security guard
training tax credit.eleven times through April 2006. In addition to ex-officio members of four
Purpose: To provide for a process by which applicants can apply for theState agencies, the Task Force includes representatives of the ACF and
tax credit.assisted living industry, home care representatives, and consumer advo-
Text of final rule: Pursuant to the authority contained in subdivision (e)cates.
of Section 26 of the New York State Tax Law and subdivision (n) of
subsection (2) of Section 709 of the Executive Law, the Director of theRural Area Flexibility Analysis
Office of Homeland Security hereby proposes to make and adopt the
following amendments, as published in Title 9 of the Official CompilationPursuant to section 202-bb of the State Administrative Procedure Act,
of Codes, Rules and Regulations of the State of New York, by adding thea rural area flexibility analysis is not required. These provisions apply
following:

uniformly throughout New York State, including all rural areas. § 1000.1 Purpose and general description.
These rules and regulations set forth the application process for theThe proposed rule will not impose an adverse economic impact on rural New York State Office of Homeland Security ‘Security Officer Training

adult care facilities or assisted living residences. Tax Credit Program’ as set forth in subsection (e) of Tax Law Section 26
as added by Chapter 537 of the Laws of 2005. A taxpayer, which is subject

Job Impact Statement to tax under article 9, 9-A, 22, 32 or 33 of the Tax Law and is a qualified
building owner, shall be allowed a tax credit in the amount of $3,000 for

A Job Impact Statement is not included because it is apparent from the each full-time qualified security officer who has been trained according to
nature and purpose of this regulation that it will not have a substantial the Office of Homeland Security Certified Training Program. The Director
adverse impact on jobs and employment activities. of the Office of Homeland Security has the authority to promulgate regula-
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tions to establish procedures for the application and allocation of such awarded; and any other information as deemed necessary by the Office of
credits and any other provisions necessary and appropriate to implement Homeland Security.
this program per Tax Law subdivision (e) of Section 26 and paragraph (n) § 1000.3 Application Process.
of subdivision (2) of Section 709 of the Executive Law. In the event that subtraction of the credit allocations of all the eligible

§ 1000.2 Definitions. applications received on a given day would result in a zero or negative
As used in this regulation, the following terms shall have the following balance of the legislative cap, the tax credits shall be allocated among

meanings: such qualified building owners for that day on a pro rata basis. Each
qualified building owner’s request shall be allowed at a reduced rate(a) “Qualified Building Owner” means a building owner whose build-
equivalent to the percentage created by dividing the unallocated tax cred-ing entrances, exits and common areas are protected by security officers,
its by the aggregate tax credits requested on such date. Untimely applica-registered under article 7-A of the General Business Law, whether or not
tions will not be considered for the tax credit.such security officers are employed directly by the building owner or

indirectly through a contractor. (a) Application. A qualified building owner shall file a complete appli-
cation according to the specified method of transmittal to the Office of(b) “Building” means any commercial building under ownership of a
Homeland Security within the filing period. The qualified building ownerqualified building owner that contains at least 500,000 square feet whose
shall file with application such information, deemed necessary for theentrances, exits and common areas are protected by security officers
application process, as requested by the Director of the Office of Home-licensed under article 7-A of the General Business Law.
land Security, which includes, but is not limited to, affirmation by the(c) “Security Officer” means a security guard registered and subject to
qualified building owner that the certified training has been provided toArticle 7-A of the General Business Law.
each security officer; dates and places of training; hours worked by each(d) “Qualified Security Officers” means security officers who: (i) are
qualified security officer for which the taxpayer is applying; and verifica-employed in positions which are under a legally binding written agree-
tion that all information has been provided to the best of the qualifiedment, including a service contract between qualified building owners and
building owner’s knowledge. The Office of Homeland Security may re-security contractors, enforceable by employees, that provides for a mini-
quest additional supporting documentation, as necessary.mum hourly wage rate of at least nine dollars fifty cents for the calendar

All applications postmarked on the first day of the filing period by theyear two thousand five; nine dollars eighty-five cents for the calendar year
required method of transmittal shall be treated as having been filed on thetwo thousand six; and ten dollars eighty-five cents for the calendar year
first day of the application period and shall be given priority with all othertwo thousand seven and thereafter; and (ii) have completed the Office of
applications filed on the same day in the awarding of tax credits over allHomeland Security certified security training program as set forth in this
applications postmarked on subsequent days. Applications postmarked onsection.
subsequent days shall be given priority based on the date of the postmark.(e) “Qualified Security Training Program” means a program certified

(b) Criteria for Review of Application. A committee appointed by theby the New York State Office of Homeland Security for residential and
Director shall evaluate all applications received by the Office of Home-commercial building security officers, which is designed to: improve ob-
land Security in accordance with paragraph (a) above. The Office ofservation, detection and reporting skills; improve coordination with local
Homeland Security shall use the following criteria to determine the eligi-police, fire and emergency services; provide and improve skills and work-
bility of a qualified building owner to receive a certificate of tax credit:ing knowledge of advanced security technology including surveillance

(1) the application is a complete application;systems and access control procedures; require at least 40 hours of train-
(2) the application is submitted within the filing period and is noting, including 3 hours of training devoted to terrorism awareness.

untimely;(f) “Application” means a document issued by the Office of Homeland
(3) the applicant is a qualified building owner; andSecurity and submitted by a qualified building owner that contains infor-

mation concerning the Homeland Security, Security Officer Training Tax (4) the qualified building owner certifies and offers proof that the
Credit. Such application shall include, but is not limited to, the following qualified security officers have, in fact, been trained according to an OHS
information: the New York State Department of State issued unique identi- Qualified Security Officer Training Program.
fication number of each qualified security officer applied for which the tax The Director of the Office of Homeland Security shall approve or
credit is being sought and the employment status; the specific work loca- disapprove the applications based upon criteria set forth by the Office of
tions; the address and square footage of each eligible building secured by Homeland Security in order of priority based upon the application filing
the same qualified security officers; a certification that the employment date of a complete application for allocation of Security Officer Training
records remain on file and readily available upon request by the Office of Tax Credit.
Homeland Security; and any other information necessary to properly (c) Notification of Determination. If the Office of Homeland Security
evaluate the application. determines that a qualified building owner is eligible for the Security

(g) “Complete Application” means a properly completed and executed Officer Training Tax Credit, the Director of the Office of Homeland
application where all questions on the application itself were fully an- Security shall issue a certificate of tax credit to the qualified building
swered by the qualified building owner and that all supporting documents owner after verification of the information submitted by the qualified
or information required in the application were fully furnished to the building owner. If the application is disapproved, the Office of Homeland
Office of Homeland Security to review and approve the application. Security shall provide the qualified building owner with a notice of disap-

(h) “Method of Transmittal” means that all applications containing proval. Any security officer determined not to be a qualified security
original forms and supporting documentation must be mailed to the New officer, shall be rejected for the purpose of calculating the qualified build-
York State Office of Homeland Security located at 1220 Washington Ave- ing owner’s tax credits and any such reduction in tax credit shall be
nue, Building 7A, 7th Floor, Albany New York 12242, via a mail carrier reallocated in conformity with the process specified in these regulations.
service that provides proof of date of mailing. Upon a successful verification of eligible and timely applications, the

(i) “Filing Period” means the date specified by the Office of Homeland Office of Homeland Security shall, within 45 days of the end of the filing
Security on the tax credit application for credit in the calendar year for period, issue certificates of tax credit and/or letters of disapproval, as
which the tax credit is being sought. appropriate.

(j) “Application Filing Date” means date which the application was (d) Eligibility in Subsequent Years. Any qualified building owner who
postmarked by the mail carrier used by applicant regardless of the date the is allocated a credit in the first calendar year and who applies for credit in
application is received by the Office of Homeland Security, provided that the second calendar year shall, upon successful application, have priority
the date is within the filing period specified above. of their percentage amount awarded in the previous year over all other

taxpayers who file a complete application in the succeeding calendar year.(k) “Untimely Application” means an application that has been post-
marked either before or after the filing period specified. (e) Unallocated Tax Credits. If at the end of the calendar year, the

aggregate amount of Security Officer Training Tax Credits applied for is(l) “Certificate of Tax Credit” means a certificate issued by the Office
less than the calendar year’s allocation, then the amount permitted withof Homeland Security that states the amount of the Security Officer Tax
respect to subsequent taxable years shall be augmented by the amount ofCredit that the building owner has qualified for, based on the office’s
such excess.receipt of the complete application and subject to the process set forth in

these rules and regulations. The certificate shall include, but not be limited (f) Audit of Information. The qualified building owners who receive
to the following information and any information necessary: name and Security Officer Training Tax Credits in any given year shall, upon request
address of qualified building owner; certificate serial number; amount of by the Director of the Office of Homeland Security, immediately provide or
tax credit approved; and the calendar year in which such credit was make available any information necessary, including copies of supporting
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documentation to verify the information submitted in applications for such Comments of SEIU Local 32BJ regarding the Security Officer Train-
credit, including verification of training of security guards, the existence of ing Tax Credit, Chapter 537 of the Laws of 2005
a required contract, the payment of the mandatory wage provision as set The following comments are submitted on behalf of Service Employ-
forth in paragraph (4) of subdivision (b) of Section 26 of the Tax Law, and ees International Union, Local 32BJ (“SEIU Local 32BJ”). We have over
any other information deemed necessary by the Director of the Office of 65,000 members in New York State, including over 5,000 security of-
Homeland Security. ficers. Several provisions in the proposed regulations should be modified

to conform to the intent of the legislature as embodied in the statute.Final rule as compared with last published rule: Nonsubstantive
1) Eligibility in Subsequent Yearschanges were made in section 1000.2(i).
The proposed regulations provide at Section 3(e) that any qualifiedText of rule and any required statements and analyses may be

building owner who is allocated a credit in the first calendar year shall beobtained from: Linda Shkreli, Office of Homeland Security, 633 Third
given priority in the second calendar year. This provision should be modi-Ave., 32nd Fl., New York, NY 10017, (212) 867-7060, e-mail: LSh-
fied to conform to the statute, which requires that any building owner thatkreli@security.state.ny.us
receives a credit in a given year should receive priority over other appli-Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
cants for the two subsequent years.Area Flexibility Analysis and Job Impact Statement

2) Distribution of CreditsA revised statement on the above is not required since the amendment in
Section 3 of the proposed regulations would reduce the amount of thethe text of the rule Section 1000.2(i) reflected a non-substantive change in

credit received by each qualified building owner if applications receivedapplication period to allow for administrative flexibility between when the
on a given day would exceed the legislative cap. This means that if there isrule is published and when the applications are made available to eligible
widespread demand for the program, the value of the credit could beapplicants. This administrative change in no way affects the JIS/RAFA/
diluted to the point where it does not provide a reasonable economicRFA/RIS. 
incentive to building owners to continue their commitment to utilize quali-

Assessment of Public Comment fied security officers for three years as intended.
The 45 day comment period on the Office of Homeland Security’s If the eligible applications exceed the legislative cap, the State should

Security (OHS) Guard Tax Credit draft regulations began on January 24, utilize a lottery system to allocate the credits, with those qualified owners
2007 and will end on or about March 11th. OHS has taken every step to who are chosen through the lottery receiving the full credit. The State of
fulfill legal requirements of filing a regulation. A notice of adoption of the Ohio utilizes a similar system to distribute training tax credits. The advan-
final rule has been submitted to the Department of State on March 13, 2007 tage of a lottery is that the winners would receive a sufficient incentive to
for final publication in the State Register two on March 28, 2007. encourage their participation for all three years.

The Office of Homeland Security received comments on two occasions 3) Timing of Certification
from SEIU 32BJ. Below are summaries of 32BJ’s comments and the The proposed regulations provide at Section 2(i) that the filing period
Office of Homeland Security analysis of the comments. is:

Issue #1: The union proposes the use of a random lottery drawing for January 2nd through January 30th following the calendar year for
awarding of credits. which the tax credit is being sought. (emphasis added)

Response: The law specifically calls for the assignment of tax credits This would require building owners to expend resources on training
on a first-come-first-serve basis. The use of a random drawing will in- and increased compensation before the availability of tax credits is deter-
crease the potential for challenges from those applicants whose applica- mined. Given the limited availability of credits and the proposed system
tions were received contemporaneously with all others. “Such aggregate for distributing credits equally if the total numbers of applicants exceeds
amount of credits shall be allocated by the state office of homeland secur- the legislative cap, otherwise qualified building owners may not receive
ity among taxpayers in order of priority based upon the date of filing an any credits or receive a greatly reduced amount for money they have
application for allocation of security training tax credit with such office, already spent.
and any taxpayer who is allocated such a credit in a taxable year shall The statute contemplated a certification mechanism by which building
receive such credit for the succeeding two taxable years and shall have owners would be able to determine at the beginning of the calendar year
priority over all other taxpayers who file an application therefore in such whether they will be eligible for tax credits. Section (1)(D) of Chapter 537
succeeding two taxable years. reads:

Issue #2: 32BJ raises issue with the fact that the credit program will be (d) Credit certification. Upon application by a taxpayer, the state office
issued in two years, at $10 million and $5 million In terms of the union’s of homeland security may issue a credit certification where the taxpayers
issue limiting the program to two years rather than extending it to three meet the standards established in paragraph two of this subdivision and
years. have demonstrated that they have provided the appropriate training, or,

Response: A sunset provision acts to terminate all provisions of the law within the year, will provide the appropriate training to all employees for
after a specific date, unless further legislative action is taken to extend it. whom they will claim the credit. (emphasis added)
The bill states that, “This act shall take effect immediately and shall apply The regulations should follow the intent of statute to allow building
to taxable years beginning on and after January 1, 2005 . . .” owners to properly budget for security expenses by understanding at the

Issue #3: 32BJ raises the with respect to OHS verification of the ability beginning of the year what tax relief they will receive from the state if they
of an employee to enforce their employment contract and the addition of a comply with the program requirements.
requirement that the applicants notify security guards of the existence of a Because many building owners made a good faith effort to provide
contract. qualified training and the necessary compensation in 2006 while the regu-

Response: OHS fully acknowledges the provision in the legislation lations were pending, there should be a special procedure for distributing
which defines an eligible guard as among other things, “employed in the 2006 credits. Going forward however, taxpayers should have the op-
positions which are under a legally binding written agreement, including a portunity to pre-certify their eligibility for the program.
service contract between qualified building owners and security contrac- 4) Ensuring that Service Contracts are Enforceable by Employees
tors, enforceable by employees . . .” 32BJ proffers that a notification The statute provides at Section 1(B)(4)(I) that a building owner can
provision should be read into the legislation and included in the applica- meet the criteria for “qualified security officers” by employing security
tion. OHS intends to require signed stipulations by applicant that, among officers through a service contract with a security contractor that is en-
other things, there are legally enforceable contracts in existence, including forceable by employees. The regulations should include a mechanism for
wage provisions and other requirements spelled out in the law, which will certifying that such agreements exist, as well as a mechanism for ensuring
also be one of several items verified by random spot audits. that security officers have a meaningful opportunity to enforce the terms of

Issue #4: 32 BJ requests that OHS issue advanced certifications of those service contracts. No building owner should be eligible for the tax
credit. credit unless they provide evidence that the security officers have been

notified of the terms of the service contract and their right to enforce thoseResponse: This issue is a prospective approach that would give esti-
terms.mates to taxpayers on how much they would receive if they followed

We thank you for the opportunity to submit comments on this impor-through on their applications rather than after the fact. Since those appli-
tant industry initiative. We welcome any feedback or discussion regardingcants who receive credits in the first year jump to the front of the line in the
our submission. Thank you.following year, so it will serve to ensure advance notification. If there are a

substantial number of unused credits from the 2006 calendar year, OHS We are writing to follow-up on our earlier comment regarding the
may issue a preliminary application utilizing the prospective approach. absence of any proposed regulation to implement the requirement in the

20

mailto:LShkreli@security.state.ny.us?cc=RegComments@gorr.state.ny.us&
mailto:LShkreli@security.state.ny.us?cc=RegComments@gorr.state.ny.us&


NYS Register/March 28, 2007 Rule Making Activities

statute that a building owner is only eligible for the credit if certain wages employees and to encourage uninsured individual proprietors and working
are paid to security officers pursuant to a contract that is enforceable by the uninsured individuals to purchase insurance coverage. The federal Medi-
security officers. care Prescription Drug, Improvement and Modernization Act of 2003,

Pub. L. No. 108-173, added a new Section 223 to the Internal RevenueAlthough the statute provides that the building owner’s service contract
Code. The new section authorizes those insured by a high deductible healthmay qualify as a contract enforceable by employees, the regulations ought
plan, as defined in the federal legislation, to establish a tax-deductibleto be based on the reality that in ordinary circumstances security officers
health savings account to pay for certain medical expenses. In his 2006would never see the service contract between their employer and the
State of the Union Address, President Bush emphasized the importance ofbuilding owner, and they would have no reason to believe that they have
high deductible health plans and health savings accounts (HSAs) in ex-any right to enforce the terms of that agreement. Furthermore, they would
panding health care options and reducing the number of the uninsured.not even suspect that the service contract mandates any particular wages
Changes to the federal law at the end of 2006 made high deductible healthfor them. In fact, the ordinary practice of building owners is not to mandate
plans more advantageous for tax savings by removing many limitationswages for their service contractors’ employees for fear of becoming joint
and making certain retirement funds as eligible for deposit into an HSA.employers.
People with HSAs can now roll over funds from a health reimbursementWe think that it is entirely consistent with the principle that administra-
arrangement, flex spending account, or individual retirement account intotive agencies have “the power to fill in the interstices in the legislative
an HSA on a one-time basis.product,” Nicholas v. Kahn, 47 NY 2d 24, 31 (1979) for the Office of

Homeland Security to provide in the implementing regulations that in Prior to January 1, 2007, Healthy New York participants seeking com-
order for a building owner to rely upon its service contract with its security prehensive health insurance coverage could not access high deductible
vendor as the contract that is enforceable by employees, the building health plans and establish health savings accounts in accordance with the
owner must first inform the employees of the relevant terms of that agree- federal standards. These employers and individuals were not eligible for
ment, and that they have a right to enforce it. the tax deductions they would otherwise enjoy for funds deposited into

The agency could easily enforce such a requirement simply by requir- health savings accounts and used for qualified medical expenses. The
ing an applicant for the tax credit to provide a sworn statement that all funds deposited into the health savings accounts accrue tax-deferred until
security officers for whom it is claiming the credit have been notified of the account owner seeks reimbursement for medical expenses or reaches
the relevant terms of the contract, and of their right to enforce the contract. Medicare eligibility.

While the statute does not specifically provide that the building owner Health insurance costs have escalated dramatically in recent years, withmust give notice of the contract to employees, it stands to reason that an some health plans implementing increases in the range of 25% to 30%. Theemployee cannot enforce an agreement if he does not know that it exists. increased cost of insurance has, in turn, contributed to a decline in theThe legislature specifically required that the contract providing the number of employers who offer insurance to their employees. Recentwages must be enforceable by employees. As the administrative agency census data indicates that approximately 15% of New York’s population istaxed with drafting the implementing regulations, it is incumbent upon the uninsured. A large portion of New York State’s uninsured population isagency to “breathe life into the guarantee” set forth in the statute. Bates v. individuals who are self-employed or who work for small employers.Toia, 45 NY2d 460, 463 (1978).
This amendment to Part 362 of 11 NYCRR requires health mainte-Finally, any concern that adding such a notice requirement to the

nance organizations and insurers participating in the Healthy New Yorkregulations would somehow result in invalidation of the regulations is
program to offer high deductible health plans, as defined by the federalentirely unfounded. It is well established that an agency “may promulgate
Medicare legislation, to qualifying small employers and individuals. Theregulations going beyond the statute itself as long as they are consistent
high deductible health plans have lower premiums than the standardwith legislative intent.” Godwin v. Perales, 88 NY2d 383, 395-6 (1996).
Healthy New York plans. The reduction in cost encourages more smallCourt review of regulations is limited to inquiring whether the regulation is
businesses and individuals to purchase health insurance coverage and“so lacking in reason for its promulgation that it is essentially arbitrary.”
should therefore result in a decrease in the number of uninsureds. InGE Capital Corp. v. State Div. of Tax Appeals, 2 NY3d 249, 254 (2004).
addition, the high deductible health plans purchased with the health sav-Here, the notice requirement could hardly be deemed arbitrary or irra-
ings accounts give New Yorkers access to another health insurance alter-tional. The legislature wanted to make sure that wages were set forth in
native that complies with federal standards. The new option also providescontract enforceable by security officers. If the security officers or their
New Yorkers with access to a tax-advantaged method of purchasing healthrepresentatives are not parties to the contract, then security officers would
insurance that was previously not available to individuals.have no way to enforce the contract unless they are first told that it exists. 

Employers generally renew existing insurance arrangements or enroll
in new insurance policies during the fall. These new policies become
effective in January of the following year. In order for these high deducti-
ble health plans to be sold with a January 1, 2007 effective date, the health
plans had to be able to market them to employers along with other new
product offerings in the fall. The prior emergency filings of this amend-Insurance Department
ment required health plans to issue high deductible health plan contracts
beginning January 1, 2007. This amendment must be filed as an emergency
measure in order to keep existing program requirements concerning high

EMERGENCY deductible health plans in place.
RULE MAKING This emergency filing is necessary to continue the requirement that

health plans provide new benefits under the program. A prior emergency
Healthy New York Program filing of this amendment added the following new benefits to the Healthy

New York program as of January 1, 2007: diagnostic screening for prostateI.D. No. INS-13-07-00003-E
cancer and a limited number of post-hospital or post-surgical home healthFiling No. 268
care and physical therapy services. The addition of the prostate cancerFiling date: March 9, 2007
screening benefit facilitates prompt and early detection of prostate cancer,Effective date: March 9, 2007
which in turn should decrease mortality and reduce treatment costs. Prior

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- to January 1, 2007, the Healthy New York program covered surgery and
cedure Act, NOTICE is hereby given of the following action: hospitalizations but did not cover subsequent home health care and physi-
Action taken: Addition of sections 362-2.7(d)-(f) and 362-2.8 to Title 11 cal therapy care. Consequently, Healthy New York enrollees experienced
NYCRR. extended hospitalizations in order to receive therapy. It is anticipated that

the addition of post-hospitalization and post-surgical home health andStatutory authority: Insurance Law, sections 201, 301, 1109, 3201,
physical therapy services will result in shorter hospital stays and lower3217, 3221, 4235, 4303, 4304, 4305 and 4326
hospital costs, which will in turn reduce costs to the State.Finding of necessity for emergency rule: Preservation of public health

and general welfare. Consequently, it is critical that this amendment be adopted as promptly
Specific reasons underlying the finding of necessity: Chapter 1 of the as possible. For the reasons stated above, this rule must be promulgated on
Laws of 1999 enacted the Healthy New York program, an initiative de- an emergency basis for the furtherance of the public health and general
signed to encourage small employers to offer health insurance to their welfare.
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Subject: Minimum standards for the form and content of policies and Text of emergency rule and any required statements and analyses may
contracts subject to the provisions of section 4326 of the Insurance Law. be obtained from: Andrew Mais, Insurance Department, 25 Beaver St.,

New York, NY 10004, (212) 480-2285, e-mail: amais@ins.state.ny.usPurpose: To create additional health insurance options for qualifying
small employers and individuals by requiring health maintenance organi- Regulatory Impact Statement
zations and participating insurers to offer high deductible health plans in 1. Statutory authority: The superintendent’s authority for the adoption
conjunction with the Health New York Program. of the third amendment to 11 NYCRR 362 is derived from sections 201,
Text of emergency rule: New subdivisions (d), (e) and (f) are added to 301, 1109, 3201, 3217, 3221, 4235, 4303, 4304, 4305 and 4326 of the
section 362-2.7 to read as follows: Insurance Law.

§  362-2.7 Healthy New York benefit adjustments. Sections 201 and 301 authorize the superintendent to prescribe regula-
(d) Beginning January 1, 2007, qualifying health insurance contracts tions interpreting the provisions of the Insurance Law, effectuate any

shall include a benefit for up to forty post-hospital or post-surgical home power granted to the superintendent under the Insurance Law, and pre-
health care visits per calendar year. scribe forms.

(e) Beginning January 1, 2007, qualifying health insurance contracts Section 1109 authorizes the superintendent to promulgate regulations
shall include a benefit for up to thirty post-hospital or post-surgical physi- in effectuating the purposes and provisions of the Insurance Law and
cal therapy visits. Article 44 of the Public Health Law with respect to the contracts between a

(f) Beginning January 1, 2007, qualifying health insurance contracts health maintenance organization (HMO) and its subscribers.
shall include a benefit for diagnostic screening for prostatic cancer consis- Section 3201 authorizes the superintendent to approve accident and
tent with the benefit set forth in section 4303(z-1) of the Insurance Law. health insurance policy forms for delivery or issuance for delivery in this

A new section 362-2.8 is added to read as follows: state.
§ 362-2.8 High deductible health plan under the Healthy New York Section 3217 authorizes the superintendent to issue regulations to es-

Program. tablish minimum standards, including standards of full and fair disclosure,
(a) For purposes of this section: for the form, content and sale of accident and health insurance policies.

(1) “High deductible health plan” shall mean a qualifying health Section 3221 sets forth the standard provisions to be included in group
insurance contract with a plan year deductible of at least $1,150 for or blanket accident and health insurance policies written by commercial
individual coverage and $2,300 for family coverage. Out-of-pocket ex- insurers.
penses, including the deductible and copayments, shall be capped at Section 4235 defines group accident and health insurance and the types
$5,250 for individual coverage and $10,500 for family coverage for the of groups to which such insurance may be issued.
plan year.

Section 4303 governs the accident and health insurance contracts writ-(2) “Family coverage” means any coverage that is not self-only. ten by non-for-profit corporations and sets forth the benefits that must be(b) Effective January 1, 2007, every health maintenance organization covered under such contracts.and insurer participating in the Healthy New York program shall offer a
Section 4304 includes requirements for individual health insurancehigh deductible health plan with a plan year deductible of $1,150 for

contracts written by not-for-profit corporations.individual coverage and $2,300 for family coverage to qualifying small
Section 4305 includes requirements for group health insurance con-employers and qualifying individuals under the Healthy New York pro-

tracts written by not-for profit corporations.gram in connection with a Health Savings Account (hereinafter “HSA”)
Section 4326 authorizes the creation of a program to provide standard-authorized by the Medicare Prescription Drug, Improvement and Modern-

ized health insurance to qualifying small employers and qualifying work-ization Act of 2003 (Pub. L. No. 108-173). The health maintenance organi-
ing uninsured individuals. Section 4326(g) authorizes the superintendentzation or insurer must provide qualifying small employers and qualifying
to modify the copayment and deductible amounts for qualifying healthindividuals that select a high deductible health plan with a separate
insurance contracts. Section 4326(g) also authorizes the superintendent todisclosure statement which prominently discloses the existence of the
establish additional standardized health insurance benefit packages to meetdeductible.
the needs of the public after January 1, 2002.(c) Health maintenance organizations and participating insurers may

2. Legislative objectives: The federal Medicare Prescription Drug,also offer additional high deductible health plans with deductibles exceed-
Improvement, and Modernization Act of 2003, Pub. L. No. 108-173, addeding the minimum amounts set forth in subdivision (a) of this section in
a new section 223 to the Internal Revenue Code. The new section autho-connection with qualifying health insurance contracts. Any such addi-
rizes those insured by a high deductible health plan, as defined in thetional options must contain the cap on out-of-pocket expenses set forth in
federal legislation, to establish a tax-deductible health savings account tosubdivision (a) of this section.
pay for certain medical expenses. Chapter 1 of the Laws of 1999 enacted(d) When necessary to meet the federal minimums for a high deductible
the Healthy New York program, an initiative designed to encourage smallhealth plan, each of the dollar amounts referred to in subdivision (a) of this
employers to offer health insurance to their employees and to encouragesection shall be adjusted by an amount which is consistent with the auto-
individual proprietors and working uninsured individuals to purchase in-matic cost-of-living adjustment as set forth in section 223(g) of the Internal
surance coverage.Revenue Code, 26 USC section 223.

3. Needs and benefits: Currently, small employer and individual par-(e) The plan year deductible shall not apply to those services described
ticipants in the Healthy New York program seeking comprehensive healthin section 4326(d)(7) and (8) of the Insurance Law, prostatic cancer
insurance coverage cannot purchase high deductible health plans and es-screenings, or routine prenatal care. Health maintenance organizations
tablish health savings accounts in accordance with federal standards.and participating insurers may also exempt from the deductible such other
These participants in the Healthy New York program are not currentlypreventive services which would not jeopardize the eligibility of the high
eligible for the tax deductions for funds deposited into health savingsdeductible health plan to be used in conjunction with an HSA.
accounts and used for qualified medical expenses. This amendment will(f) The calendar year prescription drug deductible set forth in section
create products that are compatible with health savings accounts. Health4326(e)(5) of the Insurance Law shall not be applied in addition to the
savings accounts allow users to deposit pre-tax money into an account andoverall plan year deductible for the high deductible health plan.
withdraw the money tax-free for qualified medical expenses.(g) At the time of application, the health maintenance organization or

participating insurer shall obtain a certification that the applicant or their Due in part to the rising cost of health insurance coverage, many small
employees, as appropriate, intend to establish an HSA, or if applicable, employers are currently unable to provide health insurance coverage to
HSAs. At the time of annual recertification, the qualifying employer or their employees. The high cost of insurance prevents many individual
individual shall submit a recertification confirming the status of the HSA proprietors and working individuals from purchasing their own coverage.
or HSAs. These amendments to Part 362 of 11 NYCRR will require HMOs and

(h) A small employer or individual may choose between a high deducti- participating insurers to offer high deductible health plans using the
ble health plan or a qualifying health insurance contract at the time of Healthy New York small employer and individual programs. The high
enrollment. Once enrolled, any change from one type of plan to another deductible health plans will have lower premiums than current Healthy
may occur only at the time of the annual recertification. New York benefit packages. The reduction in premium will encourage
This notice is intended to serve only as a notice of emergency adoption. more small businesses and individuals to purchase comprehensive health
This agency intends to adopt this emergency rule as a permanent rule and insurance coverage. In addition, the high deductible health plans purchased
will publish a notice of proposed rule making in the State Register at some for use with the health savings accounts will give New Yorkers access to
future date. The emergency rule will expire June 6, 2007. another health insurance alternative that complies with recently-enacted
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federal standards. This new option will also provide New Yorkers with new section 223 to the Internal Revenue Code. The new section authorizes
access to a tax-advantaged method of purchasing health insurance. those insured by a high deductible health plan, as defined in the federal

legislation, to establish tax-deductible health savings accounts to pay forIn addition, this amendment will provide for prostatic cancer screening
certain medical expenses.and a limited home health care and physical therapy benefit. The addition

10. Compliance Schedule: HMOs and participating insurers were re-of the prostate cancer screening benefit will facilitate prompt and early
quired to comply by January 1, 2007. detection of prostate cancer, which in turn should decrease mortality and

reduce treatment costs. The addition of post-hospitalization and post- Regulatory Flexibility Analysis
surgical home health and physical therapy services will result in insureds This amendment will not impose reporting, recordkeeping or other
being discharged from the hospital sooner now that they can obtain these requirements on small businesses since the provisions of this Part apply
services in an outpatient setting. Shorter hospital stays will reduce costs. only to health maintenance organizations (HMOs) and participating insur-
The addition of the new benefits will in turn reduce costs to the State, ers. The Insurance Department has reviewed the filed Reports on Examina-
because the State reimburses the health plans for certain claims. tion and Annual Statements of HMOs and participating insurers and con-

cluded that none of them comes within the definition of “small business”4. Costs: This amendment imposes no compliance costs upon state or
contained in section 102(8) of the State Administrative Procedure Act,local governments. HMOs and participating insurers will incur some mi-
because there are none that are both independently owned and that employnor costs in drafting the contract riders that will create the high deductible
fewer than 100 persons.health plans and add the new benefits. The Department has provided

This amendment will also have no adverse economic impact on localHMOs and participating insurers with model language and forms to use in
governments and does not impose reporting, recordkeeping or other com-implementing the amendment. The Health Care Reform Act allocated a
pliance requirements on local governments. The basis for this finding isfixed amount to the Healthy New York program to encourage uninsured
that this rule is directed at participating insurance companies and HMOs,businesses and individuals to purchase health insurance. This amendment
none of which is a local government. will not alter the amounts dedicated to the program. However, this amend-

ment may decrease the per head cost to the State to be distributed from the Rural Area Flexibility Analysis
overall allocation for the program for workers enrolled in Healthy New 1. Types and estimated numbers of rural areas: Health maintenance
York because the addition of the home health care and physical therapy organizations (HMOs) and participating insurers to which this regulation is
benefits will reduce hospitalization costs by allowing insureds to receive applicable do business in every county of the State, including rural areas as
services in less costly settings. In addition, the prostatic screening benefit defined under section 102(13) of the State Administrative Procedure Act.
may reduce costs to the state by resulting in some instances of cancer being Small employers and individuals in need of health insurance coverage are
detected earlier, with fewer medical costs. The amendment creates a less located in every county of the State, including rural areas as defined under
expensive option under Healthy New York, which should attract additional section 102(13) of the State Administrative Procedure Act.
people to the program and increase enrollment. The overall costs of the 2. Reporting, recordkeeping and other compliance requirements; and
program are capped at the appropriated funding amounts. professional services: Healthy New York requires HMOs and participating

insurers to report enrollment changes on a monthly basis and also requires5. Local government mandates: This amendment imposes no new
an annual request for reimbursement of eligible claims. Twice a year,mandates on any county, city, town, village, school district, fire district or
enrollment reports that discern enrollment on a county by county basis areother special district.
submitted to the Insurance Department. This revision will not add any new6. Paperwork: Healthy New York requires HMOs and participating
reporting requirements, though it will require separate identification ofinsurers to report enrollment changes on a monthly basis and also requires
enrollment in the high deductible health plan option. Nothing in thisan annual request for reimbursement of eligible claims. Twice a year,
revision distinguishes between rural and non-rural areas. No special typeenrollment reports that discern enrollment on a county-by-county basis are
of professional services will be needed in a rural area to comply with thissubmitted to the Insurance Department. This amendment will not impose
requirement.any new reporting requirements, though it will require separate identifica-

3. Costs: HMOs and participating insurers may incur some modesttion of enrollment in the high deductible health plan option.
costs in drafting the contract riders that will create the high deductible7. Duplication: There are no known federal or other states’ require-
plans and include the additional benefits. There are no costs to localments that duplicate, overlap, or conflict with this regulation.
governments. This amendment has no impact unique to rural areas.8. Alternatives: The adoption of this amendment will require high

4. Minimizing adverse impact: Because the same requirements apply todeductible health plans to be issued under the Healthy New York program
both rural and non-rural entities, the amendment will have the same impactfor qualifying individuals and small employers. One alternative would be
on all affected entities.to not offer the high deductible health plan option. The Department has

5. Rural area participation: None.determined that this is not an attractive alternative, because without a high
Job Impact Statementdeductible health plan, these small businesses, individuals, and sole propri-
This amendment will not adversely affect jobs or employment opportuni-etors could not open health savings accounts. The Department also consid-
ties in New York State. This amendment is intended to improve access toered alternative levels of deductibles. However, deductible amounts lower
comprehensive health insurance for small employers and working individ-than those chosen would either not qualify for use with health savings
uals. This amendment provides qualifying small employers and individu-accounts, or would require revision soon after implementation due to
als with the ability to obtain a federal tax deduction through the purchasedeductible limit adjustments each year for use with health savings ac-
of a high deductible health plan. It also reduces the cost of Healthy Newcounts. Another alternative considered by the Department was to require
York health insurance by adding a deductible and benefits that will reduceonly one set of deductible amounts, rather than to allow additional
costs to the program, which will in turn improve access to health insuranceamounts. After discussions with industry representatives, the flexibility to
by lowering health insurance premiums.  offer additional deductible amounts in qualifying health insurance con-

tracts appeared to better serve the intended enrollees, and allowed the
EMERGENCYhealth plans to be creative in their product offerings. This amendment also

adds prostatic cancer screening and a limited post-hospital and post-surgi- RULE MAKING
cal physical therapy and home health care benefit to the Healthy New York

Rules Governing Individual and Group Accident and Health In-program. Currently, the program does not cover these benefits. The De-
surance Reservespartment has received extensive comments and suggestions from the

health insurance industry in preparing these regulations. The Department I.D. No. INS-13-07-00006-E
has met several times with representatives from groups that represent the Filing No. 273
health maintenance organization and not-for-profit health insurance indus- Filing date: March 13, 2007
try and has held numerous phone conferences. Some of these conversa- Effective date: March 13, 2007
tions have been with experts in high deductible health plans and health

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-savings accounts. These industry representatives have provided the De-
cedure Act, NOTICE is hereby given of the following action:partment with comments and suggestions on the drafting of this regulation,

including technical advice and cost analysis of the deductibles and bene- Action taken: Repeal of Part 94 and addition of new Part 94 (Regulation
fits. 56) to Title 11 NYCRR.

9. Federal standards: The federal Medicare Prescription Drug, Im- Statutory authority: Insurance Law, sections 201, 301, 1303, 1304,
provement, and Modernization Act of 2003, Pub. L. No. 108-173, added a 1305, 1308, 4117, 4217, 4310 and 4517
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Finding of necessity for emergency rule: Preservation of general wel- Section 94.2 is the applicability section. This section applies to both
fare. individual policies and group certificates. The regulation applies to all

insurers, fraternal benefit societies, and accredited reinsurers doing busi-Specific reasons underlying the finding of necessity: Regulation No. 56
ness in the State of New York. It applies to all statutory financial state-was originally effective August 18, 1971 in its present form and has not
ments filed after its effective date.been substantively amended since that time. In the intervening 31 years,

Section 94.3 is the definitions section.the National Association of Insurance Commissioners has adopted new
Section 94.4 sets forth the general requirements and minimum stan-reserving tables for individual and group disability income insurance poli-

dards for claim reserves, including claim expense reserves and the testingcies, popularly referred to as the Commissioners’ Disability Tables
of prior year reserves for adequacy and reasonableness using claim runoff(“CDT”). The current CDT was adopted in 1986 and is used widely across
schedules and residual unpaid liability.the country as the standard for holding reserves for individual and group

Section 94.5 sets forth the general requirements and minimum stan-disability insurance policies. It reflects both modern morbidity and claims
dards for unearned premium reserves.experience and the judgement of actuaries and regulators who are knowl-

Section 94.6 sets forth the general requirements and minimum stan-edgeable about the current state of the disability insurance market.
dards for contract reserves. However, New York authorized insurers are required to use the 1964

Section 94.7 concerns increases to, or credits against reserves carried,CDT because it was required by Regulation No. 56 (see, e.g., 11 NYCRR
arising from reinsurance agreements.Part 94.1(a)(4)(iii)(A)). Also, Regulation No. 56 did not apply to group

Section 94.8 prescribes the methodology of adequately calculating theinsurance, providing little or no guidance to New York insurers that write
reserves for waiver of premium benefit on accident and health policies.this important form of protection. The effect of the application of this

Section 94.9 provides that a company shall maintain adequate reservesoutdated regulation is that New York authorized insurers are required to
for all individual and group accident and health insurance policies thathold reserves far in excess of the national standard for disability insurance
reflect a sound value being placed on its liabilities under those policies.active lives reserves, but below the prevailing standard for claims reserves.

Section 94.10 provides the specific standards for morbidity, interestMost New York authorized insurers hold reserves in excess of the amount
and mortality.needed to pay claims due to the required use of the outdated tables. For

Section 94.11 allows for a four-year period for grading into the higherthese insurers, the adoption of the more recent tables will significantly
reserves beginning with year-end 2003 for insurers for which higherreduce the cost of doing business and allow them to compete more effec-
reserves are required because of this Part.tively with insurers that are not subject to New York standards and to pass

Section 94.12 establishes the severability provision of the regulation.the cost savings on to consumers. For some insurers, this regulation may
This notice is intended to serve only as a notice of emergency adoption.require an increase in reserves especially for coverages such as group
This agency intends to adopt this emergency rule as a permanent rule andhealth insurance for which there had been no standards previously. The
will publish a notice of proposed rule making in the State Register at someadoption of these standards will help to ensure that such insurers remain
future date. The emergency rule will expire June 10, 2007.financially capable of paying claims as they come due.
Text of emergency rule and any required statements and analyses mayNew York authorized insurers must file quarterly financial statements
be obtained from: Andrew Mais, Insurance Department, 25 Beaver St.,based upon minimum reserve standards in effect on December 31 of the
New York, NY 10004, (212) 480-5257, e-mail: amais@ins.state.ny.uspreceding year. The filing date for the March 31, 2007 quarterly statement

is May 15, 2007. The insurers must be given advance notice of the applica- Regulatory Impact Statement
ble standards in order to file their reports in an accurate and timely manner. 1. Statutory authority:

The superintendent’s authority for the adoption of Regulation No. 56The regulation was previously promulgated as an emergency measure
(11 NYCRR 94) is derived from sections 201, 301, 1303, 1304, 1305,on 18 occasions effective December 31, 2002, March 24, 2003, June 17,
1308, 4117, 4217, 4310 and 4517 of the Insurance Law.2003, September 8, 2003, December 2, 2003, February 26, 2004, May 19,

These sections establish the superintendent’s authority to promulgate2004, August 11, 2004, November 4, 2004, January 26, 2005, April 21,
regulations governing reserve requirements for insurers. Sections 201 and2005, July 15, 2005, October 12, 2005, January 6, 2006, April 5, 2006,
301 of the Insurance Law authorize the superintendent to prescribe regula-June 29, 2006, September 21, 2006, and December 14, 2006 . The original
tions accomplishing, among other concerns, interpretation of the provi-Pre-Proposal for Regulation 56 was sent to GORR on January 28, 2003.
sions of the Insurance Law, as well as effectuating any power given to himMinor changes were made to the text in the March 24, 2003 and June 17,
under the provisions of the Insurance Law to prescribe forms or otherwise2003 emergency regulations. Subsequently, the National Association of
to make regulations.Insurance Commissioners (“NAIC”) Accident & Health Working Group

Section 1303 covers loss or claim reserves for insurers.of the Life & Health Actuarial Task Force adopted changes to the NAIC’s
Section 1304 of the Insurance Law enables the superintendent to re-Health Insurance Reserves Model Regulation. These changes include sec-

quire any additional reserves as necessary on account of life insurers’tions discussing: disability income claim reserves, unearned premium
policies, certificates and contracts.reserves for Single Premium Credit disability income business, lapse and

Section 1305 covers unearned premium reserves for insurers.mortality rates for contract reserves for long term care insurance, as well as
changes to the effective dates associated with these changes. Changes to Section 1308 of the Insurance Law describes when reinsurance is
the NAIC’s Health Insurance Reserves Model Regulation were incorpo- permitted and the effect that reinsurance will have on reserves.
rated into the February 26, 2004 emergency regulation. In the July 15, Section 4117 covers loss reserves for Property and Casualty (P&C)
2005 version, the regulation was made applicable to Health and Property insurers.
and Casualty insurers as well as life insurers. Section 4217(d) provides that reserves for all individual and group

accident and health policies shall reflect a sound value placed on theThe Revised Proposal was approved by GORR on October 2, 2006 and
liabilities of such policies and permits the superintendent to issue, bya Notice of Proposed Rulemaking will be published in the State Register in
regulation, guidelines for the application of reserve valuation provisionsthe near future. In order to enable New York authorized insurers to file the
for these types of policies.March 31, 2007 quarterly financial statement based upon minimum re-

Section 4310 covers investments, financial conditions, and reserves forserve standards in effect on December 31, 2006, the regulation must be
non-profit health plans.continued on an emergency basis.

For fraternal benefit societies, section 4517(d) provides that reservesFor all of the reasons stated above, an emergency adoption of this new
for all individual accident and health certificates shall reflect a sound valueRegulation No. 56 is necessary for the general welfare.
placed on the liabilities of such certificates and permits the superintendentSubject: Rules governing individual and group accident and health insur- to issue, by regulation, standards for minimum reserve requirements onance reserves. these types of certificates. Additionally, section 4517(f) provides that

Purpose: To prescribe rules and regulations for valuation of minimum reserves for unearned premiums and disabled lives be held in accordance
individual and group accident and health insurance reserves including with standards prescribed by the superintendent for certificates or other
standards for valuing certain accident and health benefits in life insurance obligations which provide for benefits in case of death or disability result-
policies and annuity contracts. ing solely from accident, or temporary disability resulting from sickness,

or hospital expense or surgical and medical expense benefits.Substance of emergency rule: Section 94.1 lists the main purposes of the
2. Legislative objectives:regulation including implementation of sections 1303, 4117, 4217(d),

4517(d) and 4517(f) of the Insurance Law and prescribing rules for valuing One major area of focus of the Insurance Law is solvency of insurers
certain accident and health benefits in the life insurance policies. doing business in New York. One way the Insurance Law seeks to ensure
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solvency is through requiring all insurers licensed to do business in New allows insurers subject to the regulation ample time to achieve full compli-
York State to hold reserve funds necessary in relation to the obligations ance.
made to policyholders. Regulatory Flexibility Analysis

3. Needs and benefits: 1. Small Businesses:
The regulation is necessary to help ensure the solvency of insurers The Insurance Department finds that this rule will not impose any

doing business in New York. The Insurance Law does not specify mortal- adverse economic impact on small businesses and will not impose any
ity, morbidity, and interest standards used to value individual and group reporting, recordkeeping or other compliance requirements on small busi-
accident and health insurance policies and relies on the superintendent to nesses. The basis for this finding is that this rule is directed at all insurance
specify the method. Without this regulation, there would be no standard companies licensed to do business in New York State, none of which fall
method for valuing such products and, in fact, the current regulation, within the definition of small business as found in Section 102(8) of the
absent the proposed rule, provides no guidance related to certain coverages State Administrative Procedure Act. The Insurance Department has re-
such as group accident and health policies. This could result in inadequate viewed filed Reports on Examination and Annual Statements of authorized
reserves for some insurers, which would jeopardize the security of policy- insurers and believes that none of them fall within the definition of small
holder funds. business, because there are none which are both independently owned and

Additionally, the current regulation, absent the proposed rule, requires have under one hundred employees.
higher reserves than necessary for certain individual accident and health 2. Local Governments:
insurance policies. This proposed rule, by lowering such reserves for The regulation does not impose any impacts, including any adverse
individual policies, will result in a lower cost of doing business in New impacts, or reporting, recordkeeping, or other compliance requirements on
York. any local governments. 

4. Costs: Rural Area Flexibility Analysis
Costs to most insurers licensed to do business in New York State will 1. Types and estimated number of rural areas:

be minimal, including the cost to develop computer programs which calcu- Insurance companies covered by the regulation do business in every
late reserves for accident and health insurance due to several changes in the county in this state, including rural areas as defined under SAPA 102(10).
underlying reserve methodology and new morbidity tables. Companies 2. Reporting, recordkeeping and other compliance requirements; and
that are domiciled in New York and are not licensed to do business in other professional services:
states will be impacted the most by this adoption. Most insurers that are The regulation establishes reserve requirements for individual and
domiciled in New York and licensed to do business in other states already group accident and health policies and establishes standards for valuing
have in place identical or similar procedures for reserve requirements and certain accident and health benefits in life insurance policies and annuity
morbidity tables due to adoption by many states of the Health Insurance contracts.
Reserves Model Regulation of the National Association of Insurance Com- 3. Costs:
missioners (NAIC). The adoption of this regulation by New York State Costs to most insurers licensed to do business in New York State will
improves reserve uniformity throughout the insurance industry. Therefore, be minimal, including the cost to develop computer programs which calcu-
minimal additional costs will be incurred in most cases. For some insurers late reserves for accident and health insurance due to several changes in the
doing business only in New York or in other states that have not adopted underlying reserve methodology and new morbidity tables. Companies
the NAIC model regulation, the adoption for the first time of standards for that are domiciled in New York and are not licensed to do business in other
certain coverages such as group health insurance may require an increase states will be impacted the most by this adoption. Most insurers that are
in reserves and would therefore increase the insurer’s cost of capital. In domiciled in New York and licensed to do business in other states already
addition, an insurer that needs to modify its current systems could produce have in place identical or similar procedures for reserve requirements and
modifications internally or purchase software from a consultant, who morbidity tables due to adoption by many states of the Health Insurance
would typically charge $5,000 to $10,000. Once the program has been Reserves Model Regulation of the National Association of Insurance Com-
developed, no additional systems costs should be incurred due to those missioners (NAIC). The adoption of this regulation by New York State
requirements. improves reserve uniformity throughout the insurance industry. Therefore,

Costs to the Insurance Department will be minimal. There are no costs minimal additional costs will be incurred in most cases. For some insurers
to other government agencies or local governments. doing business only in New York or in other states that have not adopted

5. Local government mandates: the NAIC model regulation, the adoption for the first time of standards for
The regulation imposes no new programs, services, duties or responsi- certain coverages such as group health insurance may require an increase

bilities on any county, city, town, village, school district, fire district or in reserves and would therefore increase the insurer’s cost of capital. In
other special district. addition, an insurer that needs to modify its current systems could produce

6. Paperwork: modifications internally or purchase software from a consultant, who
The regulation imposes no new reporting requirements. would typically charge $5,000 to $10,000. Once the program has been
7. Duplication: developed, no additional systems costs should be incurred due to those
The regulation does not duplicate any existing law or regulation. requirements.
8. Alternatives: 4. Minimizing adverse impact:
The Department considered allowing an additional grade-in period, The regulation does not impose any adverse impact on rural areas.

beyond the grade-in period currently cited in the emergency rule, for health 5. Rural area participation:
and property and casualty insurers. The Department has decided against The regulation was drafted after consultation with member companies
allowing an additional grade-in period since during an outreach effort to of the Life Insurance Council of New York (LICONY). A copy of the draft
the property and health industries, only one insurer notified the Depart- was distributed to LICONY in November, 2002. Additional changes were
ment that a material reserve increase would result. That insurer was noti- made to the text of the regulation based on changes made to the NAIC’s
fied of the proposed change to the rule during 2004 and has had ample time Health Insurance Reserves Model Regulation in December 2003 and a
to prepare for the reserve change. Additionally, it is important that all revised draft of the regulation was distributed to LICONY in January 2004.
insurers hold the correct amount of reserves as soon as possible and The draft was sent to American Insurance Association (AIA), Property
therefore be held to the same grade-in period. Casualty Insurers Association of America (PCI) and National Association

The only other significant alternative to be considered was to keep the of Mutual Insurance Companies (NAMIC) for property and casualty insur-
current version of Regulation No. 56, without adopting this proposed rule, ers and to selected health insurers during late 2004 and early 2005. In
which would result in different reserve requirements for those insurers addition, a discussion of the proposed rule making was included in the
licensed in New York. Insurance Department’s regulatory agenda which was published in the

January 3, 2007 issue of the State Register.9. Federal standards:
There are no federal standards in the subject area. Job Impact Statement
10. Compliance schedule: Nature of impact:
Beginning with year-end 2003, where the requirements of this regula- The Insurance Department finds that this rule will have little or no

tion produce reserves higher than those calculated at year-end 2002, the impact on jobs and employment opportunities. This regulation sets stan-
insurer may linearly interpolate, over a four year period, between the dards for setting reserves for insurers. Most insurers will be able to reduce
higher reserves and those calculated based on the year-end 2002 standards. reserves and a few may need to increase reserves but this is unlikely to
Insurers must be in full compliance with this Part by year-end 2006. This impact jobs and employment opportunities.
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Categories and numbers affected: mental medical assistance reimbursement for a specific program or spe-
cific programs under its auspice which agrees to provide the servicesNo categories of jobs or number of jobs will be affected.
required of a Level I Comprehensive Outpatient Program as set forth inRegions of adverse impact:
this Part.This rule applies to all insurers licensed to do business in New York

State. There would be no region in New York which would experience an (b) Level II Comprehensive Outpatient Program means a provider of
adverse impact on jobs and employment opportunities. services, other than a Level I Comprehensive Outpatient Program, which

Minimizing adverse impact: has been licensed to operate a mental health clinic, day treatment or
continuing day treatment program in accordance with Part 587 of thisNo measures would need to be taken by the Department to minimize
Title, which is not also licensed under Article 28 of the Public Health Law,adverse impacts.
and which agrees to provide the services required of a Level II Compre-Self-employment opportunities:
hensive Outpatient Program as set forth in this Part.This rule would not have a measurable impact on self-employment

opportunities. (c) Grant means the funds received by the provider pursuant to section
41.18, 41.23 or 41.47 of the mental hygiene law including State aid and
any mandatory local contribution provided by a local government or a
voluntary agency.

[c] (d) Provider, for the purpose of this Part, means the specific location
of the licensed mental health outpatient program which received the
mental health grant utilized in the initial calculation of the supplementalOffice of Mental Health
rate under the medical assistance program.

[d] (e) Eligible deficit means those funds received by the provider as a
grant which are used as the basis for the supplemental Medicaid rate

EMERGENCY calculation in subdivision 592.8(c). The original grants may have been
adjusted in accordance with this Part, where necessary.RULE MAKING

[e] (f) Comprehensive outpatient program allocation means the maxi-
Comprehensive Outpatient Programs mum amount of comprehensive outpatient program reimbursement that a

provider is allowed to retain in each local fiscal year.I.D. No. OMH-13-07-00004-E
3. The heading, and subdivision (a), of Section 592.5 of Title 14Filing No. 269

NYCRR are amended to read as follows:Filing date: March 9, 2007
§ 592.5 Designation as a Level I comprehensive outpatient program.Effective date: March 9, 2007
(a) A Level I comprehensive outpatient program shall be designated by

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- the local government unit in accordance with the criteria provided in
cedure Act, NOTICE is hereby given of the following action: section 592.7 of this Part. In order to receive supplemental medical assis-
Action taken: Amendment of Parts 588 and 592 of Title 14 NYCRR. tance reimbursement, a program shall:
Statutory authority: Mental Hygiene Law, sections 709(b) and 31.04(a); (1) be determined by the commissioner or his or her designee to be in
and Social Services Law, sections 364(3) and 364-a substantial compliance with all applicable regulations of the Commis-

sioner of Mental Health;Finding of necessity for emergency rule: Preservation of public health,
public safety and general welfare. (2) have received a current operating certificate that is of at least a

total of six months in duration; andSpecific reasons underlying the finding of necessity: These amend-
(3) be a current enrollee in good standing in the medical assistancements provide authority to simplify and make equitable Comprehensive

program.Outpatient Program (COPS) funding and non-COPS funding as authorized
4. Subdivision (a) of Section 592.6 of Title 14 NYCRR is amended toby the 2006-2007 enacted budget. Failure to initiate this program immedi-

read as follows:ately would result in recipients losing access to services necessary to their
health, safety and the general welfare. (a) The local government unit shall designate and enter into written

agreements with appropriate providers of services as Level I comprehen-Subject: Comprehensive outpatient programs.
sive outpatient programs. Such agreements shall, at a minimum reflect thePurpose: To equalize Comprehensive Outpatient Program (COPS) and
requirements established in sections 592.6 and 592.7 of this Part;non-COPS funding.

5. The heading, subdivision (a), and paragraph (a) (2) of Section 592.7Text of emergency rule: 1. Subdivision (g) of Section 588.13 of Title 14
of Title 14 NYCRR are amended to read as follows:NYCRR is amended to read as follows:

§ 592.7 Level I comprehensive outpatient program –  criteria for desig-(g) Clinic, continuing day treatment, and/or day treatment programs for
nation and responsibilitieswhich an operating certificate has been issued and which are not desig-

(a) In order to be designated as a Level I comprehensive outpatientnated as Level I comprehensive outpatient programs pursuant to Part 592
program, a provider of services:of this Title may qualify to become Level II comprehensive outpatient

(2) shall have been designated as a Level I comprehensive outpatientprograms under such Part, and shall comply with the applicable provi-
program pursuant to subdivision 592.8(j) of this Part and shall:sions of such Part. [ , may be eligible to receive supplemental medical

6. Subdivisions (a), (c) (d), (h), (i), and (k) of Section 592.8 of Title 14assistance reimbursement for services rendered. In order to receive supple-
NYCRR are amended to read as follows:mental medical assistance reimbursement, a program shall:

(a) In addition to the medical assistance reimbursement rates available(1) agree to provide initial assessment services to all patients referred
pursuant to Part[s 579 and] 588 of this Title, providers with at least onefrom inpatient or emergency settings within five business days of referral
Level I comprehensive outpatient program are eligible to receive supple-from such setting;
mental medical assistance reimbursement in accordance with the rules of(2) directly provide or arrange for the provision of case management,
this Part.home visiting services and other clinically necessary mental health ser-

(c) The supplemental rate, for providers with at least one Level Ivices to maintain patients in programs and minimize patients’ absence
comprehensive outpatient program, shall be calculated as follows:from treatment;

(1) For outpatient mental health programs which are designated(3) be determined to be in substantial compliance with all applicable
Level I providers pursuant to this Part, grants received for the local fiscalregulations of the Commissioner of Mental Health;
year ended in 2001 for upstate and Long Island based providers, and for the(4) have received a current operating certificate that is of at least a
local fiscal year ended in 2001 for New York City based providers, shall betotal of six months duration; and
added, if applicable, to the annualized eligible deficit approved in the(5) be a current enrollee in good standing in the medical assistance
calculation of the previous supplemental rate.program.]

(2) The sum of grants received by the provider, as recalculated under2. Section 592.4 of Title 14 NYCRR is amended to read as follows:
paragraph (1) of this subdivision, shall be divided by the projected number§ 592.4 Definitions
of annual visits to the provider’s designated programs. The projected(a) Level 1 Comprehensive Outpatient Program means a provider of
number of annual visits shall be calculated as follows:services which has been licensed to operate an outpatient mental health

program in accordance with Part 587 of Title 14 and has been annually (i) The combined total of outpatient mental health program visits
designated by a local governmental unit to be eligible to receive supple- reimbursed by medical assistance for each provider shall be calculated by
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using the average number of visits provided in the most recent three fiscal eligible or previously designated Level I program and discontinued all
years multiplied by 90.9 percent. These visits shall include all visits reim- grants to that program, visits reimbursed under the medical assistance
bursed by Medicaid, including visits partially reimbursed by Medicare. program to that program may be added to the visits of one or more other
Providers, who in the three most recent fiscal years earned less than the full outpatient programs of the same outpatient category in the same county to
Medicaid supplemental rate on visits partially reimbursed by Medicare, be included in the supplemental rate adjustments pursuant to subdivisions
shall have the projected number of annual visits adjusted to reflect the (e) - (g) of this section subject to the following:
lower supplemental revenue earned on Medicare/Medicaid dually eligible (1) the local governmental unit must recommend such consideration
visits. The calculation of the Medicare/Medicaid adjusted visits shall be to the commissioner prior to June 1, 1991 for the initial year and the
based on the percentage of Medicaid supplemental payments earned on commencement of the local fiscal year in all succeeding years;
Medicare/Medicaid dually eligible visits provided during the three most (2) the recommendation must specify the volume of visits to be
recent fiscal years and the number of dually eligible visits provided in the allowed to each alternative provider;
three most recent fiscal years. The Medicare/Medicaid adjusted visits are (3) each alternative provider must be licensed in the same program
calculated by multiplying the projected annual volume of dually eligible category as the eligible provider;
visits by the average percentage of Medicaid supplemental revenue earned

(4) each alternative provider must be eligible to be designated prioron these visits during the three most recent fiscal years.
to the local government unit’s recommendation under this subdivision;

(ii) Rates calculated pursuant to subparagraph (i) of this paragraph
(5) the local governmental unit recommendation may be less than,are subject to appeal by the local governmental unit, or by the provider

but may not exceed, the volume of visits reimbursed, in the base year underwith the approval of the local governmental unit. Appeals pursuant to this
the medical assistance program, to the provider not designated as a Level I paragraph shall be made within one year after receipt of initial notification
comprehensive outpatient program;of the most recent supplemental reimbursement rate calculation. However,

(6) the allowance of additional visit volume approved by the com-under no circumstances may the recalculated rate be higher than the rate
missioner under this subdivision may be less than the volume recom-cap set forth in paragraph (3) of this subdivision.
mended by the local governmental unit where the calculated supplemental(3) The supplemental rate for a provider operating [an] a licensed
rate of payment for the alternative provider is greater than that for theoutpatient mental health program shall be the lesser of the rate calculated
provider not designated. In no instance will the supplemental revenue to allin paragraph (2) of this subdivision or a rate cap as established by the
designated providers in the county exceed the estimated supplementalCommissioner of Mental Health and approved by the Director of the
revenue to all eligible providers in the county; andDivision of the Budget[, provided, however, the supplemental rate of an

(7) if a program ceases to provide services in all program locations itArticle 31 provider which operates a comprehensive outpatient program
shall not be eligible for designation as a Level I comprehensive outpatientshall not be less than an amount that, when added to the base fee, yields an
program or for any additional local assistance grants for the period of atamount that is less than the total of the corresponding fee and supplemental
least one local fiscal year following the year during which the programreimbursement for any provider which is not eligible to be designated as
ceased to provide services.comprehensive outpatient program].

(j) When a [designated] comprehensive outpatient program has ceased(d) In order to recoup supplemental payments for those visits in excess
or will cease to provide services and the local governmental unit deter-of 110% of the number of visits used to calculate the supplemental rate for
mines that no existing, [designated] comprehensive outpatient program ofa Level I provider, the Office of Mental Health may adjust the supplemen-
the same outpatient category within the same county is capable of provid-tal rates for the period in which the excess visits occurred. Such adjust-
ing services to the clients of the program ceasing operation, the localments shall be made no more frequently than quarterly during the year.
governmental unit, with the approval of the commissioner, may designate(h) The Office of Mental Health may amend the supplemental rate and/
any not-for-profit or municipally operated agency operating an outpatientor the comprehensive outpatient program allocation to account for pro-
mental health program of the same category as a comprehensive outpatientgram changes required by the Office of Mental Health, local governmental
program. When no agency operating an outpatient program in the sameunit, or other administrative agency, or approved by the commissioner
category is available, the local governmental unit may, with the approvalpursuant to Part 551 of this Title.
of the commissioner, designate an agency already designated in another(1) When a Level I provider receives reimbursement under this part outpatient program category which has not previously been licensed in thewhich is less than its comprehensive outpatient program allocation in a category of the closing program. The designation of such program shall notlocal fiscal year (beginning with Calendar Year 2001 for upstate or Long be effective until the designated program commences operation within theIsland based providers or Local Fiscal Year 2000-01 for New York City designating county. Supplemental rates or supplemental rate adjustmentsbased providers), the local governmental unit may, subject to the approval for successor programs designated pursuant to this subdivision shall beof the Commissioner of Mental Health and the Director of the Division of calculated as follows:Budget, allocate any amount of the providers comprehensive outpatient

(1) Supplemental rates shall be based upon the lesser of the succes-program reimbursement which is less than its comprehensive outpatient
sor program’s budgeted eligible grant amount recommended by the localprogram allocation to [one or more designated comprehensive outpatient
governmental unit and approved by the Office of Mental Health pursuantprogram allocation to] one or more designated Level I comprehensive
to Part 551 of this Title, or the supplemental revenue and Medicaid visitoutpatient programs within the same county beginning in the following
volume used to establish the supplemental rate for the closing provider forfiscal year. In making such adjusted allocations, the local governmental
the year of closure.unit shall consider the extent to which a provider receiving an additional

(2) The rate established in paragraph (1) of this subdivision shall beallocation is in compliance with the program requirements set forth in
approved on an interim basis until receipt of a consolidated fiscal reportSection 592.7 of this Part. This adjusted allocation process shall be accom-
including one complete local fiscal year of operation as a comprehensiveplished through the revision of each affected providers comprehensive
outpatient program, after which the Office of Mental Health shall recalcu-outpatient program allocations for the previous fiscal year. In no case shall
late the final supplemental rate or supplemental rate adjustments subject tosuch adjusted allocation be less than the amount of comprehensive outpa-
the limitations in paragraph (1) of this subdivision.tient program reimbursement received by a provider consistent with its

(3) Such rates shall not be otherwise limited by the provisions ofapplicable comprehensive outpatient program allocation received in either
paragraphs (i)(3) and (4) of this section. the 2000 local fiscal year or the local fiscal year before the year in which

such reimbursement is received, which ever amount is less. (k) Each general hospital, as defined by Article 28 of the Public Health
Law, which is operated by the New York City Health and Hospitals(2) When a provider closes down one or more program location, but
Corporation, which received a grant pursuant to Section 41.47 of thecontinues to operate the other locations of the designated program, the
Mental Hygiene Law for the local fiscal year ending in 1989 shall besupplemental revenue to the designated program shall be reduced propor-
designated as a Level I comprehensive outpatient program for all outpa-tionately by the number of Medicaid visits associated with the closed
tient programs licensed pursuant to Part[s 585 and] 587 of this Title. Forlocation(s). The State share of the reduced Medicaid supplemental revenue
purposes of calculating supplemental Medicaid rates pursuant to this Part,may be allocated to the county in the form of additional local assistance
all such programs in the New York City Health and Hospitals Corporationgrants, or the visits previously reimbursed to the closed program loca-
are combined for a uniform supplemental Medical Assistance programtion(s) may be added to the visits of one or more other designated outpa-
rate.tient programs of the same outpatient category in the same county.

(i) When a designated Level I program has ceased or will cease to 7. Subdivisions (c) and (d) of Section 592.9 of Title 14 NYCRR are
provide services or the local governmental unit has not designated an amended to read as follows: 
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(c) A program which the Commissioner determines has failed to sub- tion, Office of Mental Health, 44 Holland Ave., Albany, NY 12229, (518)
stantially comply with the requirements of this section or any other re- 474-1331, e-mail: dodell@omh.state.ny.us
quirements established by the local governmental unit shall be referred to Consolidated Regulatory Impact Statement
the local governmental unit with a recommendation that it not be desig- 1. Statutory Authority: Subdivision (b) of Section 7.09 of the Mental
nated as a Level I comprehensive outpatient program for the subsequent Hygiene Law grants the Commissioner of the Office of Mental Health the
local fiscal year. authority and responsibility to adopt regulations that are necessary and

(1) The local governmental unit may designate such provider of proper to implement matters under his or her jurisdiction.
services as a Level I comprehensive outpatient program for the following Subdivision (a) of Section 31.04 of the Mental Hygiene Law empowers
local fiscal year, but shall notify the Commissioner of such designation and the Commissioner to issue regulations setting standards for licensed pro-
the reason(s) therefore. grams for the provision of services for persons with mental illness.

(2) The Commissioner shall review such program prior to the end of Subdivision (a) of Section 43.02 of the Mental Hygiene Law grants the
the following local fiscal year. If the program is found to have continued to Commissioner the power to set rates for facilities licensed under Article 31
have failed to substantially comply with the requirements of this Part, or of the Mental Hygiene Law.
any other requirements established by the local governmental unit, the Sections 364(3) and 364-a of the Social Services Law give the Office of
Commissioner shall instruct the local governmental unit that such provider Mental Health responsibility for establishing and maintaining standards
of services shall not be designated as a Level I comprehensive outpatient for care and services eligible for Medicaid reimbursement in facilities
provider for the next local fiscal year. under its jurisdiction, in accordance with cooperative arrangements with

(3) A determination that a provider of services shall not be desig- the Department of Health.
nated as a Level I comprehensive outpatient program does not affect the Chapter 54 of the Laws of 2006 provides funding appropriations in
status of such provider of services as a licensed provider of outpatient. support of programs not formerly designated as Comprehensive Outpatient

(d) A provider of services that has been discontinued as a Level I Programs.  (Section 1, State Agencies, Office of Mental Health, line 44,
comprehensive outpatient program pursuant to Paragraph (c)(2) of this page 277.)
section, may be designated by the local governmental unit as a Level I 2. Legislative Objectives: Articles 7 and 31 of the Mental Hygiene Law
comprehensive outpatient program in the local fiscal year subsequent to reflect the Commissioner’s authority to establish regulations regarding
the local fiscal year for which such designation was discontinued, provid- mental health programs. Article 43 of the Mental Hygiene Law gives the
ing that the local governmental unit shall provide assurances to the Com- Commissioner authority to set certain rates. Under Section 364(3) and 364-
missioner that such program has taken such steps as are necessary to a of the Social Services Law, OMH is granted responsibility for standards
substantially comply with the requirements of this Part and all other of care for certain Medicaid funded programs under its jurisdiction.
requirements established by the local governmental unit. 3. Needs and Benefits: The intent and impact of this regulatory change

8. A new Section 592.10 is added to Title 14 NYCRR to read as is to simplify and make more equitable the Medicaid reimbursement which
follows: outpatient mental health providers receive. Every provider, and the clients

§ 592.10 Level II Comprehensive Outpatient Program they serve, will either be unaffected by or will benefit from these amend-
(a) A clinic, continuing day treatment, and/or day treatment provider, ments.

other than a provider licensed under Article 28 of the Public Health Law, Generally, outpatient Medicaid rates are separated into two compo-
that has not been designated as a Level I Comprehensive Outpatient nents: a base fee and either a COPs supplement or a Non-COPs supple-
Program pursuant to this Section shall be eligible to be a Level II Compre- ment. COPs providers generally receive a higher base rate than Non-COPs
hensive Outpatient Program, and shall be eligible to receive supplemental providers. Some providers received neither a COPs nor a Non-COPs
medical assistance reimbursement for services rendered. In order to be a component. 
Level II Comprehensive Outpatient Program and receive supplemental COPs providers are required to meet both higher standards than Non-
medical assistance reimbursement, a program shall: COPs providers. They also must have received State deficit financing

(1) agree to provide initial assessment services to all patients re- when the program was established in 1993. Many Non-COPs providers
ferred from inpatient or emergency settings within five business days of currently meet many of the standards applicable to COPs providers, but
referral from such setting; still cannot qualify for COPs reimbursement. These amendments attempt

(2) directly provide or arrange for the provision of case manage- to mitigate this by combining all of the above providers into COPs, level-
ment, home visiting services and other clinically necessary mental health ing up the base fees they receive, and allowing providers previously
services to maintain patients in programs and minimize patients’ absence categorized as Non-COPs to bill for COPs-only visits on behalf of man-
from treatment; aged care recipients. Providers who were neither COPs nor Non-COPs will

(3) be determined to be in substantial compliance with all applicable now be included as well.
regulations of the Commissioner of Mental Health; In order to accomplish this, two levels, of COPs have been established

(4) have received a current operating certificate that is of at least a by this rulemaking. The first level, Level I, contains the current nine
total of six months duration; and special programmatic standards and deficit funding requirement of COPs.

(5) be a current enrollee in good standing in the medical assistance The second level, Level II, contains the four special programmatic stan-
program. dards for Non-COPs. Both tiers will receive the same base fees and operate

under the same set of billing rules.(6) In order to recoup supplemental payments for those visits in
excess of the number of visits used to calculate the supplemental rate under 4. Costs: (a) Costs to private regulated parties: There will be no man-
this section, the Office of Mental Health may adjust the supplemental rates dated unreimbursed costs to the regulated parties.
for the period in which the excess visits occurred. Such adjustments shall (b) Costs to state and local government: The annual state cost for the
be made no more frequently than quarterly during the year. program is estimated to be $2,122,500.00. These additional funds are

9. A new Section 592.11 is added to Title 14 NYCRR to read as included in an appropriation for the State share of Medicaid. There is no
follows: local Medicaid share or other costs for this program.

§ 592.11 Comparability of fees (c) The cost projection was calculated by adding the $2,000,000 availa-
The sum of the base fee, as established in Section 588.13(a)(1) of this ble in the appropriation for leveling up to the $122,500 available in the

Part, and the supplement, calculated in accordance with Section 592.8 of appropriation to address the non-COPS only adjustment, for a total of
this Part, received by a clinic treatment program that is not licensed under $2,122,500.00.
Article 28 of the Public Health Law and which has been designated as a 5. Local Government Mandates: These regulatory amendments will not
Level I comprehensive outpatient program, shall not be less than the base involve or result in any additional imposition of duties or responsibilities
fee and the supplement received by any Level II comprehensive outpatient upon county, city, town, village, school or fire districts.
provider in the region. 6. Paperwork: This rule should not substantially increase the
This notice is intended to serve only as a notice of emergency adoption. paperwork requirements of affected providers.
This agency intends to adopt this emergency rule as a permanent rule and 7. Duplication: These regulatory amendments do not duplicate existing
will publish a notice of proposed rule making in the State Register at some State or federal requirements.
future date. The emergency rule will expire June 6, 2007. 8. Alternatives: The only alternative would be inaction. As this initia-
Text of emergency rule and any required statements and analyses may tive has been established and funded in statute, this alternative was re-
be obtained from: Dan Odell, Bureau of Policy, Legislation and Regula- jected, since it is contrary to the intent of the legislation.
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9. Federal Standards: The regulatory amendments do not exceed any tion, Office of Mental Health, 44 Holland Ave., Albany, NY 12229, (518)
minimum standards of the federal government for the same or similar 474-1331, e-mail: dodell@omh.state.ny.us
subject areas. Regulatory Impact Statement

10. Compliance Schedule: The authority to establish and fund this
1. Statutory Authority: Subdivision (b) of Section 7.09 of the Mentalinitiative deemed effective on April 1, 2006, consistent with the enacted

Hygiene Law grants the Commissioner of the Office of Mental Health thebudget.
authority and responsibility to adopt regulations that are necessary andConsolidated Regulatory Flexibility Analysis proper to implement matters under his or her jurisdiction.

A Regulatory Flexibility Analysis for Small Businesses and Local Govern-
Subdivision (a) of Section 31.04 of the Mental Hygiene Law empowersments is not being submitted with this notice because the amended rule

the Commissioner to issue regulations setting standards for licensed pro-will not impose a significant negative economic impact on small busi-
grams for the provision of services for persons with mental illness.nesses, or local governments. The establishment of this initiative, which

equalizes Article 31 outpatient fees and non-COPS programs, is required 2. Legislative Objectives: Articles 7 and 31 of the Mental Hygiene Law
by the enacted 2006-2007 state budget. reflect the Commissioner’s authority to establish regulations regarding

mental health programs.Consolidated Rural Area Flexibility Analysis
A Rural Flexibility Analysis is not being submitted with this notice be- 3. Needs and Benefits: These amendments provide a cost of living
cause the amended rules will have no negative impact on services and adjustment (COLA) for the Office of Mental Health’s Comprehensive
programs serving residents of rural counties. Recipients of services in the Psychiatric Emergency Program (CPEP). Such COLA is required by
44 counties designated as rural counties by the New York State Legisla- Chapter 54 of the Laws of 2006, the enacted budget for State Fiscal Year
ture, as well as non-rural counties will benefit from the establishment of 2006-07. The language authorizing the COLA for CPEP and certain other
this new statewide program. programs appears on pages 274-275 of Chapter 54 of the Laws of 2006. As

required by the language of the enacted state budget, these rate increases‘Consolidated Job Impact Statement
have been approved by the Director of the Division of the Budget.The proposed amendments to 14 NYCRR will not adversely impact jobs or

employment opportunities in New York, nor should these amendments 4. Costs: a) Costs of regulated parties: There are no costs to providers
impact existing employees of Comprehensive Outpatient Programs for associated with these amendments.
adults (COPs), non-COPs programs, or other programs under the jurisdic- b) Costs to State and Local government and the agency: Implementa-tion of OMH. The purpose of this rulemaking is to equalize funding for tion of the amendment to the Comprehensive Psychiatric Emergency Pro-Article 31 outpatient fees and non-COPs programs, as required by the gram rate has been budgeted to cost New York State $117,943 annually,enacted 2006-2007 state budget. and appropriations for the state share of medicaid are included on page

273, line 20, of Chapter 54 of the Laws of 2005. There are no costs to local
EMERGENCY government.

RULE MAKING 5. Local Government Mandates: These regulatory amendments will not
result in any additional imposition of duties or responsibilities uponComprehensive Psychiatric Emergency Program (CPEP) Rates county, city, town, village, school or fire districts.

I.D. No. OMH-13-07-00005-E 6. Paperwork: This rule should not increase the paperwork require-
Filing No. 272 ments of affected providers.
Filing date: March 13, 2007 7. Duplication: These regulatory amendments do not duplicate existing
Effective date: March 13, 2007 State or federal requirements.

8. Alternatives: The only alternative to the regulatory amendmentPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
which was considered was inaction. This alternative was rejected as incon-cedure Act, NOTICE is hereby given of the following action:
sistent with statutory requirements of the enacted budget.Action taken: Amendment of Part 591 of Title 14 NYCRR.

9. Federal Standards: The regulatory amendments do not exceed anyStatutory authority: Mental Hygiene Law, sections 7.09(b) and 31.04(a)
minimum standards of the federal government for the same or similarFinding of necessity for emergency rule: Preservation of general wel- subject areas.fare.

10. Compliance Schedule: These regulatory amendments will be effec-Specific reasons underlying the finding of necessity: These changes
tive upon their adoption, and shall be deemed to have been effective on andmust be made immediately in order to avoid a reduction in comprehensive
after October 1, 2006.psychiatric emergency program services which would otherwise take

place. Regulatory Flexibility Analysis
Subject: Comprehensive Psychiatric Emergency Program (CPEP) rates. A Regulatory Flexibility Analysis for Small Businesses and Local Govern-
Purpose: To increase the Medicaid reimbursement rates associated with ments is not being submitted with this notice because the amended rule
CPEP programs. will not impose a significant economic impact on small businesses, or local

governments. The rate increase associated with this rule is required byText of emergency rule: Pursuant to the authority granted the Commis-
state statute, the enacted state budget for state fiscal year 2006-2007. sioner in §§ 7.09(b) and 31.04(a) of the Mental Hygiene Law, Title 14 of

the Official Compilation of Codes, Rules and Regulations of the State of Rural Area Flexibility Analysis
New York is amended as follows:

A Rural Area Flexibility Analysis is not being submitted with this notice
Section 591.5 of Part 591 of 14 NYCRR is amended as follows: because the amended rules will not impose any adverse economic impact
§ 591.5 Reimbursement for comprehensive psychiatric emergency pro- on rural areas. This rule impacts Comprehensive Psychiatric Emergency

grams. Reimbursement for comprehensive psychiatric emergency pro- Program (CPEP) rates. The impact of the rate change will be to increase
grams under the medical assistance program shall be in accordance with the medicaid reimbursement rates associated with CPEP programs in rural
the following fee schedule: and non-rural areas. This will support the continued provision of these vital

Brief emergency visit $[76.00] 80.18 programs which serve children, adolescents and adults. 
Full emergency visit [445.00] 470.82 Job Impact Statement
Crisis outreach service visit [445.00] 470.82

A Job Impact Statement is not being submitted with this notice because itInterim crisis service visit [445.00] 470.82
is apparent from the nature and purpose of this rule that it involves

This notice is intended to serve only as a notice of emergency adoption. adjustments to financing mechanisms for existing outpatient treatment
This agency intends to adopt this emergency rule as a permanent rule and programs and will not have a substantial adverse impact on jobs and
will publish a notice of proposed rule making in the State Register at some employment activities.
future date. The emergency rule will expire June 10, 2007.

Assessment of Public CommentText of emergency rule and any required statements and analyses may
be obtained from: Dan Odell, Bureau of Policy, Legislation and Regula- The agency received no public comment.

29



Rule Making Activities NYS Register/March 28, 2007

tests for applicants who have been revoked for less than two years, is
consistent with Vehicle and Traffic Law section 502(6)(b) which providesDepartment of Motor Vehicles that a license may be renewed if the application for such renewal is filed
within two years from the date of expiration of the prior license. Thus, the
Legislature has recognized that a licensee who has not held a license for
two years may have such license restored without taking the road andPROPOSED RULE MAKING written tests.

NO HEARING(S) SCHEDULED 3. Needs and benefits: This proposal is necessary to increase efficien-
cies in Department of Motor Vehicles’ offices while maintaining the

Waiver of Road and Written Tests Department’s commitment to highway safety. Currently, if a driver’s li-
I.D. No. MTV-13-07-00016-P cense is revoked, upon application for relicensure, the Department waives

the road and written tests if such application is submitted within one year
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- from the date the licensee was last validly licensed. There is no evidence
cedure Act, NOTICE is hereby given of the following proposed rule: that the waiver of these tests has in any way diminished highway safety.
Proposed action: Amendment of sections 8.2 and 8.5 of Title 15 We now propose to waive the road and written tests if such application is
NYCRR. submitted within two years from the date the licensee was last validly
Statutory authority: Vehicle and Traffic Law, sections 215(a), licensed. This amendment will align Part 8 with Vehicle and Traffic Law
502(4)(a)(i), (b), (f), 508(1) and 508(4). section 502(6)(b) which provides that a license may be renewed if the

application for such renewal is filed within two years from the date ofSubject: Waiver of road and written tests.
expiration of the prior license. Again, there is no evidence that renewing aPurpose: To provide for the waiver of the road and written test if the
license that has expired less than two years without requiring additionalapplicant for an original license makes application for license within one
tests in any way diminishes highway safety.year from the date he or she was last validly licensed in New York State.

This proposal will benefit the Department by reducing the number ofText of proposed rule: Subdivision (b) of section 8.2 is amended to read
road and written tests our already overburdened staff must give. It cur-as follows:
rently takes about 15 minutes to conduct a road test and from 10 to 30(b) if the applicant is applying for an original license after revocation of
minutes to complete a written test. It is estimated that adoption of thisa prior New York license, provided that application is made within [one
proposed amendment would eliminate approximately 2,800 road and writ-year] two years from the date subject was last validly licensed in this State.
ten tests annually. This would free up Motor Vehicle License Examiners toSubdivision (c) of section 8.5 is amended to read as follows:
road test first time license applicants who often must wait weeks to take the(c) if the applicant is applying for an original license after revocation of
road test. Currently, a license applicant must wait approximately foura prior New York license, provided that application is made within [one
weeks for a road test, with even longer time periods in the Downstateyear] two years from the date subject was last validly licensed in this State.
region of the State. In addition, the Department must employee 40 seasonalText of proposed rule and any required statements and analyses may
Motor Vehicle License Examiners during the summer to meet the road testbe obtained from: Michele L. Welch, Counsel’s Office, Department of
needs. This proposal will reduce the road test lag time and the need forMotor Vehicles, 6 Empire State Plaza, Swan St. Bldg., Rm. 526, Albany,
MVLEs.NY 12228, (518) 474-0871, e-mail: mwelc@dmv.state.ny.us

The proposal will also benefit applicants for re-licensure who will notData, views or arguments may be submitted to: Ida L. Traschen, Super- have to take these tests because they have already demonstrated theirvising Attorney, Department of Motor Vehicles, 6 Empire State Plaza, ability to pass such tests. It is critical to note that an application for re-Swan St. Bldg., Rm. 526, Albany, NY 12228, (518) 474-0871, e-mail: licensure is only approved if it passes the strict requirements set forth in 15itras@dmv.state.ny.us NYCRR Part 136. This proposal does not lessen the weight afforded a Part
Public comment will be received until: 45 days after publication of this 136 assessment, which examines a driver’s entire driving history to assess
notice. whether he or she poses a highway safety risk. The assessment takes
Regulatory Impact Statement account of the number of alcohol violations and other serious traffic

1. Statutory authority: Vehicle and Traffic Law (VTL) section 215(a) offenses, including operation with a suspended or revoked license.
provides that the Commissioner of Motor Vehicles may enact rules and 4. Costs: a. Cost to regulated parties and customers: This proposal will
regulations that regulate and control the exercise of the powers of the have no impact on any regulated parties. There will be a $10.00 cost
Department. VTL section 502(4)(b) provides that the Commissioner may savings to DMV customers whose road and written tests are waived.
waive road test requirements for certain classes of applicants. VTL section b: Costs to the agency and local governments: There is no cost to local
502(4)(f) provides that the Commissioner shall promulgate rules and regu- governments.
lations as are necessary to carry out the provisions of VTL section 502, Adoption of this regulation will result in the elimination of about 2,800
Requirements for Licensing. VTL section 508(4) provides that the Com- road and written tests annually. This will save valuable staff resources and
missioner may promulgate regulations with respect to the administration of allow such staff to attend to the needs of other DMV customers.
the provisions Article 19, Licensing of Drivers. Thus, VTL sections 5. Local government mandates: There are no local government man-
502(4)(f) and 508(4) give the Commissioner broad authority to promulgate dates.
regulations for the efficient and effective administration of procedures 6. Paperwork: There are no additional paperwork requirements associ-
regarding the licensing of drivers. VTL section 502(4)(a)(i) provides that ated with this proposal.
an applicant for a license shall be required to take and pass a test, or submit 7. Duplication: This proposal does not duplicate, overlap or conflict
evidence of passage of a test, relating to traffic and the rules of the road, with any relevant rule or legal requirement of the State and federal govern-
i.e., the written test. According to the Department’s procedures, if a licen- ments.
see has been revoked for less than two years from the date he or she was 8. Alternatives: No significant alternatives were considered. A no ac-
last validly licensed in this State, evidence of previously valid licensure is tion alternative was not considered.
sufficient “evidence of passage of the written test,” permitting such test to 9. Federal standards: The proposal does not exceed any minimumbe waived. VTL § 508(1) provides that the Commissioner may prescribe standards of the federal government for the same or similar subject areas.internal procedures with respect to the issuance of licenses. 10. Compliance schedule: The Department would begin compliance2. Legislative objectives: Article 19 of the Vehicle and Traffic Law sets immediately.forth the requirements for driver’s license applicants, including road and

Regulatory Flexibility Analysiswritten test requirements. The purpose of these requirements is to insure
A RFA is not attached because this rule will not have a disproportionatethat motorists are qualified to operate on our State’s highways. The Legis-
impact on small businesses or local governments, nor will it impose anylature, however, has recognized that in certain situations it is appropriate to
adverse economic impact or reporting, recordkeeping or other compliancewaive the road and written tests, where such waiver would provide for
requirements on small businesses or local governments.administrative efficiencies but would not diminish highway safety. The
Rural Area Flexibility Analysisroad and written test waiver requirements established in Part 8 accord with
A RAFA is not attached because this rule will not impose any adversethe Legislature’s goals of insuring safe highways with strict licensing
economic impact or reporting, recordkeeping or other compliance require-requirements, while giving the Commissioner discretion to waive certain
ments on public or private entities in rural areas. requirements for experienced drivers who have already passed the road

and written tests. This proposal, which would waive the road and written Job Impact Statement
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A JIS is not submitted because this rule will have no adverse impact on job be billed 25 cents per page. Please use tracking number found on last line
creation or job development in New York State. of notice in requests.

Assessment of Public Comment
An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.
(06-E-1224SA1)

Public Service Commission
NOTICE OF ADOPTION

Submetering of Electricity by Stellar Management on behalf of
NOTICE OF ADOPTION Stellar 341, LLC

I.D. No. PSC-45-06-00012-ASubmetering of Electricity by Herbert E. Hirschfeld, P.E. on be-
Filing date: March 7, 2007half of Oceangate Associates, LP
Effective date: March 7, 2007I.D. No. PSC-33-06-00025-A

Filing date: March 8, 2007 PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Effective date: March 8, 2007 cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on Feb. 27, 2007, adopted an order inPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Case 06-E-1234 approving the petition filed by Stellar Management, oncedure Act, NOTICE is hereby given of the following action:
behalf of Stellar 341, LLC, to submeter electricity at 341 10th St., Brook-Action taken: The commission, on Feb. 27, 2007, adopted an order in lyn, NY.Case 06-E-0847 approving the petition filed by Herbert E. Hirschfeld,
Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1)-P.E., on behalf of Oceangate Associates, LP to submeter electricity at 2730
(4), (12) and (14)W. 33rd St., Brooklyn, NY.
Subject: Petition for the submetering of electricity.Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1)-
Purpose: To grant the request of Stellar Management, on behalf of Stellar(4), (12) and (14)
341, LLC, to submeter electricity at 341 10th St., Brooklyn, NY.Subject: Petition for the submetering of electricity.
Substance of final rule: The Commission approved a request by StellarPurpose: To grant the request of Herbert E. Hirschfeld, P.E. on behalf of
Management, on behalf of Stellar 341, LLC, to submeter electricity at 341Oceangate Associates, LP to submeter electricity at 2730 W. 33rd St.,
10th Street, Brooklyn, New York, located in the territory of ConsolidatedBrooklyn, NY.
Edison Company of New York, Inc.Substance of final rule: The Commission approved a request by Herbert
Final rule compared with proposed rule: No changes.E. Hirschfeld, P.E., on behalf Oceangate Associates, LP to submeter elec-
Text of rule may be obtained from: Central Operations, Public Servicetricity at 2730 West 33rd Street, Brooklyn, New York, located in the
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-territory of Consolidated Edison Company of New York, Inc.
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRSFinal rule compared with proposed rule: No changes.
employer ID no. or social security no. is required from firms or persons toText of rule may be obtained from: Central Operations, Public Service
be billed 25 cents per page. Please use tracking number found on last lineCommission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
of notice in requests.1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
Assessment of Public Commentemployer ID no. or social security no. is required from firms or persons to
An assessment of public comment is not submitted with this notice becausebe billed 25 cents per page. Please use tracking number found on last line
the rule is within the definition contained in section 102(2)(a)(ii) of theof notice in requests.
State Administrative Procedure Act.Assessment of Public Comment
(06-E-1234SA1)An assessment of public comment is not submitted with this notice because

the rule is within the definition contained in section 102(2)(a)(ii) of the
NOTICE OF ADOPTIONState Administrative Procedure Act.

(06-E-0847SA1) Submetering of Electricity by Stellar Management on behalf of
Boulevard Story, LLCNOTICE OF ADOPTION
I.D. No. PSC-45-06-00013-A

Submetering of Electricity by Lenox Condominium, LLC Filing date: March 7, 2007
Effective date: March 7, 2007I.D. No. PSC-45-06-00008-A

Filing date: March 8, 2007
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Effective date: March 8, 2007
cedure Act, NOTICE is hereby given of the following action:

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Action taken: The commission, on Feb. 27, 2007, adopted an order in
cedure Act, NOTICE is hereby given of the following action: Case 06-E-1235 approving the petition filed by Stellar Management, on

behalf of Boulevard Story, LLC to submeter electricity at 2001 and 2045Action taken: The commission, on Feb. 27, 2007, adopted an order in
Story Ave., Bronx, NY.Case 06-E-1224 approving the petition filed by The Lenox Condominium,

LCC to submeter electricity at 380 Lenox Ave., New York, NY. Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1)-
(4), (12) and (14)Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1)-

(4), (12) and (14) Subject: Petition for the submetering of electricity.
Subject: Petition for the submetering of electricity. Purpose: To grant the request of Stellar Management, on behalf of

Boulevard Story, LLC to submeter electricity at 2001 and 2045 Story Ave.,Purpose: To grant the request of The Lenox Condominium, LLC to
Bronx, NY.submeter electricity at 380 Lenox Ave., New York, NY.
Substance of final rule: The Commission approved a request by StellarSubstance of final rule: The Commission approved a request by The
Management, on behalf of Boulevard Story, LLC to submeter electricity atLenox Condominium, LLC to submeter electricity at 380 Lenox Avenue,
2001 and 2045 Story Avenue, Bronx, New York, located in the territory ofNew York, New York, located in the territory of Consolidated Edison
Consolidated Edison Company of New York, Inc.Company of New York, Inc.
Final rule compared with proposed rule: No changes.Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223- Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS 1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to employer ID no. or social security no. is required from firms or persons to
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be billed 25 cents per page. Please use tracking number found on last line be billed 25 cents per page. Please use tracking number found on last line
of notice in requests. of notice in requests.
Assessment of Public Comment Assessment of Public Comment
An assessment of public comment is not submitted with this notice because An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act. State Administrative Procedure Act.
(06-E-1235SA1) (06-E-1237SA1)

NOTICE OF ADOPTION NOTICE OF ADOPTION

Submetering of Electricity by Stellar Management on behalf of Submetering of Electricity by Stellar Management on behalf of
WB Stellar IP Owner, LLC Stevenson Towers, LLC
I.D. No. PSC-45-06-00014-A I.D. No. PSC-45-06-00016-A
Filing date: March 7, 2007 Filing date: March 7, 2007
Effective date: March 7, 2007 Effective date: March 7, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: cedure Act, NOTICE is hereby given of the following action:
Action taken: The commission, on Feb. 27, 2007, adopted an order in Action taken: The commission, on Feb. 27, 2007, adopted an order in
Case 06-E-1236 approving the petition filed by Stellar Management, on Case 06-E-1238 approving the petition filed by Stellar Management, on
behalf of WB Stellar IP Owner, LLC, to submeter electricity at 310 behalf of Stevenson Towers, LLC, to submeter electricity at 831 Bartholdi
Greenwich St., 40 Harrison St. and 80 North Moore St., New York, NY. St., Bronx, NY.
Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1)- Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1)-
(4), (12) and (14) (4), (12) and (14)
Subject: Petition for the submetering of electricity. Subject: Petition for the submetering of electricity.
Purpose: To grant the request of Stellar Management, on behalf of WB Purpose: To grant the request of Stellar Management, on behalf of Ste-
Stellar IP Owner, LLC, to submeter electricity at 310 Greenwich St., 40 venson Towers, LLC, to submeter electricity at 831 Bartholdi St., Bronx,
Harrison St. and 80 North Moore St., New York, NY. NY.
Substance of final rule: The Commission approved a request by Stellar Substance of final rule: The Commission approved a request by Stellar
Management, on behalf of WB Stellar IP Owner, LLC, to submeter elec- Management, on behalf of Stevenson Towers, LLC, to submeter electricity
tricity at 310 Greenwich Street, 40 Harrison Street and 80 North Moore at 831 Bartholdi Street, Bronx, New York, located in the territory of
Street, New York, New York, located in the territory of Consolidated Consolidated Edison Company of New York, Inc.
Edison Company of New York, Inc.

Final rule compared with proposed rule: No changes.Final rule compared with proposed rule: No changes.
Text of rule may be obtained from: Central Operations, Public ServiceText of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons toemployer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last linebe billed 25 cents per page. Please use tracking number found on last line
of notice in requests.of notice in requests.
Assessment of Public CommentAssessment of Public Comment
An assessment of public comment is not submitted with this notice becauseAn assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of thethe rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.State Administrative Procedure Act.
(06-E-1238SA1)(06-E-1236SA1)

NOTICE OF ADOPTIONNOTICE OF ADOPTION
Submetering of Electricity by American Metering and PlanningSubmetering of Electricity by Stellar Management on behalf of
Services, Inc.Town House West, LLC
I.D. No. PSC-47-06-00015-AI.D. No. PSC-45-06-00015-A
Filing date: March 8, 2007Filing date: March 7, 2007
Effective date: March 8, 2007Effective date: March 7, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:cedure Act, NOTICE is hereby given of the following action:
Action taken: The commission, on Feb. 27, 2007, adopted an order inAction taken: The commission, on Feb. 27, 2007, adopted an order in
Case 06-E-1315 approving the petition filed by American Metering &Case 06-E-1237 approving the petition filed by Stellar Management, on
Planning Services, Inc. to submeter electricity at 110 Livingston St.,behalf of Town House West, LLC, to submeter electricity at 5 W. 91st St.,
Brooklyn, NY.New York, NY.
Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1)-Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1)-
(4), (12) and (14)(4), (12) and (14)
Subject: Petition for the submetering of electricity.Subject: Petition for the submetering of electricity.
Purpose: To grant the request of American Metering &Planning Services,Purpose: To grant the request of Stellar Management, on behalf of Town
Inc. to submeter electricity at 110 Livingston St., Brooklyn, NY.House West, LLC, to submeter electricity at 5 W. 91st St., New York, NY.
Substance of final rule: The Commission approved a request by Ameri-Substance of final rule: The Commission approved a request by Stellar
can Metering &Planning Services, Inc. to submeter electricity at 110Management, on behalf of Town House West, LLC, to submeter electricity
Livingston Street, Brooklyn, New York, located in the territory of Consoli-at 5 West 91st Street, New York, New York, located in the territory of
dated Edison Company of New York, Inc.Consolidated Edison Company of New York, Inc.
Final rule compared with proposed rule: No changes.Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223- Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS 1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to employer ID no. or social security no. is required from firms or persons to
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be billed 25 cents per page. Please use tracking number found on last line PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
of notice in requests. cedure Act, NOTICE is hereby given of the following proposed rule:
Assessment of Public Comment Proposed action: The Public Service Commission is considering whether
An assessment of public comment is not submitted with this notice because to approve or reject, in whole or in part, the portions of the criteria and of
the rule is within the definition contained in section 102(2)(a)(ii) of the the regional reliability plan of the Northeast Power Coordinating Council
State Administrative Procedure Act. (NPCC) that are more stringent than the national standards developed by
(06-E-1315SA1) the North American Electric Reliability Corporation (NERC) and pro-

posed for enforceability by the Federal Energy Regulatory Commission
PROPOSED RULE MAKING (FERC).

Statutory authority: Public Service Law, sections 4(1), 5(2), 65(1),NO HEARING(S) SCHEDULED
66(1) and (2)

Direct Current Charges by Consolidated Edison Company of New Subject: Adoption by the PSC of the portions of NPCC’s criteria and
York, Inc. regional reliability plan that are more stringent than the NERC national

standards, which have been proposed for enforceability by FERC.I.D. No. PSC-13-07-00007-P
Purpose: To consider adopting in whole or in part the portions of NPCC’s

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- criteria and regional reliability plan that are more stringent than the NERC
cedure Act, NOTICE is hereby given of the following proposed rule: national standards, which have been proposed for enforceability by FERC.
Proposed action: The Public Service Commission is considering whether Substance of proposed rule: As a result of recent federal legislation, the
to approve or reject, in whole or in part, a proposal filed by Consolidated Public Service Commission is considering whether to adopt in whole or in
Edison Company of New York, Inc. (Con Edison) to make various changes part the portions of the criteria and of the Regional Reliability Plan of the
in the rates, charges, rules and regulations contained in its four schedules Northeast Power Coordinating Council (NPCC) that are more stringent
for electric service, P.S.C. No. 9 — Electricity, P.S.C. No. 2— Retail than the national standards developed by the North American Electric
Access, Power Authority of the State of New York No. 4 and economic Reliability Corporation (NERC), which have been proposed for enforce-
development delivery service No. 2 to become effective May 18, 2007. ability by the Federal Energy Regulatory Commission (FERC), to augment
Statutory authority: Public Service Law, section 66(12) the previously adopted reliability rules of the New York State Reliability

Council. Subtitle A (Reliability Standards) of Title XII of the EnergySubject: Direct current charges.
Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 594 (2005) added a newPurpose: To revise the direct current charges applicable to the few cus-
Section 215 to the Federal Power Act. Section 215(h)(3) provides that “thetomers remaining on direct current service.
State of New York may establish rules that result in greater reliabilitySubstance of proposed rule: The Commission is considering Consoli-
within that State, as long as such action does not result in lesser reliabilitydated Edison Company of New York, Inc.’s (Con Edison’s) request to
outside the State than that provided by the reliability standards” approvedrevise the direct current (DC) service charges applicable to the few cus-
by FERC under Section 215.tomers remaining on DC service. The filing is being made pursuant to the

The Commission may accept, reject, or modify any proposals relatingCommission’s Order Adopting Three-Year Rate Plan issued and effective
to these matters.March 24, 2005 in Case 04-E-0572. The proposed filing revises Con
Text of proposed rule and any required statements and analyses mayEdison’s four tariff schedules with regard to DC service charges as fol-
be obtained by filing a Document Request Form (F-96) located on ourlows: 1) for those customers taking DC service under Service Classifica-
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:tions (S.C.) Nos. 1, 2 and 7 of P.S.C. No. 9 - Electricity and analogous
Central Operations, Public Service Commission, Bldg. 3, Empire Stateretail access service classifications under P.S.C. No. 2 — Retail Access
Plaza, Albany, NY 12223-1350, (518) 474-2500and non-demand billed customers served under Power Authority of the
Data, views or arguments may be submitted to: Jaclyn A. Brilling,State of New York, No. 4 (PASNY No. 4), customer charges will be
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-increased from $49.00 to $1,004.00; 2) for those customers taking DC
bany, NY 12223-1350, (518) 474-6530service and are demand billed PASNY No. 4 and Economic Development

Delivery Service No. 2 customers, or served under S.C. Nos. 4, 8 and 9 of Public comment will be received until: 45 days after publication of this
P.S.C. No. 9 — Electricity and analogous retail access service classifica- notice.
tions and customers taking Con Edison’s standby service under S.C. No. Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
14-RA of P.S.C. No. 2-Retail Access, customer charges will be increased Area Flexibility Analysis and Job Impact Statement
from $7,599.00 to $148,933.00; and 3) the DC distribution charge, which Statements and analyses are not submitted with this notice because the
is applicable to all customers taking DC service, will increase from $2.32 proposed rule is within the definition contained in section 102(2)(a)(ii) of
per kWh to $45.43 per kWh. The proposed filing has an effective date of the State Administrative Procedure Act.
May 18, 2005. The Commission may approve, reject or modify, in whole (05-E-1180SA4)
or in part, Con Edison’s request.
Text of proposed rule and any required statements and analyses may PROPOSED RULE MAKING
be obtained by filing a Document Request Form (F-96) located on our NO HEARING(S) SCHEDULEDwebsite http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State Lightened Regulation by Sheldon Energy, LLC
Plaza, Albany, NY 12223-1350, (518) 474-2500

I.D. No. PSC-13-07-00009-PData, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
bany, NY 12223-1350, (518) 474-6530 cedure Act, NOTICE is hereby given of the following proposed rule:
Public comment will be received until: 45 days after publication of this Proposed action: The Public Service Commission is considering whether
notice. to grant or deny (in whole or in part) a request by Sheldon Energy, LLC
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural (Sheldon) for lightened regulation.
Area Flexibility Analysis and Job Impact Statement Statutory authority: Public Service Law, sections 4(1), 66(1), 69, 70 and
Statements and analyses are not submitted with this notice because the 110
proposed rule is within the definition contained in section 102(2)(a)(ii) of Subject: Sheldon’s request for lightened regulation.
the State Administrative Procedure Act. Purpose: To consider the request.
(04-E-0572SA11) Substance of proposed rule: In a petition filed February 16, 2007 Shel-

don Energy, LLC (Sheldon) seeks a Certificate of Public Convenience andPROPOSED RULE MAKING Necessity to construct and operate a wind-power generating facility and
NO HEARING(S) SCHEDULED related facilities in the Town of Sheldon, Wyoming County. In connection

with this request for licensing, Sheldon requests lightened regulation as an
Northeast Power Coordinating Council’s Criteria and Regional electric corporation.
Reliability Plan Text of proposed rule and any required statements and analyses may
I.D. No. PSC-13-07-00008-P be obtained by filing a Document Request Form (F-96) located on our
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website http://www.dps.state.ny.us/f96dir.htm. For questions, contact: Wyoming County. In connection with this request for licensing, Noble
Central Operations, Public Service Commission, Bldg. 3, Empire State requests lightened regulation as an electric corporation.
Plaza, Albany, NY 12223-1350, (518) 474-2500 Text of proposed rule and any required statements and analyses may

be obtained by filing a Document Request Form (F-96) located on ourData, views or arguments may be submitted to: Jaclyn A. Brilling,
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
Central Operations, Public Service Commission, Bldg. 3, Empire Statebany, NY 12223-1350, (518) 474-6530
Plaza, Albany, NY 12223-1350, (518) 474-2500Public comment will be received until: 45 days after publication of this
Data, views or arguments may be submitted to: Jaclyn A. Brilling,notice.
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
bany, NY 12223-1350, (518) 474-6530Area Flexibility Analysis and Job Impact Statement
Public comment will be received until: 45 days after publication of thisStatements and analyses are not submitted with this notice because the
notice.proposed rule is within the definition contained in section 102(2)(a)(ii) of
Regulatory Impact Statement, Regulatory Flexibility Analysis, Ruralthe State Administrative Procedure Act.
Area Flexibility Analysis and Job Impact Statement(07-E-0213SA1)
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) ofPROPOSED RULE MAKING
the State Administrative Procedure Act.NO HEARING(S) SCHEDULED
(07-E-0258SA1)

Lightened Regulation by Noble Chateaugay Windpark, LLC
PROPOSED RULE MAKING

I.D. No. PSC-13-07-00010-P
NO HEARING(S) SCHEDULED

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Submetering of Electricity by Herbert E. Hirschfield, P.E. on be-cedure Act, NOTICE is hereby given of the following proposed rule:
half of SP 20 Park, LLCProposed action: The Public Service Commission is considering whether

to grant or deny (in whole or in part) a request by Noble Chateaugay I.D. No. PSC-13-07-00012-P
Windpark, LLC (Noble) for lightened regulation.

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Statutory authority: Public Service Law, sections 4(1) 66(1), 69, 70 and
cedure Act, NOTICE is hereby given of the following proposed rule:110
Proposed action: The Public Service Commission is considering whetherSubject: Noble’s request for lightened regulation.
to grant, deny or modify, in whole or in part, the petition filed by Herbert

Purpose: To consider Noble’s request for lightened regulation. E. Hirschfeld, P.E., on behalf of SP 20 Park, LLC, to submeter electricity
Substance of proposed rule: In a petition filed March 1, 2007 Noble at 20 Park Ave., New York, NY.
Chateaugay Windpark, LLC (Noble) seeks a Certificate of Public Conve- Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1)-
nience and Necessity to construct and operate a wind-power generating (4), (12) and (14)
facility and related facilities in the Town of Chateaugay, Franklin County. Subject: Petition for the submetering of electricity.In connection with this request for licensing, Noble requests lightened

Purpose: To consider the request of Herbert E. Hirschfield, P.E., onregulation as an electric corporation.
behalf of SP 20 Park, LLC, to submeter electricity at 20 Park Ave., NewText of proposed rule and any required statements and analyses may York, NY.be obtained by filing a Document Request Form (F-96) located on our
Substance of proposed rule: The Public Service Commission is consid-website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
ering whether to grant, deny or modify, in whole or part, the petition filedCentral Operations, Public Service Commission, Bldg. 3, Empire State
by Herbert E. Hirschfeld, P.E., on behalf of SP 20 Park, LLC, to submeterPlaza, Albany, NY 12223-1350, (518) 474-2500
electricity at 20 Park Avenue, New York, New York.

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Text of proposed rule and any required statements and analyses maySecretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
be obtained by filing a Document Request Form (F-96) located on ourbany, NY 12223-1350, (518) 474-6530
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:

Public comment will be received until: 45 days after publication of this Central Operations, Public Service Commission, Bldg. 3, Empire State
notice. Plaza, Albany, NY 12223-1350, (518) 474-2500
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Area Flexibility Analysis and Job Impact Statement Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
Statements and analyses are not submitted with this notice because the bany, NY 12223-1350, (518) 474-6530
proposed rule is within the definition contained in section 102(2)(a)(ii) of Public comment will be received until: 45 days after publication of this
the State Administrative Procedure Act. notice.
(07-E-0257SA1) Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural

Area Flexibility Analysis and Job Impact StatementPROPOSED RULE MAKING Statements and analyses are not submitted with this notice because the
NO HEARING(S) SCHEDULED proposed rule is within the definition contained in section 102(2)(a)(ii) of

the State Administrative Procedure Act.
Lightened Regulation by Noble Wethersfield Windpark, LLC (07-E-0264SA1)
I.D. No. PSC-13-07-00011-P

PROPOSED RULE MAKING
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- NO HEARING(S) SCHEDULEDcedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether Submetering of Electricity by 257/117 Realty, LLC
to grant or deny (in whole or in part) a request by Noble Wethersfield

I.D. No. PSC-13-07-00013-PWindpark, LLC (Noble) for lightened regulation.
Statutory authority: Public Service Law, sections 4(1), 66(1), 69, 70 and PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
110 cedure Act, NOTICE is hereby given of the following proposed rule:
Subject: Noble’s request for lightened regulation. Proposed action: The Public Service Commission is considering whether

to grant, deny or modify, in whole or part, the petition filed by 257/117Purpose: To consider Noble’s request for lightened regulation.
Realty, LLC, to submeter electricity at 257 W. 117th St., New York, NY.Substance of proposed rule: In a petition filed March 1, 2007 Noble
Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1)-Wethersfield Windpark, LLC (Noble) seeks a Certificate of Public Conve-
(4), (12) and (14)nience and Necessity to construct and operate a wind-power generating

facility and related facilities in the Towns of Wethersfield and Eagle, Subject: Petition for the submetering of electricity.

34



NYS Register/March 28, 2007 Rule Making Activities

Purpose: To consider the request of 257/117 Realty, LLC, to submeter PROPOSED RULE MAKING
electricity at 257 W. 117th St., New York, NY.

NO HEARING(S) SCHEDULED
Substance of proposed rule: The Public Service Commission is consid-
ering whether to grant, deny or modify, in whole or part, the petition filed Gas Efficiency Program by Consolidated Edison Company of New
by 257/117 Realty, LLC, to submeter electricity at 257 West 117th Street, York, Inc.
New York, New York. I.D. No. PSC-13-07-00015-P
Text of proposed rule and any required statements and analyses may

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-be obtained by filing a Document Request Form (F-96) located on our
cedure Act, NOTICE is hereby given of the following proposed rule:website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Proposed action: The Public Service Commission is considering whetherCentral Operations, Public Service Commission, Bldg. 3, Empire State
to require the filing and implementation of a gas efficiency program forPlaza, Albany, NY 12223-1350, (518) 474-2500
Consolidated Edison Company of New York, Inc. (Con Edison) for theData, views or arguments may be submitted to: Jaclyn A. Brilling, 2007-08 heating season and, if so, whether to adopt, modify or reject theSecretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al- recommendations of the New York State Energy Research and Develop-bany, NY 12223-1350, (518) 474-6530 ment Authority (NYSERDA) or those contained in a March 9, 2006 study

Public comment will be received until: 45 days after publication of this commissioned by NYSERDA regarding such a gas efficiency program. 
notice. Statutory authority: Public Service Law, sections 2, 4, 5, 65, 66 and 66-c

Subject: Gas efficiency program for Con Edison.Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement Purpose: To require filing and implementation of gas efficiency plan.

Substance of proposed rule: The Public Service Commission is consid-Statements and analyses are not submitted with this notice because the
ering whether to require the filing and implementation of a gas efficiencyproposed rule is within the definition contained in section 102(2)(a)(ii) of
program for Consolidated Edison Company of New York, Inc. for thethe State Administrative Procedure Act.
2007-08 heating season and, if so, whether to adopt, modify or reject the(07-E-0273SA1)
recommendations of the New York State Energy Research and Develop-
ment Authority (NYSERDA) or those contained in a March 9, 2006 study

PROPOSED RULE MAKING commissioned by NYSERDA regarding such a gas efficiency program.
NO HEARING(S) SCHEDULED Text of proposed rule and any required statements and analyses may

be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:Transfer of Ownership of a Gas Fired Electric Generation Facility
Central Operations, Public Service Commission, Bldg. 3, Empire Stateby Rensselaer Cogeneration LLC, et al.
Plaza, Albany, NY 12223-1350, (518) 474-2500

I.D. No. PSC-13-07-00014-P Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- bany, NY 12223-1350, (518) 474-6530
cedure Act, NOTICE is hereby given of the following proposed rule: Public comment will be received until: 45 days after publication of this
Proposed action: The Public Service Commission is considering a peti- notice.
tion from Rensselaer Cogeneration LLC, Bison Power LLC, and Rensse- Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
laer Holdings LLC requesting approval of the transfer of ownership inter- Area Flexibility Analysis and Job Impact Statement
ests in an approximately 79 MW natural gas fired electric generation Statements and analyses are not submitted with this notice because the
facility located in Rensselaer, NY and that the facility be lightly regulated. proposed rule is within the definition contained in section 102(2)(a)(ii) of

the State Administrative Procedure Act.Statutory authority: Public Service Law, sections 2(13), 5(1)(b), 64, 65,
(03-G-1671SA7)66, 67, 68, 69, 69-a, 70, 71, 72, 72-a, 75, 105, 106, 107, 108, 109, 110, 111,

112, 113, 114, 114-a, 115, 117, 118, 119-b, 119-c

Subject: Transfer of ownership and light regulation of an approximately
79 MW gas fired electric generation facility.

Purpose: To approve transfer of ownership and light regulation of an
approximately 79 MW gas fired electric generation facility. Racing and Wagering Board
Substance of proposed rule: The Public Service Commission is consid-
ering a petition from Rensselaer Cogeneration LLC, Bison Power LLC,
and Rensselaer Holdings LLC requesting approval of the transfer of own- EMERGENCY
ership interests in an approximately 79 MW natural gas fired electric

RULE MAKINGgeneration facility located in Rensselaer, New York and that the facility be
lightly regulated. The Commission may adopt, reject or modify, in whole

Post-Race Blood Gas Testing Procedures for Thoroughbred andor in part, the relief proposed.
Harness Race Horses

Text of proposed rule and any required statements and analyses may
I.D. No. RWB-13-07-00001-Ebe obtained by filing a Document Request Form (F-96) located on our
Filing No. 263website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Filing date: March 7, 2007Central Operations, Public Service Commission, Bldg. 3, Empire State
Effective date: March 7, 2007Plaza, Albany, NY 12223-1350, (518) 474-2500

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Data, views or arguments may be submitted to: Jaclyn A. Brilling,
cedure Act, NOTICE is hereby given of the following action:Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-

bany, NY 12223-1350, (518) 474-6530 Action taken: Addition of sections 4043.8, 4043.9, 4043.10, 4038.19(g),
4120.13, 4120.14, 4120.15 and 4109.7(f) to Title 9 NYCRR.Public comment will be received until: 45 days after publication of this
Statutory authority: Racing, Pari-Mutuel Wagering and Breeding Law,notice.
sections 101, 207, 227, 301, 305 and 902

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural Finding of necessity for emergency rule: Preservation of general wel-Area Flexibility Analysis and Job Impact Statement fare.
Statements and analyses are not submitted with this notice because the Specific reasons underlying the finding of necessity: In January 2005,
proposed rule is within the definition contained in section 102(2)(a)(ii) of Federal prosecutors obtained indictments against 17 people related to the
the State Administrative Procedure Act. operation of an illegal gambling operation, including charges that a trainer
(07-E-0300SA1) had administered an alkalinizing agent to a horse in order to affect the
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outcome of a race, and subsequently the wagering on that race. In March 4120.14(b) Establishes pre-race detention where a trainer has had more
2006, trainer Gregory Martin admitted in Federal court that he adminis- than one racehorse under his or her care have excess TCO2 levels in a 12-
tered a “milkshake” to a horse before the opening race at Aqueduct Race- month period, including a minimum eight-month period of detention for all
way on December 18, 2003. The horse went on to win by 10 lengths. horses under the trainer’s care.
According to an article in The Thoroughbred Times, Martin told the court 4120.15 Establishes punishment for failure to cooperate in the Board’s
that after he administered the milkshake to the horse, he contacted an TCO2 testing.
associate with the understanding that such information would be passed 4109.7(f) Allows claimants in a claiming race to void a claim on a
along to other bettors in an alleged gambling ring. According to the Justice harness racehorse that is subsequently found to have excess TCO2 levels.
Department, this was not an isolated incident and such violations occurred This notice is intended to serve only as a notice of emergency adoption.
regularly. This case has brought national attention to the issue of milkshak- This agency intends to adopt this emergency rule as a permanent rule and
ing and the need to adopt testing programs and penalties for such “milk- will publish a notice of proposed rule making in the State Register at some
shaking” practices. Clearly, the practice of milkshaking race horses is future date. The emergency rule will expire June 4, 2007.
detrimental to the integrity of the sport of horse racing, erodes public

Text of emergency rule and any required statements and analyses mayconfidence in pari-mutuel wagering events, and invites criminal abuse and
be obtained from: Gail Ponti, Secretary to the Board, Racing and Wager-exploitation.
ing Board, One Broadway Ctr., Suite 600, Schenectady, NY 12305-2553,Subject: Post-race blood gas testing procedures for thoroughbred and (518) 395-5400, e-mail: info@racing.state.ny.usharness race horses.
Regulatory Impact StatementPurpose: To detect and deter the prohibited practice known as “milkshak-

(a) Statutory authority. Racing, Pari-Mutuel Wagering and Breedinging.”
Law, sections 101, 207, 227, 301, 305 and 902.Substance of emergency rule: 4043.8(a) Authorizes pre-race and post-

(b) Legislative Objectives. This amendment advances the legislativerace methods of testing thoroughbred racehorses to detect excess levels of
objective of regulating the conduct of pari-mutuel wagering in a mannertotal carbon dioxide (TCO2), establishes the threshold for excess TCO2 at
designed to maintain the integrity of racing while generating a reasonable37 millimoles per liter, and 39 millimoles for horses that have been admin-
revenue for the support of government.istered furosemide.

(c) Needs and benefits. This rulemaking is necessary to assure the4043.8(b) Establishes procedures in cases where excess TCO2 levels
public’s confidence and continue the high degree of integrity in racing atare found and an owner or trainer challenges the findings to assert a claim
the pari-mutuel betting tracks. Through pre-race and post-race testing, thisof naturally occurring excess TCO2 levels in a horse. 
rulemaking will detect and deter the administration of alkali agents to4043.8(c) Establishes minimum standards for guarded quarantine of a
thoroughbred racehorses and harness racehorses for the purpose of affect-thoroughbred race horse at a race track operated by a track association.
ing the performance of such horse during a pari-mutuel wagering race.4043.8(d) Establishes minimum penalties for excess TCO2 violations

The administration of alkali agents into a racehorse is commonlyin a thoroughbred racehorse ranging from a minimum 60-day license
known as “milkshaking,” where a person administers a mixture of sodiumsuspension and $1,000 fine for a first offense to a minimum one-year
bicarbonate, sugar and water to a horse prior to a race mitigate the effectslicense suspension with a $5,000 fine with a possible additional suspension
of lactic acid on the horse’s muscles during the race, thereby gaining anterm prescribed by the Board. Authorizes an additional two-year suspen-
advantage. Lactic acid is a naturally occurring byproduct of intense muscu-sion for race-day medication violation. Includes provision for purse redis-
lar exercise in mammals, and the accumulation of lactic acid in suchtribution in case of a positive excess TCO2 test.
muscles causes fatigue. Some people associated with racehorses believe4043.8(e) Directs that horses that are found to have excess TCO2 levels
that the administration of an alkaline substance, such as bicarbonate ofwill be disqualified, any monies won will be forfeited/redistributed and
soda, can neutralize the effect of lactic acid in a horse’s muscles. This haspre-race detention shall be imposed.
resulted in the use of alkalizing agents, or “milkshakes” which are admin-4043.9(a) Establishes pre-race detention procedures and requirements
istered to a racehorse in an attempt to alter the performance of the horse.where a racehorse has been tested and found to have excess TCO2 levels
Based on this belief, people have administered milkshakes to racehorses onthat are not physiologically normal, including a minimum six-month pe-
the day of a race with the intent to gain a racing advantage.riod of detention.

This rulemaking is necessary to establish empirical standards and test-4043.9(b) Establishes pre-race detention where a trainer has had more
ing procedures for the enforcement of Board Rule 4043.3(d) and Boardthan one racehorse under his or her care have excess TCO2 levels in a 12-
Rule 4120.3(d), which apply to thoroughbred and harness racehorses re-month period, including a minimum eight-month period of detention for all
spectively and state  “No person shall, attempt to, or cause, solicit, request,horses under the trainer’s care.
or conspire with another or others to. . . administer a mixture of bicarbo-4043.10 Establishes punishment for failure to cooperate in the thor-
nate of soda and sugar in any of their forms in any manner to a horse withinoughbred TCO2 testing program.
24 hours of a racing program at which such horse is programmed to race. It4038.19(g) Allows claimants in a claiming race to void a claim on a
shall be the trainer’s responsibility to prevent such administration.”thoroughbred horse that is subsequently found to have excess TCO2 levels

Horses that have received an alkalizing agent will exhibit elevatedthat are not physiologically normal.
levels of TCO2 over and above normal levels. This rulemaking will estab-4120.13(a) Authorizes pre-race and post-race testing of harness race-
lish the ion selective electrode method with a clinical auto analyzer as ahorses to detect excess levels of total carbon dioxide (TCO2), establishes
standard means of detecting elevated TCO2 in horses. The rule will estab-the threshold for excess TCO2 at 37 millimoles per liter, and 39 millimoles
lish a TCO2 threshhold of 37 millimoles per liter for horses who have notfor horses that have been administered furosemide.
been administered furosemide (Lasix) prior to a race, and 39 millimoles for4120.13(b) Establishes procedures in cases where excess TCO2 levels
horses that have been administered furosemide prior to a race.are found and an owner or trainer challenges the findings to assert a claim

In January 2005, the U.S. Justice Department arrested a New Yorkof naturally occurring excess TCO2 levels in a horse.
licensed thoroughbred trainer and a prominent New York harness driver4120.13(c) Establishes minimum standards for guarded quarantine of a
and charged the two with milkshaking a thoroughbred at Aqueduct Race-harness racehorse at a race track operated by a track association.
way in December 2003 to increase the odds that the horse, A One Rocket,4120.13(d) Establishes minimum penalties for excess TCO2 violations
would win. According to the Justice Department, this was not an isolatedin a harness racehorse ranging from a minimum 60-day license suspension
incident and such violations occurred regularly. This case has broughtand $1,000 fine for a first offense to a minimum one-year license suspen-
national attention to the issue of milkshaking and the need to adopt testingsion with a $5,000 fine with a possible additional suspension term pre-
programs and penalties for such “milkshaking” practices. Clearly, thescribed by the Board. Authorizes an additional two-year suspension for
practice of milkshaking race horses is detrimental to the integrity of therace-day medication violations. Includes provision for purse redistribution
sport of horse racing, erodes public confidence in pari-mutuel wageringin case of a positive excess TCO2 test.
events, and invites criminal abuse and exploitation.4120.13(e) Directs that horses that are found to have excess TCO2

This rulemaking will benefit thoroughbred and harness racing by en-levels will be disqualified, any monies won will be forfeited/redistributed
suring the betting public that horses that compete in pari-mutuel races haveand pre-race detention shall be imposed.
not been tampered with through the administration of alkali agents, thereby4120.14(a) Establishes pre-race detention procedures and requirements
ensuring that no extraordinary advantage has been given to the horsewhere a racehorse has been tested and found to have excess TCO2 levels
through prohibited substances.that are not physiologically normal, including a minimum six-month pe-

riod of detention. (d) Costs.
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(i) Thoroughbred horse owners may be subject to the cost of a pre-race (j) Compliance schedule. The practice known as “milkshaking” of
guarded quarantine imposed upon any single horse found to have excess horses in already prohibited by rule under 9E NYCRR 4043.3 for thor-
TCO2 levels that has not been determined to be physiologically normal for oughbred racehorses and 9E NYCRR 4120.3 for harness racehorses. All of
such horse. The licensed track association sponsoring the race is responsi- the provisions of this rulemaking shall be effective immediately upon
ble for making available a pre-race quarantine stall, and for maintaining an filing with the Department of State.
access log system in either paper or electronic form. The length of time for Consolidated Regulatory Flexibility Analysis, Rural Area Flexibility
such quarantine shall be determined by the stewards or judges, and will Analysis, Job Impact Statement
have an impact on the cost of guarded quarantine. The cost of a paper log is This proposal does not require a Regulatory Flexibility Statement, Rural
approximately $10 retail for a ring binder and 500 pages of paper. The cost Area Flexibility Statement or Job Impact Statement as the amendment
of an electronic record, such as a personal computer or laptop computer, would expand the existing medication testing rules to include a test for
starts at $400 in ordinary retail stores. alkalizing agents in thoroughbred and harness race horses. This testing will

(ii) There are no costs imposed upon the Racing and Wagering Board, utilize the current framework for post-race testing. The pre-race testing
the state or local government because the TCO2 testing program will be component will merely require that a veterinarian take a few minutes to
implemented utilizing the Board’s existing medication testing program, obtain a blood sample from a horse, which is a routine procedure and
personnel and facilities. imposes no new burden upon regulated parties. These amendments do not

(iii) The board cannot fully provide a statement of costs the trainers for impact upon State Administrative Procedure Act section 102(8), nor do
pre-race guarded quarantine because the actual cost of establishing a pre- they affect employment. The proposal will not impose an adverse eco-
race guarded quarantine varies greatly from location to location in New nomic impact on reporting, recordkeeping or other compliance require-
York State, and the physical characteristics of the buildings within which a ments on small businesses in rural or urban areas nor on employment
horse of quarantined. All horses that race at a New York State thorough- opportunities. The rule does not impose any significant technological
bred or harness racetrack are currently afforded stable space for free, so the changes on the industry for the reasons set forth above, because the Board
only added cost that can be expected will be the cost of a guard. A pre-race rules has exisiting rules for post-race testing for the presence of perform-
guarded quarantine may require one guard per horse, or one guard for ance altering drugs and other substances.
many horses, depending upon the access points that need to be controlled
for an effective guarded quarantine. The Board’s rulemaking requires that
the subject horse is kept in an area where access to the subject horse is
restricted to authorized licensed trainers, owners and veterinarians as
subhmitted by the owner, that guards maintain a record of all licensed
persons who have had access to the horse while in guarded quarantine, Department of Taxation and
along with the time and purpose of the visit. In addition to the distinctive
limitations that the guarded quarantine barn will have upon the cost, the Finance
wages of a guard varies depending upon the racetrack itself. According to
track representatives, the hourly cost of guard may range from $7 per hour
up to $20 per hour, depending on the individual racetrack, experience ERRATUMrequired for the specific duties (e.g. a stable guard who is responsible for

A Notice of Proposed Rule Making, I.D. No. TAF-10-07-00001-Psurveillance only compared to a quarantine supervisor who is responsible
pertaining to Fuel Use Tax on Motor Fuel and Diesel Motor Fuel, pub-for also identifying illegal paraphernalia, treatments or procedures) and
lished in the March 7, 2007 issue of the State Register contained incorrectlocal pay scale. The minimum time that a horse is to be quarantined is six
text. The correct text follows:hours, and the maximum time for quarantine is 72 hours.

(e) Paperwork. Owners of any horse that has been found to have an Pursuant to the authority contained in subdivision First of section 171,
excess levels of TCO2 will be required to submit a letter to the steward or subdivision (c) of section 301-h, subdivision 7 of section 509, subdivision
judge of the track where the subject horse is to race, stating that the subject (b) of section 523, and subdivision (a) of section 528 of the Tax Law, the
horse has a normally elevated level of TCO2. Such a letter is necessary for First Deputy Commissioner of Taxation and Finance, being duly author-
a horse to continue racing while under a guarded quarantine. Track as- ized to act due to the vacancy in the office of the Commissioner of
sociations will be required to maintain access logs, either paper or elec- Taxation and Finance, hereby proposes to make and adopt the following
tronic, for a period of 90 days after the guarded quarantine period. amendment to the Fuel Use Tax Regulations, as published in Article 3 of

(f) Local government mandates. This rulemaking will not impose any Subchapter C of Chapter III of Title 20 of the Official Compilation of
program, service, duty, or responsibility upon any county, city, town, Codes, Rules and Regulations of the State of New York.
village, school district fire district or other special district.

Section 1. Paragraph (1) of subdivision (b) of section 492.1 of such(g) Duplication. Since the New York State Racing & Wagering Board
regulations is amended by adding a new subparagraph (xlvi) to read asis exclusively responsible for the regulation of pari-mutuel wagering activ-
follows:ities in New York State, there are no other relevant rules or other legal

requirements of the state or federal government regarding total carbon
dioxide testing of thoroughbred racehorses and harness racehorses in New Motor Fuel Diesel Motor Fuel
York State. Sales Tax Composite Aggregate Sales Tax Composite Aggregate

(h) Alternatives. The Board did not consider any other significant Component Rate Rate Component Rate Rate
alternatives because no other significant alternates are available. The (xlv) January - March 2007
rulemaking is based upon an established TCO2 testing program already 14.0 22.0 38.6 14.0 22.0 36.85

(xlvi) April - June 2007adopted and in use by the New Jersey Racing Commission. The testing
14.0 22.0 38.6 14.0 22.0 36.85procedure included in this rulemaking is the only TCO2 test that has been

reviewed and declared reliable by a state court, in this case, the New Jersey
The Department of State apologizes for any confusion this may haveSupreme Court recognized the reliability of the Beckman test generally

caused.and as applied by the New Jersey Racing Commission (Campbell v. New
Jersey Racing Commission, New Jersey Supreme Court, 169 N.J. 579, 781
A.2d 1035, October 11, 2001.) The TCO2 threshold levels in this rule are
supported by findings of the Canadian Pari-Mutual Agency, which are
published “Effects of Sampling and Analysis Times and Furosemide Ad-
ministration on TCO2 Concentrations in Standardbred and Thoroughbred
Horses.” This paper was presented at the 13th International Conference of
Racing Analysts and Veterinarians in Cambridge, U.K., in 2000 and pub-
lished in the Conference Proceedings. The data in this study supports the
thresholds of 37 mmol/L (non-furosemide) and 39 mmol/L (furosemide)
which has been adopted in both Canada and Australia.

(i) Federal standards. There are no federal standards applicable to the
subject area of state-regulated parimutuel wagering activity.
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