
RULE MAKING
ACTIVITIES

Assessment of Public CommentEach rule making is identified by an I.D. No., which consists
The agency received no public comment.of 13 characters. For example, the I.D. No. AAM-01-96-

00001-E indicates the following: NOTICE OF ADOPTION
AAM -the abbreviation to identify the adopting agency Jurisdictional Classification
01 -the State Register issue number I.D. No. CVS-23-07-00005-A
96 -the year Filing No. 962

Filing date: Sept. 7, 200700001 -the Department of State number, assigned upon re-
Effective date: Sept. 26, 2007ceipt of notice

E -Emergency Rule Making—permanent action not PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:intended (This character could also be: A for Adop-
Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR.tion; P for Proposed Rule Making; RP for Revised
Statutory authority: Civil Service Law, section 6(1)Rule Making; EP for a combined Emergency and
Subject: Jurisdictional classification.Proposed Rule Making; or EA for an Emergency
Purpose: To classify a position in the exempt class in the ExecutiveRule Making that is permanent and does not expire
Department.

90 days after filing.)
Text was published in the notice of proposed rule making, I.D. No.
CVS-23-07-00005-P, Issue of June 6, 2007.Italics contained in text denote new material. Brackets indi-
Final rule compared with proposed rule: No changes.cate material to be deleted.
Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir-
ley.laplante@cs.state.ny.us
Assessment of Public Comment
The agency received no public comment.

Department of Civil Service
NOTICE OF ADOPTION

Jurisdictional Classification
NOTICE OF ADOPTION I.D. No. CVS-23-07-00006-A

Filing No. 964Jurisdictional Classification
Filing date: Sept. 7, 2007

I.D. No. CVS-23-07-00004-A
Effective date: Sept. 26, 2007

Filing No. 961
Filing date: Sept. 7, 2007 PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Effective date: Sept. 26, 2007 cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR.PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Statutory authority: Civil Service Law, section 6(1)cedure Act, NOTICE is hereby given of the following action:
Subject: Jurisdictional classification.Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR.
Purpose: To classify a position in the exempt class in the ExecutiveStatutory authority: Civil Service Law, section 6(1)
Department.Subject: Jurisdictional classification.
Text was published in the notice of proposed rule making, I.D. No.Purpose: To classify a position in the exempt class in the Executive
CVS-23-07-00006-P, Issue of June 6, 2007.Department.
Final rule compared with proposed rule: No changes.Text was published in the notice of proposed rule making, I.D. No.

CVS-23-07-00004-P, Issue of June 6, 2007. Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir-Final rule compared with proposed rule: No changes.
ley.laplante@cs.state.ny.usText of rule may be obtained from: Shirley LaPlante, Department of
Assessment of Public CommentCivil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir-

ley.laplante@cs.state.ny.us The agency received no public comment.
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NOTICE OF ADOPTION NOTICE OF ADOPTION

Jurisdictional Classification Jurisdictional Classification
I.D. No. CVS-23-07-00008-A I.D. No. CVS-23-07-00011-A
Filing No. 969 Filing No. 975
Filing date: Sept. 7, 2007 Filing date: Sept. 7, 2007
Effective date: Sept. 29, 2007 Effective date: Sept. 26, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR. Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1) Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional classification. Subject: Jurisdictional classification.
Purpose: To classify a position in the exempt class in the Department of Purpose: To classify positions in the exempt class in the Department of
Health. Mental Hygiene.
Text was published in the notice of proposed rule making, I.D. No. Text was published in the notice of proposed rule making, I.D. No.
CVS-23-07-00008-P, Issue of June 6, 2007. CVS-23-07-00011-P, Issue of June 6, 2007.
Final rule compared with proposed rule: No changes. Final rule compared with proposed rule: No changes.
Text of rule may be obtained from: Shirley LaPlante, Department of Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir- Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir-
ley.laplante@cs.state.ny.us ley.laplante@cs.state.ny.us
Assessment of Public Comment Assessment of Public Comment
The agency received no public comment. The agency received no public comment.

NOTICE OF ADOPTION NOTICE OF ADOPTION

Jurisdictional Classification Jurisdictional Classification
I.D. No. CVS-23-07-00009-A I.D. No. CVS-23-07-00012-A
Filing No. 974 Filing No. 963
Filing date: Sept. 7, 2007 Filing date: Sept. 7, 2007
Effective date: Sept. 26, 2007 Effective date: Sept. 26, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR. Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1) Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional classification. Subject: Jurisdictional classification.
Purpose: To classify a position in the exempt class in the Executive Purpose: To delete a position from the exempt class in the Department of
Department. Health.
Text was published in the notice of proposed rule making, I.D. No. Text was published in the notice of proposed rule making, I.D. No.
CVS-23-07-00009-P, Issue of June 6, 2007 CVS-23-07-00012-P, Issue of June 6, 2007.
Final rule compared with proposed rule: No changes. Final rule compared with proposed rule: No changes.
Text of rule may be obtained from: Shirley LaPlante, Department of Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir- Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir-
ley.laplante@cs.state.ny.us ley.laplante@cs.state.ny.us
Assessment of Public Comment Assessment of Public Comment
The agency received no public comment. The agency received no public comment.

NOTICE OF ADOPTION NOTICE OF ADOPTION

Jurisdictional Classification Jurisdictional Classification
I.D. No. CVS-23-07-00010-A I.D. No. CVS-23-07-00013-A
Filing No. 968 Filing No. 965
Filing date: Sept. 7, 2007 Filing date: Sept. 7, 2007
Effective date: Sept. 26, 2007 Effective date: Sept. 26, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR. Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1) Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional classification. Subject: Jurisdictional classification.
Purpose: To classify positions in the exempt class in the Department of Purpose: To delete a position from and classify a position in the exempt
Mental Hygiene. class in the Executive Department.
Text was published in the notice of proposed rule making, I.D. No. Text was published in the notice of proposed rule making, I.D. No.
CVS-23-07-00010-P, Issue of June 6, 2007. CVS-23-07-00013-P, Issue of June 6, 2007.
Final rule compared with proposed rule: No changes. Final rule compared with proposed rule: No changes.
Text of rule may be obtained from: Shirley LaPlante, Department of Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir- Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir-
ley.laplante@cs.state.ny.us ley.laplante@cs.state.ny.us
Assessment of Public Comment Assessment of Public Comment
The agency received no public comment. The agency received no public comment.
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NOTICE OF ADOPTION NOTICE OF ADOPTION

Jurisdictional Classification Jurisdictional Classification
I.D. No. CVS-23-07-00014-A I.D. No. CVS-23-07-00017-A
Filing No. 972 Filing No. 970
Filing date: Sept. 7, 2007 Filing date: Sept. 7, 2007
Effective date: Sept. 26, 2007 Effective date: Sept. 26, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Appendix(es) 2 of Title 4 NYCRR. Action taken: Amendment of Appendix(es) 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1) Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional classification. Subject: Jurisdictional classification.
Purpose: To classify a position in the non-competitive class in the Execu- Purpose: To delete positions from and classify positions in the non-
tive Department. competitive class in the Executive Department.
Text was published in the notice of proposed rule making, I.D. No. Text was published in the notice of proposed rule making, I.D. No.
CVS-23-07-00014-P, Issue of June 6, 2007. CVS-23-07-00017-P, Issue of June 6, 2007.
Final rule compared with proposed rule: No changes. Final rule compared with proposed rule: No changes.
Text of rule may be obtained from: Shirley LaPlante, Department of Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir- Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir-
ley.laplante@cs.state.ny.us ley.laplante@cs.state.ny.us
Assessment of Public Comment Assessment of Public Comment
The agency received no public comment. The agency received no public comment.

NOTICE OF ADOPTION NOTICE OF ADOPTION

Jurisdictional Classification Jurisdictional Classification
I.D. No. CVS-23-07-00015-A I.D. No. CVS-23-07-00018-A
Filing No. 967 Filing No. 973
Filing date: Sept. 7, 2007 Filing date: Sept. 7, 2007
Effective date: Sept. 26, 2007 Effective date: Sept. 26, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Appendix(es) 2 of Title 4 NYCRR. Action taken: Amendment of Appendix(es) 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1) Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional classification. Subject: Jurisdictional classification.
Purpose: To classify positions in the non-competitive class in the State Purpose: To delete positions from and classify positions in the non-
University of New York. competitive class in the Department of Transportation.
Text was published in the notice of proposed rule making, I.D. No. Text was published in the notice of proposed rule making, I.D. No.
CVS-23-07-00015-P, Issue of June 6, 2007. CVS-23-07-00018-P, Issue of June 6, 2007.
Final rule compared with proposed rule: No changes. Final rule compared with proposed rule: No changes.
Text of rule may be obtained from: Shirley LaPlante, Department of Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir- Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir-
ley.laplante@cs.state.ny.us ley.laplante@cs.state.ny.us
Assessment of Public Comment Assessment of Public Comment
The agency received no public comment. The agency received no public comment.

NOTICE OF ADOPTION NOTICE OF ADOPTION

Jurisdictional Classification Jurisdictional Classification
I.D. No. CVS-23-07-00016-A I.D. No. CVS-23-07-00019-A
Filing No. 966 Filing No. 960
Filing date: Sept. 7, 2007 Filing date: Sept. 7, 2007
Effective date: Sept. 26, 2007 Effective date: Sept. 26, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Appendix(es) 2 of Title 4 NYCRR. Action taken: Amendment of Appendix(es) 1 and 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1) Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional classification. Subject: Jurisdictional classification.
Purpose: To delete a position from and classify a position in the non- Purpose: To classify a position in the exempt class and delete a position
competitive class in the Executive Department. from the non-competitive class in the Department of Civil Service.
Text was published in the notice of proposed rule making, I.D. No. Text was published in the notice of proposed rule making, I.D. No.
CVS-23-07-00016-P, Issue of June 6, 2007. CVS-23-07-00019-P, Issue of June 6, 2007.
Final rule compared with proposed rule: No changes. Final rule compared with proposed rule: No changes.
Text of rule may be obtained from: Shirley LaPlante, Department of Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir- Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir-
ley.laplante@cs.state.ny.us ley.laplante@cs.state.ny.us
Assessment of Public Comment Assessment of Public Comment
The agency received no public comment. The agency received no public comment.
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NOTICE OF ADOPTION NOTICE OF ADOPTION

Jurisdictional Classification Jurisdictional Classification
I.D. No. CVS-23-07-00020-A I.D. No. CVS-24-07-00005-A
Filing No. 971 Filing No. 978
Filing date: Sept. 7, 2007 Filing date: Sept. 7, 2007
Effective date: Sept. 26, 2007 Effective date: Sept. 26, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Appendix(es) 1 and 2 of Title 4 NYCRR. Action taken: Amendment of Appendix(es) 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1) Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional classification. Subject: Jurisdictional classification.
Purpose: To classify a position in the exempt class and delete a position Purpose: To delete positions from the non-competitive class in the State
from the non-competitive class in the Executive Department. Department Service.
Text was published in the notice of proposed rule making, I.D. No. Text was published in the notice of proposed rule making, I.D. No.
CVS-23-07-00020-P, Issue of June 6, 2007. CVS-24-07-00005-P, Issue of June 13, 2007.
Final rule compared with proposed rule: No changes. Final rule compared with proposed rule: No changes.
Text of rule may be obtained from: Shirley LaPlante, Department of Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir- Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir-
ley.laplante@cs.state.ny.us ley.laplante@cs.state.ny.us
Assessment of Public Comment Assessment of Public Comment
The agency received no public comment. The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification
I.D. No. CVS-24-07-00003-A
Filing No. 976 State Consumer Protection
Filing date: Sept. 7, 2007
Effective date: Sept. 26, 2007 Board
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

NOTICE OF ADOPTIONAction taken: Amendment of Appendix(es) 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1) U.S. Consumer Product Safety Commission’s Handbook for Pub-
Subject: Jurisdictional classification. lic Playground Safety
Purpose: To classify positions in the exempt class in the Department of

I.D. No. CPR-27-07-00006-ALaw.
Filing No. 957Text was published in the notice of proposed rule making, I.D. No.
Filing date: Sept. 6, 2007CVS-24-07-00003-P, Issue of June 13, 2007.
Effective date: Sept. 26, 2007Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Shirley LaPlante, Department of PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir- cedure Act, NOTICE is hereby given of the following action:
ley.laplante@cs.state.ny.us Action taken: Addition of Part 4605 to Title 21 NYCRR.
Assessment of Public Comment Statutory authority: General Business Law, section 399-dd
The agency received no public comment. Subject: U.S. Consumer Product Safety Commission’s Handbook for

Public Playground Safety.NOTICE OF ADOPTION
Purpose: To create rules pursuant to the statutory requirements of Gen-
eral Business Law, section 399-dd.Jurisdictional Classification
Text or summary was published in the notice of proposed rule making,I.D. No. CVS-24-07-00004-A
I.D. No. CPR-27-07-00006-P, Issue of July 3, 2007.Filing No. 977
Final rule as compared with last published rule: No changes.Filing date: Sept. 7, 2007
Text of rule and any required statements and analyses may beEffective date: Sept. 26, 2007
obtained from: Lisa R. Harris, Consumer Protection Board, Five Empire

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- State Plaza, Suite 2101, Albany, NY 12223, (518) 474-2348, e-mail:
cedure Act, NOTICE is hereby given of the following action: lisa.harris@consumer.state.ny.us
Action taken: Amendment of Appendix(es) 2 of Title 4 NYCRR. Assessment of Public Comment

The Consumer Protection Board received three (3) comment submis-Statutory authority: Civil Service Law, section 6(1)
sions. The comments were received from Utica National Insurance Group,Subject: Jurisdictional classification.
Onondaga Cortland Madison (OCM) BOCES and Tompkins Seneca TiogaPurpose: To classify a position in the non-competitive class in the Execu-
(TST) BOCES. The comments from Utica National related to the publica-tive Department.
tion and effective date of the Rule as well as the availability of anyText was published in the notice of proposed rule making, I.D. No. educational information on compliance. Comments received from TST

CVS-24-07-00004-P, Issue of June 13, 2007. and OCM BOCES related to the drafting of law and suggested that the law
Final rule compared with proposed rule: No changes. should have been drafted to reflect compliance with American Society for
Text of rule may be obtained from: Shirley LaPlante, Department of Testing Materials (ASTM) standards instead of the Consumer Product
Civil Service, Albany, NY 12239, (518) 473-6598, e-mail: shir- Safety Commission (CPSC) Handbook for Public Playground Safety.
ley.laplante@cs.state.ny.us The CPB has received no substantive comment regarding the text of the
Assessment of Public Comment Rule. Further, the proposed rule is necessary to comply with General
The agency received no public comment. Business Law Section 399-dd.
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Education Law section 101 continues the existence of the Education
Department, with the Board of Regents as its head, and authorizes theEducation Department Regents to appoint the Commissioner as chief administrative officer of the
Department, which is charged with the general management and supervi-
sion of public schools and the educational work of the State. 

Education Law Section 202(1) grants to the Board of Regents thePROPOSED RULE MAKING authority to govern and exercise the corporate powers of the University of
NO HEARING(S) SCHEDULED the State of New York. 

Education Law Section 207 grants general rule making authority to the
Disaster Planning Board of Regents to carry into effect the law and policies of the State
I.D. No. EDU-39-07-00021-P relating to education. 

Education Law Section 210 grants to the Board of Regents the author-
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- ity to register domestic and foreign institutions in terms of New York
cedure Act, NOTICE is hereby given of the following proposed rule: standards.
Proposed action: Amendment of sections 50.1(w), 52.2(c)(4) and 145- Education Law section 215 authorizes the Regents, the Commissioner,
2.1(g) of Title 8 NYCRR. or their representatives, to visit, examine and inspect any institution admit-
Statutory authority: Education Law, sections 101 (not subdivided), ted to the University of the State of New York, as defined in Education
202(1), 207 (not subdivided), 210 (not subdivided), 215 (not subdivided), Law section 214, and to require, as often as desired, duly verified reports
and 305(1), (2) and (20) giving such information and in such form as they shall prescribe. 
Subject: Disaster planning. Education Law section 305(1) designates the Commissioner as chief

executive officer of the State system of education and the Regents, andPurpose: To permit an institution to provide a statement of academic
authorizes the Commissioner to enforce laws relating to the educationalstandards establishing equivalency of instruction and study in the tempo-
system and to execute the Regents’ educational policies. Section 305(2)rary closure of an institution as a result of a disaster.
authorizes the Commissioner to have general supervision over schoolsText of proposed rule: 1. Subdivision (w) of section 50.1 of the Regula-
subject to the Education Law. Section 305(20) provides that the Commis-tions of the Commissioner of Education is added, effective January 3,
sioner shall also have and execute such further powers and duties as the2008, as follows:
Commissioner shall be charged by the Board of Regents.(w) Disaster means the occurrence or imminent threat of widespread

2. LEGISLATIVE OBJECTIVES:or severe damage, injury, or loss of life or property resulting from any
natural, technological, radiological or man-made causes, such as fire, The proposed rule provide for the legislative objective of the above-
flood, earthquake, hurricane, tornado, high water, landslide, mudslide, referenced statutes and regulations by amending the requirements for
windstorm, wave action, epidemic, air contamination, drought, explosion, registration of postsecondary curricula concerning the maintenance of a
water contamination, chemical accident, war or civil disturbance as de- statement of academic standards that define and establish an equivalency
clared by state or local governments pursuant to sections 24 or 28 of the of instruction and study. 
Executive Law. 3. NEEDS AND BENEFITS:

2. Paragraph (4) of subdivision (c) of section 52.2 of the Regulations of The proposed rule is needed in order to provide regulatory relief in the
the Commissioner of Education is amended, effective January 3, 2008, as event of a temporary closure of an institution as a result of a disaster. Such
follows: a closure may prevent an institution from meeting the semester hour

(4) A semester hour of credit may be granted by an institution for requirements, and may adversely impact an institution in terms of compli-
fewer hours of instruction and study than those specified in subdivision (o) ance with the Regulations of the Commissioner of Education and in meet-
of section 50.1 of this Subchapter only; ing financial aid requirements of the Tuition Assistance Program (TAP). 

(i) when approved by the commissioner as part of a registered The need for the proposed rule was identified by representatives from
curriculum; [or] the City University of New York, the State University of New York,

(ii) when the commissioner has granted prior approval for the independent colleges and universities, proprietary colleges, the Higher
institution to maintain a statement of academic standards that defines the Education Services Corporation and the State Education Department’s
considerations which establish equivalency of instruction and study and Office of Higher Education, who met and reached a consensus on the
such statement has been adopted by the institution[.]; or proposed rule. 

(iii) in the event of a temporary closure of an institution by the 4. COSTS:
state or local government as a result of a disaster, as defined in section a. Costs to the State government. None. 
50.1(w) of this Title, when the commissioner has granted approval for the b. Costs to local government. None.
institution to maintain a statement of academic standards that defines the

c. Costs to private regulatory parties. None.considerations which establish equivalency of instruction and study and
d. Costs to the regulatory agency. None. The proposed rule, will notsuch statement has been adopted by the institution.

add any new responsibilities for the State Education Department to admin-3. Subdivision (g) of section 145-2.1 of the Regulations of the Com-
ister. missioner of Education is added, effective January 3, 2008, as follows:

5. LOCAL GOVERNMENT MANDATES:(g) Upon presentation of satisfactory evidence that the commissioner
The proposed rule will not impose any new mandates on local govern-has granted approval for the institution to maintain a statement of aca-

ments. The proposed rule is needed in order to provide regulatory relief indemic standards that defines the considerations which establish
the event of a temporary closure of an institution as a result of a disaster. equivalency of instruction of study and such statement has been adopted by

6. PAPERWORK:the institution as a result of a disaster as defined in section 50.1(w) of this
Part, a semester hour of credit may be granted by an institution for fewer The proposed rule will require institutions to submit to the Commis-
hours of instruction and study for purposes of a scholarship, tuition assis- sioner of Education for approval, a statement of academic standards that
tance program or other benefits. defines the considerations which establish equivalency of instruction of

study and such statement must be adopted by the institution as a result of aText of proposed rule and any required statements and analyses may
disaster as defined in proposed section 50.1(w). It does not include anybe obtained from: Anne Marie Koschnick, Legal Assistant, Office of
new reporting requirements for regulated parties. The rule will not increaseCounsel, Education Department, State Education Bldg., Rm. 148, Albany,
the paperwork requirements for students of the institutions of higher edu-NY 12234, (518) 473-8296, e-mail: legal@mail.nysed.gov
cation. Data, views or arguments may be submitted to: Johanna Duncan-Poi-

7. DUPLICATION:tier, Senior Deputy Commissioner of Education - P16, Education Depart-
ment, 2M West Wing, Education Bldg., 89 Washington Ave., Albany, NY The proposed rule does not duplicate any other existing State or Fed-
12234, (518) 474-3862, e-mail: p16education@mail.nysed.gov eral requirements.

8. ALTERNATIVES:Public comment will be received until: 45 days after publication of this
notice. There are no significant viable alternatives to the proposed rule at this

time. Regulatory Impact Statement
1. STATUTORY AUTHORITY: 9. FEDERAL STANDARDS:
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The proposed rule concerns the criteria for registration of postsecon- New York, the State University of New York, independent colleges and
dary curricula and the State student aid program. Federal standards are universities, proprietary colleges, including those that are small busi-
inapplicable. nesses, the Higher Education Services Corporation and the State Education

Department’s Office of Higher Education, who met and reached a consen-10. COMPLIANCE SCHEDULE:
sus on the proposed rule. The proposed rule would go into effect on January 3, 2008. Institutions

(b) Local Governments: of higher education must comply with the regulation on its effective date.
However, the event of a disaster would trigger the requirements of the rule. The proposed rule permits an institution of higher education to estab-

lish an equivalency of instruction and study, as approved by the Commis-Regulatory Flexibility Analysis
sioner, in the event of a temporary closure of the institution by the State or(a) Small Businesses:
local government as a result of a disaster. It is evident from the subjectEFFECT OF RULE:
matter of the rule that it will have no effect on local governments. Because

 The proposed rule would provide regulatory relief in the event of the it is evident from the nature of the proposed rule that it does not affect local
temporary closure of an institution of higher education as a result of a governments, no further measures were needed to ascertain that fact and
disaster. Accordingly, the proposed rule is applicable to each such institu- none were taken. Accordingly, a regulatory flexibility analysis for local
tion in the State, including the 40 degree-granting proprietary colleges governments is not required and one has not been prepared.
(for-profit entities). Of the 40 degree-granting proprietary colleges in New

Rural Area Flexibility AnalysisYork State, 29 are small businesses with 100 or fewer employees that will
1. TYPES AND ESTIMATED NUMBER OF RURAL AREAS:be affected by the rule. 

COMPLIANCE REQUIREMENTS: The proposed rule applies to all public and private institutions of higher
education in New York State including those in rural areas, defined as theThe proposed rule is needed in order to provide regulatory relief in the
44 rural counties with less than 200,000 inhabitants and the 71 towns inevent of a temporary closure of an institution if higher education as a result
urban counties with a population density of 150 per square mile or less. of a disaster. Such a closure may prevent an institution from meeting the

semester hour requirements, and may adversely impact an institution in 2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
terms of compliance with the Regulations of the Commissioner of Educa- REQUIREMENTS, AND PROFESSIONAL SERVICES:
tion and in meeting financial aid requirements of the Tuition Assistance The proposed rule is needed in order to provide regulatory relief in the
Program (TAP). event of a temporary closure of an institution as a result of a disaster. Such

The proposed rule will require institutions to submit to the Commis- a closure may prevent an institution from meeting the semester hour
sioner of Education for approval, a statement of academic standards that requirements, and may adversely impact an institution in terms of compli-
defines the considerations which establish equivalency of instruction of ance with the Regulations of the Commissioner of Education and in meet-
study and such statement must be adopted by the institution as a result of a ing financial aid requirements of the Tuition Assistance Program (TAP). 
disaster as defined in proposed section 50.1(w). It does not include any The rule does not add or alter reporting or recordkeeping requirements
new reporting requirements for regulated parties. The rule will not increase for institutions of higher education in rural areas. It does require the
the paperwork requirements for students of the institutions of higher edu- submission of a statement of academic to the Commissioner of Education
cation. in the event of a disaster necessitating the temporary closure of an institu-

PROFESSIONAL SERVICES: tion of higher education. This statement would define the considerations
The State Education Department expects that existing faculty and staff which establish equivalency of instruction and study, and must be adopted

at institutions of higher education will be sufficient to meet the require- by the institution. 
ments of the proposed rule. Therefore, the proposed rule imposes no The rule does not impose reporting or recordkeeping requirements for
additional professional services requirements for small businesses. students of such institutions in rural areas. In addition, the rule will not

 COMPLIANCE COSTS: require regulated parties to acquire professional services. 
The proposed rule does not impose any significant costs on small 3. COSTS:

businesses. Institutions of higher education falling under the definition of The proposed rule will not impose any capital costs on the public andsmall business would be required to submit to the Commissioner of Educa- private institutions of higher education located in rural areas. tion for approval, a statement of academic standards that defines the
4. MINIMIZING ADVERSE IMPACT:considerations which establish equivalency of instruction of study. Such
The proposed rule is needed in order to provide regulatory relief tostatement must be adopted by the institution as a result of a disaster as

institution of higher education in the event of a temporary closure of andefined in proposed section 50.1 (w). It is anticipated that existing faculty
institution as a result of a disaster. The proposed rule minimizes adverseand staff at institutions will be sufficient to prepare such statement. 
impact by providing a means for institutions to maintain a statement ofECONOMIC AND TECHNOLOGICAL FEASIBILITY: 
academic standards that defines the considerations which establish anThe proposed rule will not impose any technological requirements on
equivalency of instruction and study in circumstances defined by theregulated parties. Because the proposed rule is not expected to impose
amendment to Section 50.1. Upon presentation of satisfactory evidencesignificant additional monetary costs on institutions of higher education,
and approval by the Commissioner, an institution may grant a semesterincluding small businesses, compliance with the proposed requirements is
hour of credit for fewer hours of instruction and study for purposes of aeconomically feasible. 
scholarship, tuition assistance program or other benefits. MINIMIZING ADVERSE IMPACT: 

5. RURAL AREA PARTICIPATION: The proposed rule is needed in order to provide regulatory relief to
The need for the proposed rule was identified by representatives frominstitutions of higher education in the event of a temporary closure of an

the City University of New York, the State University of New York,institution as a result of a disaster. Such a closure may prevent an institu-
independent colleges and universities, proprietary colleges, the Highertion from meeting the semester hour requirements, and may adversely
Education Services Corporation and the State Education Department’simpact an institution in terms of compliance with the Commissioner’s
Office of Higher Education, who met and reached a consensus on theRegulations and in meeting financial aid requirements of the Tuition
proposed rule. During the development of the proposed rule, the content ofAssistance Program. The proposed rule minimizes adverse impact by
the amendments was discussed with representatives of public, private, andproviding a means for institutions to maintain a statement of academic
proprietary institutions who represent institutions in rural areas.standards that defines the considerations which establish an equivalency of

instruction and study in circumstances defined by the amendment to sec- Job Impact Statement
tion 50.1. Upon presentation of satisfactory evidence and approval by the The proposed rule permits an institution of higher education to establish an
Commissioner, an institution may grant a semester hour of credit for fewer equivalency of instruction and study as approved by the Commissioner, in
hours of instruction and study for purposes of a scholarship, tuition assis- the event of a temporary closure of an institution by the State or local
tance program or other benefits. government as a result of a disaster. The rule will not affect jobs and

SMALL BUSINESS PARTICIPATION: employment opportunities in New York State. Because it is evident from
Degree-granting proprietary institutions of higher education located in the nature of this rule that it will have no impact on job or employment

New York State, including those that are small businesses, had opportuni- opportunities, no further steps were needed to ascertain that fact and none
ties to participate in the development of the proposed rule. The need for the were taken. Accordingly, a job impact statement is not required, and one
proposed rule was identified by representatives from the City University of has not been prepared.
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Cultural Education Center, Rm. 10A33, Albany, NY 12230, (518) 474-PROPOSED RULE MAKING
5976, e-mail: jcannell@mail.nysed.gov

NO HEARING(S) SCHEDULED Public comment will be received until: 60 days after publication of this
notice.Local Government Records Management
Regulatory Impact Statement

I.D. No. EDU-39-07-00022-P STATUTORY AUTHORITY:
General rule making authority for the Board of Regents and the Com-PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

missioner of Education is granted by Education Law section 207. Articlecedure Act, NOTICE is hereby given of the following proposed rule:
57-A of the Arts and Cultural Affairs Law provides for the systematicProposed action: Amendment of sections 185.1, 185.2, 185.3, 185.5,
management of local government records. Arts and Cultural Affairs Law185.6, 185.7, 185.8, 185.9 and 185.10 of Title 8 NYCRR.
section 57.23(3) authorizes the Commissioner of Education to promulgateStatutory authority: Education Law, section 207 (not subdivided); and regulations to implement the provisions of Article 57-A with advice from

Arts and Cultural Affairs Law, section 57.23(3) the New York State Local Government Records Advisory Council.
Subject: Local government records management. LEGISLATIVE OBJECTIVES:
Purpose: To revise and clarify various provisions of Part 185 of Title 8 The proposed amendment carries out the intent of the statutes by
NYCRR, especially those pertaining to replacing original records with updating and clarifying various provisions of Part 185 of the Regulations
microforms or digital images, the retention and preservation of electronic of the Commissioner of Education, especially provisions relating to replac-
records, and the use of alternative records disposition schedules. ing original records with microforms or digital images, the retention and
Substance of proposed rule (Full text is not posted on a State website): preservation of electronic records, and the use of alternative records dispo-
The State Education Department proposes to amend sections 185.1, 185.2, sition schedules.
185.3, 185.5, 185.6, 185.7, 185.8, 185.9 and 185.10 of the Regulations of NEEDS AND BENEFITS:
the Commissioner of Education, effective January 3, 2008, which establish The proposed amendment updates and clarifies various provisions of
requirements for local government records management, to revise and Part 185. In particular, revisions to section 185.5 enable local governments
clarify various provisions of the Part, especially those pertaining to replac- in New York to use records disposition schedules or schedule items in lieu
ing original records with microforms or digital images, the retention and of or in addition to schedules issued by the Commissioner, provided that
preservation of electronic records, and the use of alternative records dispo- approval of the Commissioner to such schedules or schedule items is
sition schedules. The following significant changes have been proposed: obtained. Revisions to section 185.7 clarify and modernize requirements

Section 185.1. Definitions used in the Part are revised. for replacing original records with microforms or digital images. Revisions
Section 185.2. Procedures for notifying the Commissioner of new to section 185.8 clarify and modernize requirements for the retention and

records management officers are revised, including removing the current preservation of electronic records. These changes establish improved and
requirement that notifications be in writing. uniform standards that local governments can follow in their records

Section 185.3. The number of members of the Local Government management operations.
Records Advisory Council is increased from 25 to 27 and the criteria for The proposed amendment has been recommended by the State Educa-
selecting such members are broadened. The Commissioner of the New tion Department after consultation with and review by the New York State
York City Department of Records, a representative of the chief administra- Local Government Records Advisory Council. 
tive judge, and the New York City Clerk are designated as permanent COSTS:
members of the Council. The number of required annual meetings of the (a) Costs to the State: None, other than those inherent in Article 57-A of
Local Government Records Advisory Council is decreased from four to the Arts and Cultural Affairs Law.
three. (b) Costs to local governments: None. The proposed amendments to

Section 185.5. The current provision enabling a special purpose unit of Part 185 will modernize and clarify various requirements, but will impose
local government located in a city with a population of one million or more no costs on local governments other than those inherent in Article 57-A of
to adopt and use its own records disposition schedule with approval of the the Arts and Cultural Affairs Law.
Commissioner of Education is broadened to enable any local government (c) Costs to private, regulated parties: None.
in New York to adopt and use its own records disposition schedule or (d) Costs to agency for implementation and continued administration
schedule items with approval of the Commissioner. Such a schedule or of the rule: None, other than those inherent in Article 57-A of the Arts and
schedule items can be used in lieu of or in addition to a schedule issued by Cultural Affairs Law.
the Commissioner. LOCAL GOVERNMENT MANDATES:

Section 185.6. The current provision through which a local government Local governments are required to follow records management require-
can obtain the Commissioner’s approval to destroy records damaged by a ments of Part 185 of the Regulations of the Commissioner of Education.
natural or manmade disaster is broadened to cover situations where the The amendments to Part 185 modernize and clarify those requirements but
damaged records constitute a risk to human health or safety. do not impose any additional program, service, duty or responsibility on

Section 185.7. Requirements for replacing original records with local governments.
microforms or electronic images are revised based on current industry PAPERWORK:
standards. The provision which authorizes digital images of public records The proposed amendment imposes no added paperwork requirements
with a retention period of less than 10 years to replace paper originals or on local governments.
micrographic copies is broadened to cover digital images of all public DUPLICATION:
records regardless of their retention period. The proposed amendment duplicates no existing state or federal re-

Section 185.8. Requirements for the retention and preservation of elec- quirements for local government records.
tronic records are revised based on current industry standards. ALTERNATIVES:

Section 185.9. The requirement that contracts for the storage of local There are no significant alternatives to the issuance of these require-
government records in facilities other than those owned or maintained by ments for local government records management and none were consid-
the local government meet criteria established by the Commissioner is ered.
broadened to cover any agreement, contractual or otherwise, for such FEDERAL STANDARDS:
storage and to require that these agreements must be specifically approved The proposed amendment is promulgated pursuant to the specific re-
by the Commissioner. quirements of Article 57-A of the Arts and Cultural Affairs Law. The

Section 185.10. Requirements for local government records manage- federal government has issued no records management standards specifi-
ment improvement grants are revised to eliminate the requirement that a cally intended for use by local governments of New York.
copy of archival records that are reformatted through such grants must be COMPLIANCE SCHEDULE:
deposited with the State Archives. It is anticipated that local governments will be able to immediately
Text of proposed rule and any required statements and analyses may comply with the proposed amendment upon its effective date.
be obtained from: Anne Marie Koschnick, Legal Assistant, Office of Regulatory Flexibility Analysis
Counsel, Education Department, State Education Bldg., Rm. 148, Albany, (a) Small Businesses:
NY 12234, (518) 473-8296, e-mail: legal@mail.nysed.gov The proposed amendment relates solely to local government records
Data, views or arguments may be submitted to: Jeffrey Cannell, Dep- management and does not impose any reporting, recordkeeping or other
uty Commissioner, Education Department, Office of Cultural Education, compliance requirements on small businesses, nor will it impose any
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adverse economic impact on them. Because it is evident from the nature of RURAL AREA PARTICIPATION:
the proposed amendment that it will not affect small businesses, no further The proposed amendment was reviewed and approved by the Local
steps were needed to ascertain that fact and none were taken. Accordingly, Government Records Advisory Council, established by State law to advise
a regulatory flexibility analysis for small businesses is not required and one the Commissioner of Education on records management matters, and
was not prepared. which includes members from rural areas.

(b) Local Government: Job Impact Statement
EFFECT OF RULE: The proposed amendment relates solely to local government records man-
The proposed amendment will affect all local governments in New agement and will not have an adverse impact on jobs or employment

York that are subject to the records management requirements of the opportunities. Because it is evident from the nature of the proposed amend-
Commissioner of Education. The amendment revises and clarifies various ment that it will have no impact on jobs or employment opportunities, no
requirements, including those concerning replacing paper records with further measures were needed to ascertain that fact and none were taken.
microforms or digital images, the retention and preservation of electronic Accordingly, a job impact statement is not required and one has not been
records, and the use of alternative records disposition schedules. prepared.

COMPLIANCE REQUIREMENTS:
Local governments in New York are currently required to comply with

records management requirements of the Commissioner of Education. The
amendments to Part 185 impose no new compliance requirements but
instead modernize and clarify those requirements now in place.

PROFESSIONAL SERVICES: Department of Environmental
The proposed amendment proposes no additional professional services Conservationrequirements on local governments other than those already required by

law.
COMPLIANCE COSTS:
The proposed amendments to Part 185 will modernize and clarify PROPOSED RULE MAKING

various requirements, but will not impose any compliance costs on local
 HEARING(S) SCHEDULEDgovernments other than those inherent in Article 57-A of the Arts and

Cultural Affairs Law. New Major Facilities and Major Modifications to ExistingECONOMIC AND TECHNOLOGICAL FEASIBILITY:
FacilitiesThe proposed amendment includes revisions to standards for replacing
I.D. No. ENV-39-07-00006-Poriginal records with microforms or digital images and for retaining and

preserving electronic records and is technologically feasible. Economic
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-feasibility is addressed under the Compliance Costs section set forth
cedure Act, NOTICE is hereby given of the following proposed rule:above.
Proposed action: Amendment of Parts 200, 201 and 231 of Title 6MINIMIZING ADVERSE IMPACT:
NYCRR.Local governments in New York are currently required to comply with
Statutory authority: Environmental Conservation Law, 1-0101, 3-0301,records management requirements of the Commissioner of Education. The
3-0303, 19-0103, 19-0105, 19-0107, 19-0301, 19-0302, 19-0303 and 19-proposed amendments to Part 185 impose no new compliance require-
0305; and Federal Clean Air Act, sections 160-169 and 171-193 (42 U.S.C.ments or additional costs but instead modernize and clarify those require-
7470-7479; 7501-7515)ments now in place, including those concerning replacing paper records
Subject: Requirements for proposed new major facilities and major mod-with microforms or digital images, the retention and preservation of elec-
ifications to existing facilities located in attainment and nonattainmenttronic records, and the use of alternative records disposition schedules.
areas of the State. LOCAL GOVERNMENT PARTICIPATION:
Purpose: To comply with the 2002 Federal New Source Review (NSR)The proposed amendment was reviewed and approved by the Local
Rule EPA promulgated and correct deficiencies that EPA identified inGovernment Records Advisory Council, established by State law to advise
regards to New York’s existing Nonattainment New Source Reviewthe Commissioner of Education on records management matters.
(NNSR) regulation. The 2002 Federal NSR Rule modified both the NNSRRural Area Flexibility Analysis
and Prevention of Significant Deterioration (PSD) regulations at 40 CFRTYPES AND ESTIMATED NUMBER OF RURAL AREAS:
51.165 and 52.21, respectively, and requires states with State Implementa-The proposed amendment will apply to all municipalities and miscella-
tion Plan (SIP) approved NSR programs to revise their regulations inneous local governments in New York State, including the 44 rural coun-
accordance with the 2002 Federal NSR Rule and submit the revisions toties with less than 200,000 inhabitants and the urban counties with a
EPA for approval into the SIP. The department’s existing NNSR programpopulation density of 150 per square mile or less.
at Part 231 is subject to this requirement. Another purpose of the ruleREPORTING, RECORDKEEPING AND OTHER COMPLIANCE
making is to adopt a State PSD program for proposed new major facilitiesREQUIREMENTS AND PROFESSIONAL SERVICES:
and major modifications to existing facilities located in attainment areas.The proposed amendment revises and clarifies the records management
The proposed Part 231 rule incorporates provisions from the Federal PSDrequirements of the Commissioner of Education. These compliance re-
regulations in significant part with additional provisions to ensure enforce-quirements are already in place and affected local governments are now
ability of the rule and effective monitoring, recordkeeping and reporting.required to follow the current requirements of the Commissioner. The
Public hearing(s) will be held at: 2:00 p.m., Nov. 13, 2007 at Depart-proposed amendment proposes no additional professional services require-
ment of Environmental Conservation, Region 8, Conference Rm., 6274 E.ments on local governments, other than those already required by law.
Avon-Lima Rd., Avon, NY; 2:00 p.m., Nov. 15, 2007 at Department ofCOMPLIANCE COSTS:
Environmental Conservation, Public Assembly Rm. 129, 625 Broadway,The proposed amendments to Part 185 will modernize and clarify
Albany, NY; and 2:00 p.m., Nov. 16, 2007 at Department of Environmen-various requirements, but will not impose any compliance costs on local
tal Conservation, Region 2 Annex, Hearing Rm. 106, 11-15 47th Ave.,governments other than those inherent in Article 57-A of the Arts and
Long Island City, NY.Cultural Affairs Law.
Accessibility: All public hearings have been scheduled at places reasona-MINIMIZING ADVERSE IMPACT:
bly accessible to persons with a mobility impairment.The proposed amendment will have no adverse impact on municipali-
Interpreter Service: Interpreter services will be made available to deafties and miscellaneous local governments in rural areas or elsewhere in
persons, at no charge, upon written request submitted within reasonableNew York State. Local governments in New York are currently required to
time prior to the scheduled public hearing. The written request must becomply with records management requirements of the Commissioner of
addressed to the agency representative designated in the paragraph below.Education. The proposed amendments to Part 185 impose no new compli-

ance requirements or additional costs but instead modernize and clarify Substance of proposed rule (Full text is posted at the following State
those requirements now in place, including those concerning replacing website: www.dec.ny.gov): The Department of Environmental Conserva-
paper records with microforms or digital images, the retention and preser- tion (DEC) proposes to amend Parts 200, 201 and 231 of Title 6 of the
vation of electronic records, and the use of alternative records disposition Official Compilation of Codes, Rules, and Regulations of the State of New
schedules. York, entitled “General Provisions,” “Permits and Registrations” and
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“New Source Review in Nonattainment Areas and Ozone Transport Re- To facilitate the implementation and administration of Part 231, the
gions.” Department has included the requirements for new and modified facilities

in four main subparts (231-5 to 231-8) depending on the facility’s locationThe Part 200 amendments will add a definition for Routine Mainte-
in an attainment or nonattainment area.nance, Repair, or Replacement (RMRR), codifying current Department

Subpart 231-5 is applicable to new facilities and to modifications atpractice of reviewing RMRR activities on a case by case basis, taking into
existing non-major facilities in nonattainment areas. Proposed new majoraccount the nature and extent of the activity and its frequency and cost. In
facilities will continue to be subject to the requirements to install Lowestaddition, the Department is revising Part 200 (Sections 200.9 and 200.10).
Achievable Emission Rate (LAER) and obtain emission offsets as they areSection 200.9 is being amended to include all federal materials referenced
under existing Subpart 231-2. The subpart also specifies that non-majorin the proposed amendments to Part 231. Section 200.10(a) is being
facilities undertaking projects which are major by themselves, or increaseamended to reflect that the Department is no longer delegated responsibil-
the emissions of the facility above major thresholds must obtain permitsity for implementation of the Federal Prevention of Significant Deteriora-
which limit emissions.tion (PSD) Program.

Subpart 231-6 applies to modifications at existing major facilities inThe proposed amendments to Part 201 revise the definition for “major
nonattainment areas. The subpart continues the requirements for LAERstationary source or major source” at 6 NYCRR 201-2.1(b)(21). The
technology and emission offsets that exist in the Department’s currentdefinition will now encompass the term “major facility” and incorporate
nonattainment NSR program. The subpart also specifies that facilities canmajor facility and significant project thresholds for facilities emitting
perform a netting exercise to determine whether the modification, whenparticulate matter or particles with an aerodynamic diameter less than or
considering other contemporaneous activities at the facility, would exceedequal to a nominal 2.5 micro-meters (PM-2.5). EPA designated the New
applicable emissions thresholds. York City metropolitan area as nonattainment for the PM 2.5 standard (70

Fed. Reg. 944). Nonattainment new source review (NNSR) is now re- Subpart 231-7 applies to new facilities and to modifications at existing
quired for new major facilities and major modifications to existing facili- non-major facilities in attainment areas. The subpart implements the re-
ties that emit PM 2.5 in significant amounts in the PM2.5 nonattainment quirements for determination of air quality impacts through modeling, and
area. the application of Best Available Control Technology (BACT). The sub-

part also specifies that non-major facilities undertaking projects which are The existing nonattainment New Source Review program at Part 231
major by themselves, or increase the emissions of the facility above majorwill be re-titled “New Source Review for New and Modified Facilities”
thresholds must obtain permits which limit emissions. and will include new Subparts 231-3 through 231-13. The new subparts

will implement nonattainment New Source Review (NNSR) and attain- Subpart 231-8 applies to modifications at existing major facilities in
ment New Source Review (PSD). The NNSR requirements are based on attainment areas of the State. The subpart implements the requirements for
New York’s existing NNSR program Subpart 231-2, with revisions to determination of air quality impacts through modeling and the application
include selected provisions from the December 31, 2002 Federal NSR of BACT in the case of facilities which undertake a NSR major modifica-
reform rule. The PSD requirements are also based largely on the December tion. These requirements address Federal PSD requirements. The subpart
31, 2002 Federal NSR reform rule as codified at 40 CFR 52.21. also specifies that facilities can perform a netting exercise to determine

whether the modification, when combined with other contemporaneousThe proposed revisions to Part 231 will change the basis of applicabil-
activities at the facility, would exceed emissions thresholds. ity for modifications and emission reduction credits (ERCs) from an

“Emission Unit” basis to an “Emission Source” basis, incorporate various The remaining five subparts include general provisions that apply to
federal requirements, provide clarification of existing requirements, and both new and modified subject facilities.
require comprehensive reporting, monitoring, and recordkeeping that will Subpart 231-9 sets forth the requirements for establishing Plantwide
conform to the requirements of Title V. Through this rulemaking, the Applicability Limitations (PAL) at Title V facilities. A PAL allows a
Department will also establish a new method for determining baseline facility to undertake modifications without being subject to NSR review as
actual emissions. Baseline actual emissions will be determined by using long as the facility does not exceed its PAL emission limit. Subpart 231-9
any 24 consecutive month period of emissions in the previous five years. is based on the PAL provisions from the December 31, 2002 Federal NSR
All facilities (no separate baseline period for electric utility steam generat- rule (67 Fed Reg at 80278), which specify PAL creation, duration, and
ing units) will be required to determine their baseline actual emissions expiration. The Department has made a few revisions to the federal regula-
using this method. tory language to take into account Subpart 201-6, New York’s approved

Title V regulation and to ensure that reduced emissions and improved airThe Department will retain existing Subpart 231-1 “Requirements for
quality will result. PALs are established in Title V permits and are subjectemission sources subject to the regulation prior to November 15, 1992”
to Title V permit application and processing procedures for creation,and Subpart 231-2, “Requirements for emission units subject to the regula-
modification, or renewal. PALs are created for an initial period of 10 years,tion on or after November 15, 1992”. These regulations are currently cited
less if established during the middle of a Title V permit term, and can bein many air permits issued throughout the State and retaining them will
renewed for 10 years, subject to certain restrictions. The proposed regula-facilitate implementation and enforcement of the NSR program. Existing
tion requires that the PAL shall be reduced to 75 percent of the initial PAL,Subpart 231-2 will be revised only to indicate that the Subpart will not
commencing with the first day of the sixth year of the PAL, unless theapply after the date the proposed revisions to Part 231 become effective.
owner or operator demonstrates that a lesser level of reduction is justified.Thus, permit applications received on or after the effective date of revised
The owner or operator may seek an alternative reduced PAL by demon-Part 231 will be processed according to the provisions of Subparts 231-3
strating that the application of BACT and/or LAER, as applicable, on allthrough 231-13, as applicable.
major PAL emission sources at the facility would not result in a 25 percentNew Subparts 231-3 through 231-13 have been added to include provi-
reduction in the initial PAL. The Department may authorize a reduction insions from the EPA December 31, 2002 NSR Rule, and incorporate the
the PAL to a level that would reflect the emissions from the facility if allFederal PSD program. The NNSR provisions currently specified in Sub-
major PAL emission sources are operated at full capacity after complyingpart 231-2 are being updated and incorporated into these new subparts. The
with BACT and/or LAER, as applicable.Department is also adopting a State PSD program which is based largely

Subpart 231-10 defines emission offset and Emission Reduction Crediton the Federal PSD rule and included in Subparts 231-7, 231-8, and 231-
(ERC) creation and use. The provisions for ERC creation and use are12. The subparts of the proposed regulation are being organized to ease
substantially the same as existing Subpart 231-2. determinations of applicability, to collect common requirements into

groups, and to streamline the regulation. The organization of the new Subpart 231-11 sets forth specific permit, monitoring, reporting and
regulation strives to make a more coherent series of requirements and recordkeeping requirements that apply to new major facilities, NSR major
obligations. modifications and minor modifications. These requirements are in addition

to any Part 201 requirements that may apply. Subpart 231-3 General Provisions specifies provisions which apply
generally including a transition plan, general permit requirements, general Subpart 231-12 specifies the ambient air quality impact analysis re-
prohibitions, exemptions, and circumvention. quirements for facilities in attainment areas. These requirements emanate

from the Federal PSD rule which is codified at 40 CFR 52.21. Subpart 231-4 defines the terms used throughout Part 231 and incorpo-
rates terms from both the existing Subpart 231-2 and the Federal PSD rule, Subpart 231-13 includes several tables which list applicable emission
40 CFR 52.21. The Department has made minor revisions to terms used in thresholds for proposed new and modified facilities, emission offset ratios,
existing Subpart 231-2 and 40 CFR 52.21 so that definitions are consistent federal Class I variance maximum allowable increase concentrations, and
for both nonattainment and attainment NSR and with New York’s regula- maximum allowable increase in SO2 concentrations for gubernatorial vari-
tions. ances. Table 9—Source Category List includes the new chemical process
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plant exclusion for ethanol production facilities that produce ethanol by designed to “reduce burden, maximize operating flexibility, improve envi-
natural fermentation (included in NAICS codes 325193 or 312140). This ronmental quality, provide additional certainty, and promote administra-
exclusion was promulgated in the EPA May 1st, 2007 Final Rule for 40 tive efficiency” (‘id.’ at 80189). The 2002 Federal NSR Rule required
CFR Parts 51, 52, 70, and 71 Prevention of Significant Deterioration, States with approved PSD and NNSR programs to submit a SIP revision by
Nonattainment New Source Review, and Title V: Treatment of Certain January 2006. The Department NNSR regulation at 6 NYCRR Part 231 is
Ethanol Production Facilities Under the Major Emitting Facility’’ defini- subject to this SIP submittal requirement. The Department implemented
tion. the PSD program on behalf of EPA pursuant to a delegation agreement

with EPA that had been in effect since the mid 1980s. The DepartmentText of proposed rule and any required statements and analyses may
could have continued to implement the PSD program as a delegated Statebe obtained from: Ricky Leone, Department of Environmental Conser-
but objected to several aspects of EPA’s 2002 Federal NSR Rule andvation, Division of Air Resources, 625 Broadway, Albany, NY 12233-
determined that it could not implement the 2002 Federal NSR Rule in its3254, (518) 402-8403, e-mail: 231nsr@gw.dec.state.ny.us
entirety and EPA declined to have the Department implement the PSDData, views or arguments may be submitted to: Same as above.
program on a partial agreement. On May 24, 2004, the Department re-Public comment will be received until: five days after the last scheduled
turned delegation of the PSD program to EPA after failing to reach agree-public hearing.
ment on a partial implementation of the program. The Department advisedAdditional matter required by statute: Pursuant to art. 8 of the State EPA that it intended to adopt a State PSD program that would be protective

Environmental Quality Review Act, a short environmental assessment of the State’s air resources and submit the regulations to EPA for SIP
form, a negative declaration and a coastal assessment form have been approval.
prepared and are on file. This rule must be approved by the Environmental

3. NEEDS AND BENEFITS:Board.
The Department is undertaking this rule making to comply with theThis action was not under consideration at the time this agency’s

2002 Federal New Source Review (NSR) Rule EPA promulgated andregulatory agenda was submitted.
correct deficiencies that EPA identified in regards to New York’s existingSummary of Regulatory Impact Statement
Nonattainment New Source Review (NNSR) regulation. The 2002 Federal1. STATUTORY AUTHORITY:
NSR Rule modified both the NNSR and Prevention of Significant Deterio-The statutory authority for these regulations is found in the Environ- ration (PSD) regulations at 40 CFR 51.165 and 52.21, respectively, andmental Conservation Law (ECL) Sections 1-0101, 3-0301, 3-0303, 19- requires states with State Implementation Plan (SIP) approved NSR pro-0103, 19-0105, 19-0107, 19-0301, 19-0302, 19-0303 and 19-0305, and in grams to revise their regulations in accordance with the 2002 Federal NSRSections 160-169 and 171-193 of the Federal Clean Air Act (42 USC Rule and submit the revisions to EPA for approval into the SIP. TheSections 7470-7479; 7501-7515) (Act or CAA). Department’s existing NNSR program at Part 231 is subject to this require-2. LEGISLATIVE OBJECTIVES: ment. Another purpose of the rule making is to adopt a State PSD programArticles 1 and 3, of the ECL, set out the overall State policy goal of for proposed new major facilities and major modifications to existingreducing air pollution and providing clean air for the citizens of New York. facilities located in attainment areas. The proposed Part 231 rule incorpo-They provide general authority to adopt and enforce measures to do so, rates provisions from the federal PSD regulations in significant part withincluding the regulation of mobile sources of air pollution. In addition to additional provisions to ensure enforceability of the rule and effectivethe general powers and duties of the New York State Department of monitoring, recordkeeping and reporting. Environmental Conservation (Department) and Commissioner to prevent

From the State’s perspective, major NSR is a critical tool in meetingand control air pollution found in Articles 1 and 3, Article 19 of the ECL
the Legislature’s air quality objectives. The program ensures that air qual-was specifically adopted for the purpose of safeguarding the air ‘quality’ of
ity is preserved in areas of the state that meet the NAAQS and does notNew York from pollution. To facilitate this purpose, the Legislature be-
further degrade, but actually improves, in areas of the State which cur-stowed specific powers and duties on the Department, including the power
rently are not in attainment of the NAAQS. The State of New Yorkto formulate, adopt, promulgate, amend and repeal regulations for prevent-
currently has areas that are designated nonattainment for ozone, PM-10,ing, controlling and prohibiting air pollution. 
and particulate matter or particles with an aerodynamic diameter less thanThe Clean Air Act (Act) requires states to have a preconstruction and
or equal to 2.5 micro-meters (PM-2.5). As a result, the Department mustoperating permit program for new and modified major stationary sources.
have a NNSR program that meets the requirements of Part D of Title I ofIn 1970, Congress amended the Act “to provide for a more effective
the Act to adopt permit programs for the construction, modification, andprogram to improve the quality of the Nation’s air.” The statute directed
operation of major stationary sources in non-attainment areas.EPA to adopt National Ambient Air Quality Standards (NAAQS) and

The proposed regulation is one in a series of programs intended to trackrequired states to develop implementation plans known as State Implemen-
pollution, ensure that sources are meeting their regulatory obligations, andtation Plans (SIPs) which prescribed the measures needed to attain the
maintain permits. These permits contain provisions to limit emissions ofNAAQS. The 1970 Act amendments mandated that SIPs contain “a proce-
ozone precursors (volatile organic compounds and nitrogen oxides), finedure for review (prior to construction or modification) of the location of
particulate matter, sulfur dioxide, carbon monoxide, and lead.any new or modified air pollution source.” When it became clear that the

goals of the 1970 Act amendments would not be achieved, Congress The proposed regulation is being organized to facilitate its implementa-
amended the Act in 1977 to provide additional safeguards to protect the tion. The organization of the new regulation strives to make a more
nation’s air quality. The 1977 amendments required states to identify areas coherent series of requirements and obligations. The existing subparts 231-
that did not meet the NAAQS which were then designated as “nonattain- 1 and 231-2 are being retained with only modifications of the applicability
ment” areas. In particular, the 1977 amendments strengthened the Act by dates. The initial subparts, Subpart 231-3 General Provisions and Subpart
(1) expressly creating a preconstruction review program for new or modi- 231-4 Definitions, specify those provisions and definitions applicable
fied major sources located in “nonattainment” areas (i.e., areas which throughout the regulation. The next four subparts address new and modi-
failed to meet NAAQS) (‘see generally’ 42 USC Sections 7501-7515); and fied facilities in nonattainment and attainment areas. These specific sub-
(2) expressly providing a parallel preconstruction review program for new parts are intended to clearly indicate which provisions apply to facilities in
or modified sources located in “attainment” areas (i.e., areas which met different areas of the state. Subpart 231-5 provisions apply to new facilities
NAAQS or where there was insufficient information to evaluate whether and existing non-major facilities in nonattainment areas and Subpart 231-6
NAAQS were met) (‘see generally id.’ Sections 7470-7492). applies to modifications to existing major facilities in nonattainment areas.

In 1978, EPA promulgated a NSR regulation, followed by multiple sets Subpart 231-7 applies to new facilities and to existing non-major facilities
of regulations including regulations applying to PSD and NNSR in states in attainment areas and Subpart 231-8 applies to existing major facilities in
with and without approved SIPs. In 1996, EPA proposed a NSR rule attainment areas of the State. The remaining five subparts specify how
revision that it described as “the first comprehensive overhaul of the various major provisions apply to the four scenarios in Subparts 5 through
program in 15 years” (61 Fed Reg 38250 [July 23, 1996] [1996 Draft 8. Subpart 231-9 defines how Plantwide Applicability Limitations can be
Rule]). The proposed changes were “intended to reduce costs and regula- applied to facilities that choose to undertake them. Subpart 231-10 sets
tory burdens for permit applicants” without sacrificing air quality (‘id.’ at forth requirements for Emission Reduction Credit (ERC) creation and use
38251) EPA estimated that the changes, if finalized, would result in ap- as emission offsets and for netting. Subpart 231-11 provides specific
proximately 50 percent fewer sources being subject to NSR (‘see id.’ at permit, monitoring, reporting, and recordkeeping requirements. Subpart
38319). On December 31, 2002, the EPA published a final rule revising the 231-12 embodies the Ambient Air Quality Impact Analysis requirements
regulations that implement the PSD and NNSR provisions of the Act (‘see’ for facilities in attainment areas. Subpart 231-13 compiles tables and lists
67 Fed Reg 80185 [2002 Federal NSR Rule]). EPA stated that the rule was emission thresholds applicable throughout the proposed regulation.
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The proposed revisions to Part 231 will change the basis of applicabil- nance, and monitoring costs associated with the acceptance of a PAL, if
ity for modifications and emission reduction credits (ERCs) from an any, will vary on a case-by-case basis. The requirement to reduce the PAL
“Emission Unit” basis to an “Emission Source” basis, incorporate various may cause an increase in cost to the facility that chooses to use a PAL, if a
federal requirements, provide clarification of existing requirements, and facility chooses a capital-intensive means of achieving the emission reduc-
require comprehensive reporting, monitoring, and recordkeeping that will tions. However, some facilities may meet the 25 percent reduction without
conform to the requirements of Title V. The revisions are expected to make incurring any additional costs, such as when a facility already plans to
the regulations less burdensome to the business community without com- reduce the usage of a less efficient source within the facility, or implements
promising air quality. The revisions are not expected to have any measura- efficiency improvements that reduce emissions and the cost of operation.
ble impact on employment opportunities in the State. The proposed regula- Since PALs are a new compliance option, no specific cost estimates are
tions will make revisions to the current Part 231 to address deficiencies available to determine if the PAL provisions will cause a monetary burden
previously identified by the EPA. on any facility that chooses to use a PAL.

The proposed amendments to Part 231 set forth PM 2.5 applicabilityIn May 2004, the Department convened a workgroup to discuss the
requirements for new major facilities and NSR major modifications con-development and adoption of a State NSR rule. Participants included
sistent with new federal PM 2.5 requirements. The Department mustmembers of the regulated community, State and Federal agencies, and
include PM 2.5 in its proposed amendments to Part 231 to receive SIPenvironmental organizations. The Department held meetings in 2004,
approval. For new major facilities and NSR major modifications for PM2006, and 2007 to discuss the major NSR reform provisions. The Depart-
2.5, located in a PM 2.5 nonattainment area, the proposed rule requires thement has also provided outreach through Part 231 rule making presenta-
application of LAER and emission offsets of PM 2.5 at a ratio of one totions at the NYS Business Council’s 2005 Annual Industry-Environmental
one. For new major facilities and NSR major modifications for PM 2.5,Conference held on October 13 & 14, 2005 in Saratoga Springs, NY, and at
located in a PM 2.5 attainment area, the proposed rule requires the applica-the Air & Waste Management’s Ninth Annual Environmental, Health &
tion of BACT and preparation of an ambient air quality impact analysis.Safety Seminar held in Rochester, NY on February 15, 2006.
Facilities which meet the PM 2.5 applicability criteria will incur additional4. COSTS:
costs above those in existing Part 231 since PM 2.5 is not a regulated

NSR reviews are done on a case-by-case basis so the costs of compli- contaminant under existing Part 231 and was not previously a regulated
ance with either the Federal NSR rules or the proposed Part 231 revisions contaminant under federal 40 CFR 52.21 (PSD). The most significant cost
will be very facility specific. Under proposed Part 231, the following types increase will be for new facilities and modifications that need to obtain PM
of costs may be incurred by a facility located in a rural area. New facilities 2.5 emission offsets. These costs will, however, vary greatly being depen-
or facilities that undertake modifications will have costs associated with dent on the amount (tons per year) of emission offsets needed and the
determining regulatory applicability in the first instance. Some facilities availability of approved reductions to be used as PM 2.5 offsets.
that undertake minor modifications will only incur the costs associated 5. PAPERWORK:with maintaining records while others may be also subject to some emis-

Most of the proposed amendments to Part 231 are not expected to entailsion monitoring depending on the other activities at the facility. Facilities
any significant additional paperwork for the Department, industry, or statethat require emission caps will have the costs of preparing permit applica-
and local governments beyond that which is already required to complytions and emissions monitoring, recordkeeping and reporting. Facilities
with the Department’s existing permitting program under 6 NYCRR Partthat are subject to NSR in its entirety will have costs associated with
201-6 and existing NSR regulations under 6 NYCRR Part 231, and federalpreparing permit applications, including control technology and environ-
40 CFR 52.21. Also, while Part 231 may include more specific record-mental impact assessments, emission offsets for nonattainment areas, and
keeping requirements than the Federal NSR rule, as discussed above, EPAemissions monitoring, recordkeeping, and reporting. The proposed amend-
appears to be changing its approach. Another area where revised Part 231ments to Part 231, in general, add provisions for increased regulatory
may entail additional paperwork is with the initial PAL review, which is aflexibility and provide for a coordinated review process for NSR affected
voluntary program. Applicants that seek to justify a reduction of less thanprojects. The technology assessment requirements of LAER, for facilities
25 percent in the PAL will have to conduct control technology assessmentssubject to the Department’s existing Part 231, remain unchanged in the
that will increase the amount of paperwork beyond that required if theDepartment’s proposed amendments to Part 231. While some aspects of
applicant chose not to avail itself of the option to agree to a PAL.the regulatory applicability determination will be more restrictive for non-

6. STATE AND LOCAL GOVERNMENT MANDATES:attainment NSR than current Part 231, i.e. the baseline actual emissions to
The adoption of the proposed amendments to Part 231 are not expectedprojected actual emissions methodology will replace the maximum annual

to result in any additional burdens on industry, state, or local governmentspotential (MAP) methodology calculation, other aspects of the proposed
beyond those currently incurred to comply with the requirements of theregulation will be more flexible than the current regulation. For example,
existing NSR process under 6 NYCRR 201-6, 6 NYCRR 231-2, and 40for baseline determinations facilities will have the option to choose any 24
CFR 52.21.consecutive month period in the past five years while the current Part 231

7. DUPLICATION:requires facilities to use the most recent 24 consecutive month period
This proposal is not intended to duplicate any other Federal or Stateunless they can demonstrate that another period is more representative. It is

regulations or statutes. The proposed amendments to Part 231 will ulti-possible that the proposed revisions to Part 231 will result in more facilities
mately conform to the Act. In the short term, some duplication may occur.being subject to nonattainment NSR review than under current Part 231
Currently, EPA Region 2 implements the PSD program for new andsince the Department is eliminating the maximum annual potential (MAP)
modified major facilities in attainment areas of New York State. Once theapplicability concept. It is also possible that more facilities will be subject
proposed revisions are in effect, and approved by EPA into the SIP, theto NSR under revised Part 231 than under the Federal regulations since the
Department will have sole responsibility for the PSD provisions, and noDepartment is proposing to determine baseline actual emissions based on a
duplication will occur.five-year look back period rather than a 10-year look back as in the Federal

8. ALTERNATIVES:NSR rule. Although the Department anticipates that more facilities will be
subject than under the federal NSR rule since there will be less opportunity Adoption of the proposed amendments to Part 231 is necessary to
for an emission look back, the Department does not have definitive data to conform to federal requirements. The Department returned delegation of
determine for certain that this will be the case. As far as the costs of the PSD rules in a letter to EPA dated May 24, 2004, retroactively effective
compliance are concerned the Department does not envision significant March 3, 2003. As a result, the Department must develop its own regula-
increased costs. Since the proposed amendments to Part 231 apply to tions in order to implement the PSD program. The Department is taking the
proposed major facilities and major modifications, annual compliance and opportunity to resolve issues cited by the USEPA and the regulated com-
administrative costs would remain consistent with those currently incurred munity, while incorporating the EPA NSR Reform provisions, in modified
to comply with the Department’s 6 NYCRR Part 201 Title V requirements. form. The amendments will provide further clarification of existing rules,

coordinate review and requirements in both attainment and nonattainmentThe proposed regulation requires that for any facility seeking the estab-
areas, and make Part 231 less burdensome to the regulated community.lishment of a PAL, that the PAL shall be reduced to 75 percent of the initial
The Department believes that no viable alternatives to this rule making arePAL, commencing with the first day of the sixth year of the PAL, unless
available.the owner or operator demonstrates that a lesser level of reduction is

The following is a discussion of the available alternatives:justified. The owner or operator may seek an alternative reduced PAL by
demonstrating that the application of BACT and/or LAER, as applicable, Take no action. –  This option is not a legitimate option. The State is
on all major PAL emission sources at the facility would not result in a 25 required to either incorporate the Federal NSR regulations into the SIP or
percent reduction in the initial PAL. The capital, operation and mainte- adopt its own program.
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Adopt the federal NSR Rule –  The Department does not believe that The revisions to Part 231 do not substantially alter the requirements for
adoption of the Federal NSR Rule is consistent with the policy objectives the permitting of new and modified major stationary sources which are
of the State as articulated in the ECL and therefore has determined that this currently in effect in New York State and under 40 CFR 52.21. The
is not a viable option. proposed revisions will provide clarification of existing NSR requirements

and require more comprehensive monitoring, recordkeeping, and reportingAdoption a State-specific NSR program –  Because neither option
in a manner consistent with New York’s Title V operating permit program.discussed above is acceptable, the Department proposes to adopt a State
Specific recordkeeping and monitoring requirements have been includedspecific NSR program. The program will consist of modifications to the
in the proposed amendments to address minor modifications. The revisionsDepartment’s existing Part 231 NNSR program and adoption of a State
leave in-tact the major NSR requirements for application of LowestPSD program. The rule making will incorporate some of the provisions of
Achievable Emission Rate (LAER) or Best Available Control Technologythe 2002 Federal NSR Rule as well as other provisions tailored to New
(BACT) as appropriate, modeling, and emission offsets. New York is alsoYork’s air quality needs and objectives. 
requiring facilities which obtain Plant-wide Applicability Limits (PAL) to9. FEDERAL STANDARDS:
reduce emissions or make a demonstration that they operate with currentThe proposed amendments are incorporating federal regulatory lan-
pollution control technology. This additional PAL requirement, however,guage, and will align the state regulation with federal standards for the
is only applicable to facilities which choose to obtain a PAL, not allmost part, and exceed minimum federal standards for other items.
facilities. The Department has added under Part 200 a regulatory definitionProvisions of the regulation which exceed federal standards include:
for Routine Maintenance, Repair, or Replacement (RMRR), which codi-use of a uniform baseline period (any consecutive 24 month period over
fies the current Department practice of reviewing RMRR activities on athe previous five years) for all facilities; limiting projects to the use of only
case by case basis, taking into account the nature and extent of the activityone baseline period for all NSR regulated pollutants for determining
and its frequency and cost. The proposed amendments to Part 201 revisewhether a project is subject to the regulation; modifications that would
the definition for “major stationary source or major source” at 6 NYCRRotherwise not be subject to the regulation according to the EPA Rule due to
201-2.1(b)(21). The definition will now encompass the term “major facil-their insignificance are required to keep records of such a modification
ity” and incorporate major facility and significant project thresholds forunder the Department regulation; certified emission reduction credits are
facilities emitting particulate matter or particles with an aerodynamicbeing required for netting analyses for PSD areas that would not otherwise
diameter less than or equal to 2.5 micro-meters (PM-2.5). EPA designatedbe required by the EPA Rule; the PAL allowance is being limited to 10
the New York City metropolitan area as nonattainment for the PM 2.5years or less depending on the renewal of the applicable Title V permit,
standard (70 Fed Reg 944). Nonattainment new source review (NNSR) iswhereas EPA would allow 10 years regardless of permit duration, and the
now required for new major facilities and major modifications to existingPAL will be required to be reduced up to 25 percent by year six of its
facilities that emit PM 2.5 in significant amounts in the PM2.5 nonattain-duration.
ment area. Collectively, these additional requirements will not affect allOn May 1, 2007 EPA promulgated rule revisions to 40 CFR Parts 51,
major facilities, only new facilities or those which undertake major modifi-52, 70, and 71 Prevention of Significant Deterioration, Nonattainment
cations. Many of the significant requirements are not changing: new orNew Source Review, and Title V: Treatment of Certain Ethanol Produc-
modified major facilities will still have to undertake applicability reviewstion Facilities Under the Major Emitting Facility’’ definition; Final Rule—
and in appropriate cases submit permit applications and undertake controlwith an effective date of July 2, 2007. To remain consistent with this rule
technology reviews.making, the Department proposes to modify the definition of “Major

stationary source or major source or major facility” under Part 201, and COMPLIANCE REQUIREMENTS:
Table 9—Source Category List under Subpart 231-13 to exclude ethanol

As described above, the revisions to Part 231 do not substantially alterproduction facilities that produce ethanol by natural fermentation (in-
the requirements for the permitting of new and modified major stationarycluded in NAICS codes 325193 or 312140) from chemical process plants.
sources which are currently in effect in New York State and under 40 CFR10. COMPLIANCE SCHEDULE: 52.21. The proposed revisions will provide clarification of existing NSR

The proposed amendments do not involve the establishment of any requirements and require more comprehensive monitoring, recordkeeping,
compliance schedules. The regulation will take effect 30 days after publi- and reporting in a manner consistent with New York’s Title V operating
cation in the State Register. permit program. The proposed amendments to Part 231 require facilities
Regulatory Flexibility Analysis which undertake modifications with a project emission potential which

EFFECTS ON SMALL BUSINESS AND LOCAL GOVERN- does not exceed the applicable significant project threshold (with or with-
MENTS: out demand growth emissions) to maintain records which support their

Small businesses are those that are independently owned, located emissions calculations and provide them to the Department upon request.
within New York State, and that employ 100 or fewer persons. The 2002 Federal NSR Rule does not contain such a requirement. In

The New York State Department of Environmental Conservation (De- addition, facilities that undertake modifications that would exceed the
partment) proposes to revise 6 NYCRR Parts 200, 201, and 231. The applicable significant project threshold if demand growth emissions were
proposed rule making will apply statewide. The Part 231 applicability considered or would equal or exceed fifty (50) percent of the applicable
thresholds for facilities in New York State (excluding New York City, significant project threshold will be required to maintain records of their
Long Island, and Lower Orange, Rockland and Westchester Counties) is demand growth determinations, monitor post-modification emissions, and
large enough that it is unlikely any small business or local government that submit an annual report to the Department to verify the accuracy of their
owns or operates a facility would be subject to the applicability require- emission calculations. The federal regulations require the same record-
ments of Part 231. For New York City, Long Island, and Lower Orange, keeping, monitoring, and reporting for modifications that the facility be-
Rockland and Westchester Counties, the Part 231 applicability threshold is lieves have a “reasonable possibility” of causing a significant emissions
very small, thus it is likely that some small businesses and local govern- increase. The Department believes that, in order for the regulations to be
ments would be subject to the proposed revisions. enforceable, that a more objective standard must be adopted as a trigger for

The Department is undertaking this rule making to comply with the recordkeeping, monitoring, and reporting. The amendments to Part 231
2002 Federal New Source Review (NSR) Rule EPA promulgated and instead use two approaches; 1) whether demand growth emissions, if
correct deficiencies that EPA identified in regards to New York’s existing considered, would result in post-modification emissions exceeding the
Nonattainment New Source Review (NNSR) regulation. The 2002 Federal significance threshold, or 2) the project emission potential would equal or
NSR Rule modified both the NNSR and Prevention of Significant Deterio- exceed fifty (50) percent of the applicable significant project threshold.
ration (PSD) regulations at 40 CFR 51.165 and 52.21, respectively, and Given the difficulty of separating post-modification emission increases
requires states with State Implementation Plan (SIP) approved NSR pro- attributable to demand growth versus those attributable to the modifica-
grams to revise their regulations in accordance with the 2002 Federal NSR tion, the Department’s approach is faithful to the “reasonable possibility”
Rule and submit the revisions to EPA for approval into the SIP. The concept but uses a more objective standard to improve enforceability. The
Department’s existing NNSR program at Part 231 is subject to this require- Department believes these requirements are necessary to ensure that facili-
ment. Another purpose of the rule making is to adopt a State PSD program ties take into account the emissions from such projects in any future Part
for proposed new major facilities and major modifications to existing 231 applicability determination or netting analysis and comply with the
facilities located in attainment areas. The proposed Part 231 rule incorpo- proposed amendments to Part 231. Because facilities will have to generate
rates provisions from the federal PSD regulations in significant part with this information to determine whether they are subject to the proposed
additional provisions to ensure enforceability of the rule and effective amendments to Part 231, there should be little if any additional cost
monitoring, recordkeeping and reporting. associated with maintaining the records. In the case of netting at existing
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major facilities, and for minor modifications, the proposed recordkeeping, on all major PAL emission sources at the facility would not result in a 25
monitoring, and reporting requirements are more extensive than those percent reduction in the initial PAL. The capital, operation and mainte-
included in the 2002 Federal NSR Rule. For netting, the proposed regula- nance, and monitoring costs associated with the acceptance of a PAL, if
tion is consistent with current Department practice which requires permits any, will vary on a case-by-case basis. The requirement to reduce the PAL
to include enforceable emission limits and appropriate recordkeeping, may cause an increase in cost to the facility that chooses to use a PAL, if a
monitoring, and reporting. For minor modifications, the proposed regula- facility chooses a capital-intensive means of achieving the emission reduc-
tion requires that facilities maintain records of the modification and com- tions. However, some facilities may meet the 25 percent reduction without
ply with any other requirements that may be applicable, including Part 201 incurring any additional costs, such as when a facility already plans to
permitting requirements. While proposed Part 231 recordkeeping, moni- reduce the usage of a less efficient source within the facility, or implements
toring, and reporting requirements may be more extensive than the 2002 efficiency improvements that reduce emissions and the cost of operation.
Federal NSR Rule, from the perspective of New York State’s implementa- Since PALs are a new compliance option, no specific cost estimates are
tion of NSR, the requirements are not significantly changing. Accordingly, available to determine if the PAL provisions will cause a monetary burden
these requirements are not anticipated to place any undue burden of com- on any facility that chooses to use a PAL.
pliance on small businesses and local governments. The proposed amendments to Part 231 set forth PM 2.5 applicability

PROFESSIONAL SERVICES: requirements for new major facilities and NSR major modifications con-
sistent with new federal PM 2.5 requirements. The Department mustThe professional services for any small business or local government
include PM 2.5 in its proposed amendments to Part 231 to receive SIPthat is subject to Part 231 are not anticipated to significantly change from
approval. For new major facilities and NSR major modifications for PMthe type of services which are currently required to comply with NNSR
2.5, located in a PM 2.5 nonattainment area, the proposed rule requires theand PSD requirements. The need for consulting engineers to address NSR
application of LAER and emission offsets of PM 2.5 at a ratio of one toapplicability and permitting requirements for any new major facility or
one. For new major facilities and NSR major modifications for PM 2.5,major modification proposed by a small business or local government will
located in a PM 2.5 attainment area, the proposed rule requires the applica-continue to exist.
tion of BACT and preparation of an ambient air quality impact analysis.COMPLIANCE COSTS:
Facilities which meet the PM 2.5 applicability criteria will incur additionalNSR reviews are done on a case-by-case basis so the costs of compli-
costs above those in existing Part 231 since PM 2.5 is not a regulatedance with either the Federal NSR rules or the proposed Part 231 revisions
contaminant under existing Part 231 and was not previously a regulatedwill be very facility specific. Under proposed Part 231, the following types
contaminant under federal 40 CFR 52.21 (PSD). The most significant costof costs may be incurred by small businesses and local governments. New
increase will be for new facilities and modifications that need to obtain PMfacilities or facilities that undertake modifications will have costs associ-
2.5 emission offsets. These costs will, however, vary greatly being depen-ated with determining regulatory applicability in the first instance. Some
dent on the amount (tons per year) of emission offsets needed and thefacilities that undertake minor modifications will only incur the costs
availability of approved reductions to be used as PM 2.5 offsets.associated with maintaining records while others may be also subject to

MINIMIZING ADVERSE IMPACT:some emission monitoring depending on the other activities at the facility.
Facilities that require emission caps will have the costs of preparing permit The proposed rule making revisions as described above are not ex-
applications and emissions monitoring, recordkeeping and reporting. Fa- pected to create significant adverse impacts on any small business or local
cilities that are subject to NSR in its entirety will have costs associated government. The proposed revisions to Part 231 involve a major restruc-
with preparing permit applications, including control technology and envi- turing of the rule which will make it less burdensome for the Department to
ronmental impact assessments, emission offsets for nonattainment areas, implement and easier for the regulated community to comprehend. The
and emissions monitoring, recordkeeping, and reporting. The proposed Department has provided a more flexible approach for determining the
amendments to Part 231, in general, add provisions for increased regula- baseline period (any 24 consecutive month period in the previous five
tory flexibility and provide for a coordinated review process for NSR years) than under the current Part 231 (immediate 24 consecutive month
affected projects. The technology assessment requirements of LAER, for period in the previous five years). NNSR and PSD review requirements
facilities subject to the Department’s existing Part 231, remain unchanged will now be included in one regulation rather than in separate State and
in the Department’s proposed amendments to Part 231. While some as- Federal rules. The rule also includes PAL provisions which allow a facility
pects of the regulatory applicability determination will be more restrictive to accept a 10 year facility-wide emission cap for a particular pollutant and
for non-attainment NSR than current Part 231, i.e., the baseline actual then make changes at the facility avoiding NSR applicability provided the
emissions to projected actual emissions methodology will replace the facility remains in compliance with its PAL.
maximum annual potential (MAP) methodology calculation, other aspects

SMALL BUSINESS AND LOCAL GOVERNMENT PARTICIPA-of the proposed regulation will be more flexible than the current regula-
TION:tion. For example, for baseline determinations facilities will have the

In May 2004, the Department convened a workgroup to discuss theoption to choose any 24 consecutive month period in the past five years
development and adoption of a State NSR regulation (revised Part 231).while the current Part 231 requires facilities to use the most recent 24
Participants included members of the regulated community, State andconsecutive month period unless they can demonstrate that another period
Federal agencies, and environmental organizations: American Lung Asso-is more representative. It is possible that the proposed revisions to Part 231
ciation; the Business Council of New York State, Inc. (BCNYS); thewill result in more facilities being subject to nonattainment NSR review
Chemical Alliance; the National Federation of Independent Businesses;than under current Part 231 since the Department is eliminating the maxi-
Consolidated Edison Company of New York; the Energy Association ofmum annual potential (MAP) applicability concept. It is also possible that
New York State; EPA Region II; Independent Power Producers of Newmore facilities will be subject to NSR under revised Part 231 than under
York; the Natural Resources Defense Council (NRDC); the New Yorkthe Federal regulations since the Department is proposing to determine
Public Interest Research Group (NYPIRG); New York Department ofbaseline actual emissions based on a five-year look back period rather than
Public Service (NYSDPS); New York State Office of the Attorney Generala 10-year look back as in the Federal NSR rule. Although the Department
(NYSOAG); and the Governor’s Office of Regulatory Reform (GORR).anticipates that more facilities will be subject than under the federal NSR

rule since there will be less opportunity for an emission look back, the The Department held four meetings in the summer and fall of 2004 to
Department does not have definitive data to determine for certain that this discuss the major reform provisions included in EPA’s 2002 Federal NSR
will be the case. As far as the costs of compliance are concerned the Rule and Equipment Replacement Provision (ERP). The following issues
Department does not envision significant increased costs. Since the pro- were discussed: the Clean Unit and Pollution Control Project exemptions;
posed amendments to Part 231 apply to proposed major facilities and whether the 2002 Federal NSR Rule adequately addressed compliance
major modifications, annual compliance and administrative costs would monitoring, reporting and recordkeeping; the methodology for determin-
remain consistent with those currently incurred to comply with the Depart- ing baseline actual emissions, including the appropriate look-back period
ment’s 6 NYCRR Part 201 Title V requirements. (five years versus 10 years); the “reasonable possibility” test; the method

The proposed regulation requires that for any facility seeking the estab- for determining whether a significant emission increase occurred - the
lishment of a PAL, that the PAL shall be reduced to 75 percent of the initial baseline actual emission to projected actual emissions test; whether “de-
PAL, commencing with the first day of the sixth year of the PAL, unless mand growth” should be excluded from the projection of post-modifica-
the owner or operator demonstrates that a lesser level of reduction is tion actual emissions; routine maintenance, repair, and replacement, in-
justified. The owner or operator may seek an alternative reduced PAL by cluding the ERP rule, and the practice of conducting case-by-case
demonstrating that the application of BACT and/or LAER, as applicable, determinations; and the PAL provision.
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The workgroup reconvened on February 16, 2006 to discuss proposed in a manner consistent with New York’s Title V operating permit program.
amendments to Part 231. The Department presented an overview of the Specific recordkeeping and monitoring requirements have been included
proposed amendments to Part 231 and discussed the differences between in the proposed amendments to address minor modifications. The revisions
the proposed amendments to Part 231, EPA’s 2002 Federal NSR Rule and leave in-tact the major NSR requirements for application of Lowest
the Department’s existing NNSR Regulation (6 NYCRR Subpart 231-2). Achievable Emission Rate (LAER) or Best Available Control Technology
The workgroup commented on provisions which might be too broadly (BACT) as appropriate, modeling, and emission offsets. New York is also
(e.g., permit modification triggers) or too narrowly construed (e.g., defini- requiring facilities which obtain Plant-wide Applicability Limits (PAL) to
tion for routine maintenance repair and replacement). The attendees were reduce emissions or make a demonstration that they operate with current
also interested in the timing of the regulation and other pending and pollution control technology. This additional PAL requirement, however,
anticipated EPA regulations which might impact NSR review. The Depart- is only applicable to facilities which choose to obtain a PAL, not all
ment requested written comments and revised the proposed amendments to facilities. The Department has added under Part 200 a regulatory definition
Part 231, as appropriate, taking into account comments that were received. for routine maintenance, repair, or replacement (RMRR), which codifies
On September 6, 2006, the Department publicly noticed for hearings and the current Department practice of reviewing RMRR activities on a case by
comment proposed amendments to Part 231. Following this proposal and case basis, taking into account the nature and extent of the activity and its
receipt of comments, the workgroup reconvened once again on March 28, frequency and cost. The proposed amendments to Part 201 revise the
2007 to discuss further changes that the Department planned to make to its definition for “major stationary source or major source” at 6 NYCRR 201-
proposed amendments to Part 231. The workgroup attendees were inter- 2.1(b)(21). The definition will now encompass the term “major facility”
ested in the Department’s proposed changes to baseline emissions, exemp- and incorporate major facility and significant project thresholds for facili-
tions, PALs, and monitoring/reporting/recordkeeping requirements partic- ties emitting particulate matter or particles with an aerodynamic diameter
ularly as they relate to minor modifications and demand growth emissions. less than or equal to 2.5 micro-meters (PM-2.5). EPA designated the New
The Department once again requested written comments and revised the York City metropolitan area as nonattainment for the PM 2.5 standard (70
proposed amendments to Part 231, as appropriate, taking into account Fed Reg 944). Nonattainment new source review (NNSR) is now required
comments that were received. for new major facilities and major modifications to existing facilities that

emit PM 2.5 in significant amounts in the PM2.5 nonattainment area.The Department has also provided outreach through Part 231 rule
Collectively, these additional requirements will not affect all major facili-making presentations at the New York State Business Council’s 2005
ties, only new facilities or those which undertake major modifications.Annual Industry-Environmental Conference held on October 13 & 14,
Many of the significant requirements are not changing: new or modified2005 in Saratoga Springs, New York, and at the Air & Waste Manage-
major facilities will still have to undertake applicability reviews and inment’s Ninth Annual Environmental, Health & Safety Seminar held in
appropriate cases submit permit applications and undertake control tech-Rochester, New York on February 15, 2006. Comments from these
nology reviews.presentations were also considered during development of the proposed

amendments to Part 231. Furthermore, public notice and hearings will be COMPLIANCE REQUIREMENTS:
held to obtain additional comments on the Department’s proposed revi-

As described above, the revisions to Part 231 do not substantially altersions to Parts 200, 201 and 231. Participation by every affected party will
the requirements for the permitting of new and modified major stationarybe actively sought through these hearings.
sources which are currently in effect in New York State and under 40 CFRECONOMIC AND TECHNOLOGICAL FEASIBILITY:
52.21. As such, the professional services that will be needed by any facilityThe proposed revisions do not substantially alter the requirements for
located in a rural area are not anticipated to significantly change from thesubject facilities as compared to those that currently exist. The revisions
type of services which are currently required to comply with NNSR andleave in-tact the major NSR requirements for application of Lowest
PSD requirements. The proposed revisions will provide clarification ofAchievable Emission Rate (LAER) or Best Available Control Technology
existing NSR requirements and require more comprehensive monitoring,(BACT) as appropriate, modeling, and emission offsets. Therefore, the
recordkeeping, and reporting in a manner consistent with New York’s TitleDepartment believes there are no additional economic or technological
V operating permit program. The proposed amendments to Part 231 re-feasibility issues to be addressed by any small business or local govern-
quire facilities which undertake modifications with a project emissionment that may be subject to the proposed rule making.
potential which does not exceed the applicable significant project thresh-

Rural Area Flexibility Analysis old (with or without demand growth emissions) to maintain records which
TYPES AND ESTIMATED NUMBERS OF RURAL AREAS AF- support their emissions calculations and provide them to the Department

FECTED: upon request. The 2002 Federal NSR Rule does not contain such a require-
Rural areas are defined as rural counties in New York State that have ment. In addition, facilities that undertake modifications that would exceed

populations less than 200,000 people, towns in non-rural counties where the applicable significant project threshold if demand growth emissions
the population densities are less than 150 people per square mile and were considered or would equal or exceed fifty (50) percent of the applica-
villages within those towns. ble significant project threshold will be required to maintain records of

The New York State Department of Environmental Conservation (De- their demand growth determinations, monitor post-modification emis-
partment) proposes to revise 6 NYCRR Parts 200, 201, and 231. The sions, and submit an annual report to the Department to verify the accuracy
proposed rule making will apply statewide and all rural areas of New York of their emission calculations. The federal regulations require the same
State will be affected. recordkeeping, monitoring, and reporting for modifications that the facility

The Department is undertaking this rule making to comply with the believes have a “reasonable possibility” of causing a significant emissions
2002 Federal New Source Review (NSR) Rule EPA promulgated and increase. The Department believes that, in order for the regulations to be
correct deficiencies that EPA identified in regards to New York’s existing enforceable, that a more objective standard must be adopted as a trigger for
Nonattainment New Source Review (NNSR) regulation. The 2002 Federal recordkeeping, monitoring, and reporting. The amendments to Part 231
NSR Rule modified both the NNSR and Prevention of Significant Deterio- instead use two approaches; 1) whether demand growth emissions, if
ration (PSD) regulations at 40 CFR 51.165 and 52.21, respectively, and considered, would result in post-modification emissions exceeding the
requires states with State Implementation Plan (SIP) approved NSR pro- significance threshold, or 2) the project emission potential would equal or
grams to revise their regulations in accordance with the 2002 Federal NSR exceed fifty (50) percent of the applicable significant project threshold.
Rule and submit the revisions to EPA for approval into the SIP. The Given the difficulty of separating post-modification emission increases
Department’s existing NNSR program at Part 231 is subject to this require- attributable to demand growth versus those attributable to the modifica-
ment. Another purpose of the rule making is to adopt a State PSD program tion, the Department’s approach is faithful to the “reasonable possibility”
for proposed new major facilities and major modifications to existing concept but uses a more objective standard to improve enforceability. The
facilities located in attainment areas. The proposed Part 231 rule incorpo- Department believes these requirements are necessary to ensure that facili-
rates provisions from the federal PSD regulations in significant part with ties take into account the emissions from such projects in any future Part
additional provisions to ensure enforceability of the rule and effective 231 applicability determination or netting analysis and comply with the
monitoring, recordkeeping and reporting. proposed amendments to Part 231. Because facilities will have to generate

The revisions to Part 231 do not substantially alter the requirements for this information to determine whether they are subject to the proposed
the permitting of new and modified major stationary sources which are amendments to Part 231, there should be little if any additional cost
currently in effect in New York State and under 40 CFR 52.21. The associated with maintaining the records. In the case of netting at existing
proposed revisions will provide clarification of existing NSR requirements major facilities, and for minor modifications, the proposed recordkeeping,
and require more comprehensive monitoring, recordkeeping, and reporting monitoring, and reporting requirements are more extensive than those
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included in the 2002 Federal NSR Rule. For netting, the proposed regula- available to determine if the PAL provisions will cause a monetary burden
tion is consistent with current Department practice which requires permits on any facility that chooses to use a PAL.
to include enforceable emission limits and appropriate recordkeeping, The proposed amendments to Part 231 set forth PM 2.5 applicability
monitoring, and reporting. For minor modifications, the proposed regula- requirements for new major facilities and NSR major modifications con-
tion requires that facilities maintain records of the modification and com- sistent with new federal PM 2.5 requirements. The Department must
ply with any other requirements that may be applicable, including Part 201 include PM 2.5 in its proposed amendments to Part 231 to receive SIP
permitting requirements. While proposed Part 231 recordkeeping, moni- approval. For new major facilities and NSR major modifications for PM
toring, and reporting requirements may be more extensive than the 2002 2.5, located in a PM 2.5 nonattainment area, the proposed rule requires the
Federal NSR Rule, from the perspective of New York State’s implementa- application of LAER and emission offsets of PM 2.5 at a ratio of one to
tion of NSR, the requirements are not significantly changing. Accordingly, one. For new major facilities and NSR major modifications for PM 2.5,
these requirements are not anticipated to place any undue burden of com- located in a PM 2.5 attainment area, the proposed rule requires the applica-
pliance on businesses in rural areas. tion of BACT and preparation of an ambient air quality impact analysis.

Facilities which meet the PM 2.5 applicability criteria will incur additionalCOSTS:
costs above those in existing Part 231 since PM 2.5 is not a regulatedNSR reviews are done on a case-by-case basis so the costs of compli-
contaminant under existing Part 231 and was not previously a regulatedance with either the Federal NSR rules or the proposed Part 231 revisions
contaminant under federal 40 CFR 52.21 (PSD). The most significant costwill be very facility specific. Under proposed Part 231, the following types
increase will be for new facilities and modifications that need to obtain PMof costs may be incurred by a facility located in a rural area. New facilities
2.5 emission offsets. These costs will, however, vary greatly being depen-or facilities that undertake modifications will have costs associated with
dent on the amount (tons per year) of emission offsets needed and thedetermining regulatory applicability in the first instance. Some facilities
availability of approved reductions to be used as PM 2.5 offsets.that undertake minor modifications will only incur the costs associated

MINIMIZING ADVERSE IMPACT:with maintaining records while others may be also subject to some emis-
The proposed rulemaking revisions as described above are not ex-sion monitoring depending on the other activities at the facility. Facilities

pected to create significant adverse impacts on rural areas. The proposedthat require emission caps will have the costs of preparing permit applica-
revisions to Part 231 involve a major restructuring of the rule which willtions and emissions monitoring, recordkeeping and reporting. Facilities
make it less burdensome for the Department to implement and easier forthat are subject to NSR in its entirety will have costs associated with
the regulated community to comprehend. The Department has provided apreparing permit applications, including control technology and environ-
more flexible approach for determining the baseline period (any 24 con-mental impact assessments, emission offsets for nonattainment areas, and
secutive month period in the previous five years) than under the currentemissions monitoring, recordkeeping, and reporting. The proposed amend-
Part 231 (immediate 24 consecutive month period in the previous fivements to Part 231, in general, add provisions for increased regulatory
years). NNSR and PSD review requirements will now be included in oneflexibility and provide for a coordinated review process for NSR affected
regulation rather than in separate State and Federal rules. The rule alsoprojects. The technology assessment requirements of LAER, for facilities
includes PAL provisions which allow a facility to accept a 10 year facility-subject to the Department’s existing Part 231, remain unchanged in the
wide emission cap for a particular pollutant and then make changes at theDepartment’s proposed amendments to Part 231. While some aspects of
facility avoiding NSR applicability provided the facility remains in com-the regulatory applicability determination will be more restrictive for non-
pliance with its PAL.attainment NSR than current Part 231, i.e. the baseline actual emissions to

RURAL AREA PARTICIPATION:projected actual emissions methodology will replace the maximum annual
potential (MAP) methodology calculation, other aspects of the proposed In May 2004, the Department convened a workgroup to discuss the
regulation will be more flexible than the current regulation. For example, development and adoption of a State NSR regulation (revised Part 231).
for baseline determinations facilities will have the option to choose any 24 Participants included members of the regulated community, State and
consecutive month period in the past five years while the current Part 231 Federal agencies, and environmental organizations: American Lung Asso-
requires facilities to use the most recent 24 consecutive month period ciation; the Business Council of New York State, Inc. (BCNYS); the
unless they can demonstrate that another period is more representative. It is Chemical Alliance; the National Federation of Independent Businesses;
possible that the proposed revisions to Part 231 will result in more facilities Consolidated Edison Company of New York; the Energy Association of
being subject to nonattainment NSR review than under current Part 231 New York State; EPA Region II; Independent Power Producers of New
since the Department is eliminating the maximum annual potential (MAP) York; the Natural Resources Defense Council (NRDC); the New York
applicability concept. It is also possible that more facilities will be subject Public Interest Research Group (NYPIRG); New York Department of
to NSR under revised Part 231 than under the Federal regulations since the Public Service (NYSDPS); New York State Office of the Attorney General
Department is proposing to determine baseline actual emissions based on a (NYSOAG); and the Governor’s Office of Regulatory Reform (GORR). 
five-year look back period rather than a 10-year look back as in the Federal The Department held four meetings in the summer and fall of 2004 to
NSR rule. Although the Department anticipates that more facilities will be discuss the major reform provisions included in EPA’s 2002 Federal NSR
subject than under the federal NSR rule since there will be less opportunity Rule and Equipment Replacement Provision (ERP). The following issues
for an emission look back, the Department does not have definitive data to were discussed: the Clean Unit and Pollution Control Project exemptions;
determine for certain that this will be the case. As far as the costs of whether the 2002 Federal NSR Rule adequately addressed compliance
compliance are concerned the Department does not envision significant monitoring, reporting and recordkeeping; the methodology for determin-
increased costs. Since the proposed amendments to Part 231 apply to ing baseline actual emissions, including the appropriate look-back period
proposed major facilities and major modifications, annual compliance and (five years versus 10 years); the “reasonable possibility” test; the method
administrative costs would remain consistent with those currently incurred for determining whether a significant emission increase occurred - the
to comply with the Department’s 6 NYCRR Part 201 Title V requirements. baseline actual emission to projected actual emissions test; whether “de-

mand growth” should be excluded from the projection of post-modifica-The proposed regulation requires that for any facility seeking the estab-
tion actual emissions; routine maintenance, repair, and replacement, in-lishment of a PAL, that the PAL shall be reduced to 75 percent of the initial
cluding the ERP rule, and the practice of conducting case-by-casePAL, commencing with the first day of the sixth year of the PAL, unless
determinations; and the PAL provision.the owner or operator demonstrates that a lesser level of reduction is

justified. The owner or operator may seek an alternative reduced PAL by The workgroup reconvened on February 16, 2006 to discuss proposed
demonstrating that the application of BACT and/or LAER, as applicable, amendments to Part 231. The Department presented an overview of the
on all major PAL emission sources at the facility would not result in a 25 proposed amendments to Part 231 and discussed the differences between
percent reduction in the initial PAL. The capital, operation and mainte- the proposed amendments to Part 231, EPA’s 2002 Federal NSR Rule and
nance, and monitoring costs associated with the acceptance of a PAL, if the Department’s existing NNSR Regulation (6 NYCRR Subpart 231-2).
any, will vary on a case-by-case basis. The requirement to reduce the PAL The workgroup commented on provisions which might be too broadly
may cause an increase in cost to the facility that chooses to use a PAL, if a (e.g., permit modification triggers) or too narrowly construed (e.g., defini-
facility chooses a capital-intensive means of achieving the emission reduc- tion for routine maintenance repair and replacement). The attendees were
tions. However, some facilities may meet the 25 percent reduction without also interested in the timing of the regulation and other pending and
incurring any additional costs, such as when a facility already plans to anticipated EPA regulations which might impact NSR review. The Depart-
reduce the usage of a less efficient source within the facility, or implements ment requested written comments and revised the proposed amendments to
efficiency improvements that reduce emissions and the cost of operation. Part 231, as appropriate, taking into account comments that were received.
Since PALs are a new compliance option, no specific cost estimates are On September 6, 2006, the Department publicly noticed for hearings and
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comment proposed amendments to Part 231. Following this proposal and appropriate cases submit permit applications and undertake control tech-
receipt of comments, the workgroup reconvened once again on March 28, nology reviews. The Department does not anticipate that any of the pro-
2007 to discuss further changes that the Department planned to make to its posed rule revisions would adversely affect jobs or employment opportuni-
proposed amendments to Part 231. The workgroup attendees were inter- ties in the State.
ested in the Department’s proposed changes to baseline emissions, exemp- CATEGORIES AND NUMBERS OF JOBS OR EMPLOYMENT OP-
tions, PALs, and monitoring/reporting/recordkeeping requirements partic- PORTUNITIES AFFECTED:
ularly as they relate to minor modifications and demand growth emissions. Due to the nature of the proposed amendments to Part 231, as discussed
The Department once again requested written comments and revised the above, no measurable effect on the categories or numbers of jobs, or
proposed amendments to Part 231, as appropriate, taking into account employment opportunities in any specific category is anticipated. There
comments that were received. may be some job opportunities for persons providing consulting services

and/or manufacturers of pollution control technology in relation to the newThe Department has also provided outreach through Part 231 rule
requirements. making presentations at the New York State Business Council’s 2005

REGIONS OF ADVERSE IMPACT:Annual Industry-Environmental Conference held on October 13 & 14,
There are no regions of the State where the proposed revisions would2005 in Saratoga Springs, New York, and at the Air & Waste Manage-

have a disproportionate adverse impact on jobs or employment opportuni-ment’s Ninth Annual Environmental, Health & Safety Seminar held in
ties. The existing NSR requirements are not being substantially changedRochester, New York on February 15, 2006. Comments from these
from those that currently exist.presentations were also considered during development of the proposed

amendments to Part 231. Furthermore, public notice and hearings will be MINIMIZING ADVERSE IMPACT:
held to obtain additional comments on the Department’s proposed revi- The proposed rule making revisions as described above are not ex-
sions to Parts 200, 201 and 231. Participation by every affected party will pected to create significant adverse impacts on existing jobs or promote the
be actively sought through these hearings. development of any significant new employment opportunities. The pro-

posed revisions to Part 231 involve a major restructuring of the rule whichJob Impact Statement
will make it less burdensome for the Department to implement and easierNATURE OF IMPACT:
for the regulated community to comprehend. The Department has provided The New York State Department of Environmental Conservation a more flexible approach for determining the baseline period (any 24(Department) proposes to revise 6 NYCRR Parts 200, 201, and 231. The consecutive month period in the previous five years) than under the currentproposed rule making will apply statewide. Part 231 (immediate 24 consecutive month period in the previous five

The Department is undertaking this rule making to comply with the years). NNSR and PSD review requirements will now be included in one
2002 Federal New Source Review (NSR) Rule EPA promulgated and regulation rather than in separate State and Federal rules. The rule also
correct deficiencies that EPA identified in regards to New York’s existing includes PAL provisions which allow a facility to accept a 10 year facility-
Nonattainment New Source Review (NNSR) regulation. The 2002 Federal wide emission cap for a particular pollutant and then make changes at the
NSR Rule modified both the NNSR and Prevention of Significant Deterio- facility avoiding NSR applicability provided the facility remains in com-
ration (PSD) regulations at 40 CFR 51.165 and 52.21, respectively, and pliance with its PAL.
requires states with State Implementation Plan (SIP) approved NSR pro- SELF-EMPLOYMENT OPPORTUNITIES:
grams to revise their regulations in accordance with the 2002 Federal NSR The types of facilities affected by these regulatory changes are larger
Rule and submit the revisions to EPA for approval into the SIP. The operations than what would typically be found in a self-employment situa-
Department’s existing NNSR program at Part 231 is subject to this require- tion. There may be an opportunity for self-employed consultants to advise
ment. Another purpose of the rule making is to adopt a State PSD program facilities on how best to comply with the revised requirements. The pro-
for proposed new major facilities and major modifications to existing posed revisions are not expected to have any measurable negative impact
facilities located in attainment areas. The proposed Part 231 rule incorpo- on opportunities for self-employment.
rates provisions from the federal PSD regulations in significant part with
additional provisions to ensure enforceability of the rule and effective
monitoring, recordkeeping and reporting. 

The revisions to Part 231 do not substantially alter the requirements for
the permitting of new and modified major stationary sources which are
currently in effect in New York State and under 40 CFR 52.21. The Department of Healthproposed revisions will provide clarification of existing NSR requirements
and require more comprehensive monitoring, recordkeeping, and reporting
in a manner consistent with New York’s Title V operating permit program.
Specific recordkeeping and monitoring requirements have been included EMERGENCY
in the proposed amendments to address minor modifications. The revisions RULE MAKINGleave in-tact the major NSR requirements for application of Lowest
Achievable Emission Rate (LAER) or Best Available Control Technology Payment for FQHC Psychotherapy and Offsite Services
(BACT) as appropriate, modeling, and emission offsets. New York is also

I.D. No. HLT-39-07-00007-Erequiring facilities which obtain Plant-wide Applicability Limits (PAL) to
Filing No. 979reduce emissions or make a demonstration that they operate with current
Filing date: Sept. 10, 2007pollution control technology. This additional PAL requirement, however,
Effective date: Sept. 10, 2007is only applicable to facilities which choose to obtain a PAL, not all

facilities. The Department has added under Part 200 a regulatory definition PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
for routine maintenance, repair, or replacement (RMRR), which codifies cedure Act, NOTICE is hereby given of the following action:
the current Department practice of reviewing RMRR activities on a case by

Action taken: Amendment of section 86-4.9 of Title 10 NYCRR.case basis, taking into account the nature and extent of the activity and its
Statutory authority: Public Health Law, section 201.1(v)frequency and cost. The proposed amendments to Part 201 revise the
Finding of necessity for emergency rule: Preservation of general wel-definition for “major stationary source or major source” at 6 NYCRR 201-
fare.2.1(b)(21). The definition will now encompass the term “major facility”
Specific reasons underlying the finding of necessity: The amendment toand incorporate major facility and significant project thresholds for facili-
10 NYCRR 86-4.9 will permit Medicaid billing for individual psychother-ties emitting particulate matter or particles with an aerodynamic diameter
apy services provided by certified social workers in Article 28 Federallyless than or equal to 2.5 micro-meters (PM-2.5). EPA designated the New
Qualified Health Centers (FQHCs). In conjunction with this change, DOHYork City metropolitan area as nonattainment for the PM 2.5 standard (70
is also amending regulations to prohibit Article 28 clinics from billing forFed Reg 944). Nonattainment new source review (NNSR) is now required
group visits and to prohibit such services from being provided by part-timefor new major facilities and major modifications to existing facilities that
clinics.emit PM 2.5 in significant amounts in the PM2.5 nonattainment area.

Collectively, these additional requirements will not affect all major facili- Based upon the Department’s interpretation of 10 NYCRR 86-4.9(c),
ties, only new facilities or those which undertake major modifications. social work services have not been considered billable threshold visits in
Many of the significant requirements are not changing: new or modified Article 28 clinic settings despite the fact that certified social workers have
major facilities will still have to undertake applicability reviews and in been an integral part of the mental health delivery system in community
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health centers. New federal statute and regulation require States to provide (i) Federally Qualified Health Centers will be reimbursed for the
and pay for each FQHC’s baseline costs, which include costs which are provision of offsite primary care services to existing FQHC patients in
reasonable and related to the cost of furnishing such services. Reimburse- need of professional services available at the FQHC, but, due to the
ment for individual psychotherapy services provided by certified social individual’s medical condition, is unable to receive the services on the
workers in the FQHC setting is specifically mandated by federal law. premises of the center.
Failure to comply with these mandates could lead to federal sanctions and (1) FQHC offsite services must: 
the loss of federal dollars. Additionally, allowing Medicaid reimbursement (i) consist of services normally rendered at the FQHC site.
for clinical social worker services is expected to increase access to needed

(ii) be rendered to an FQHC patient with a pre-existing relation-mental health services.
ship with the FQHC (i.e., the patient was previously registered as a patient

Subject: Payment for FQHC psychotherapy and offsite services. with the FQHC) in order to allow the FQHC to render continuous care
Purpose: To permit psychotherapy by certified social workers as a billa- when their patient is too ill to receive on-site services, and only to patients
ble service under certain circumstances. expected to recover and return to become an on-site patient again. Off-site

services may not be billed for patients whose health status is expected toText of emergency rule: Section 86-4.9 is amended to read as follows:
permanently preclude return to on-site status.86-4.9 Units of service. (a) The unit of service used to establish rates of

(iii) be rendered only for the duration of the limiting illness, withpayment shall be the threshold visit, except for dialysis, abortion, steriliza-
the intent that the patient return to regular treatment as an on-site patienttion services and free-standing ambulatory surgery, for which rates of
as soon as their medical condition allows.payment shall be established for each procedure. For methadone mainte-

nance treatment services, the rate of payment shall be established on a (iv) be an individual medical service rendered to an FQHC pa-
fixed weekly basis per recipient. tient by a physician, physician assistant, midwife or nurse practitioner.

(b) A threshold visit, including all part-time clinic visits, shall occur (v) not be rendered in a nursing facility or long term care facility,
each time a patient crosses the threshold of a facility to receive medical to any patient expected to remain a patient in that facility or at that level of
care without regard to the number of services provided during that visit. care. 
Only one threshold visit per patient per day shall be allowable for reim- (vi) not be billed in conjunction with any other professional fee for
bursement purposes, except for transfusion services to hemophiliacs, in that service, or on the same day as a threshold visit.
which case each transfusion visit shall constitute an allowable threshold (2) Reimbursement for these services shall be made on the basis ofvisit. an FQHC offsite professional rate, which will be calculated by the Depart-

(c) Offsite services and group services, (except in relation to Federally ment using elements of the Relative Based Relative Value System (RBRVS)
Qualified Health Center (FQHC) clinics, as defined in subdivision (h) of promulgated by the Centers For Medicare And Medicaid Services (CMS)
this section), visits related to the provision of offsite services, visits for and approved by the State Division of Budget.
ordered ambulatory services, and patient visits solely for the purpose of the

This notice is intended to serve only as a notice of emergency adoption.following services shall not constitute threshold visits: pharmacy, nutri-
This agency intends to adopt this emergency rule as a permanent rule andtion, medical social services with the exception of clinical social services
will publish a notice of proposed rule making in the State Register at somein FQHC clinics as defined in subdivision (g) of this section, respiratory
future date. The emergency rule will expire December 8, 2007.therapy, recreation therapy. Offsite services are medical services provided
Text of emergency rule and any required statements and analyses mayby a facility’s clinic staff at locations other than those operated by and
be obtained from: Katherine E. Ceroalo, Department of Health, Office ofunder the licensure of the facility.
Regulatory Affairs, Corning Tower, Rm. 2438, Empire State Plaza, Al-(d) A procedure shall include the total service, including the initial
bany, NY 12237-0097, (518) 473-7488, fax: (518) 473-2019, e-mail:visit, preparatory visits, the actual procedure and follow-up visits related to
regsqna@health.state.ny.usthe procedure. All visits related to a procedure, regardless of number, shall

be part of one procedure and shall not be reported as a threshold visit. Regulatory Impact Statement
(e) Rates for separate components of a procedure may be established Statutory Authority:

when patients are unable to utilize all of the services covered by a proce- The authority for the promulgation of these regulations is contained in
dure rate. No separate component rates shall be established unless the section 2803(2)(a) of the Public Health Law which authorizes the State
facility includes in its annual financial and statistical reports the statistical Hospital Review and Planning Council to adopt and amend rules and
and cost apportionments necessary to determine the component rates. regulations, subject to the approval of the Commissioner. Section 702 of

(f) Ordered ambulatory services may be covered and reimbursed on a the Medicare, Medicaid, and SCHIP Benefits Improvement and Protection
fee-for-service basis in accordance with the State medical fee schedule. Act (BIPA) of 2000 made changes to the Social Security Act affecting how
Ordered ambulatory services are specific services provided to nonregis- prices are set for Federally Qualified Health Centers and rural health
tered clinic patients at the facility, upon the order and referral of a physi- centers. Section 1902(a)(10) of the federal Social Security Act (42 USC
cian, physician’s assistant, dentist or podiatrist who is not employed by or 1396a(a)(10)) and 1905(a)(2) of the Social Security Act (42 USC
under contract with the clinic, to test, diagnose or treat the patient. Ordered 1396d(a)(2)) require the State to cover the services of Federally Qualified
ambulatory services include laboratory services, diagnostic radiology ser- Health Centers. Additionally, section 1861(aa) of the Social Security Act
vices, pharmacy services, ultrasound services, rehabilitation therapy, diag- (42 USC 1395x(aa)) defines the services that a Federally Qualified Health
nostic services and psychological evaluation services. Center provides, including the services of a clinical social worker.

(g) For purposes of this section clinical social services are defined as Legislative Objective:
individual psychotherapy services provided in a Federally Qualified The regulatory objective of this authority is to bring the State into

Health Center, by a licensed clinical social worker or by a licensed master compliance with Federal Law regarding payments to Federally Qualified
social worker who is working in a clinic under qualifying supervision in Health Centers (FQHCs). Based on the Federal Medicare, Medicaid, and
pursuit of licensed clinical social worker status by the New York State SCHIP Benefits Improvement and Protection Act (BIPA) of 2000 we will
Education Department. allow payments for group psychotherapy provided by social workers and

(h) Clinical group psychotherapy services provided in a Federally limited off-site services at special rates developed for these services. Indi-
Qualified Health Center, are defined as services performed by a clinician vidual psychotherapy remains allowed at the threshold visit rate. 
qualified as in subdivision (g) of this section, or by a licensed psychiatrist This amendment will allow individual psychotherapy by licensed
or psychologist to groups of patients ranging in size from two to eight clinical social workers (LCSWs) as a billable visit in FQHCs under the
patients. Clinical group psychotherapy shall not include case management following circumstances:
services. Reimbursement for these services shall be made on the basis of a • Services are provided by a licensed clinical social worker or by aFQHC group rate which will be calculated by the Department for this

licensed master social worker who is working in a clinic underspecific purpose, payable for each individual up to the limits set forth
qualifying supervision in pursuit of licensed clinical social workerherein, using elements of the Relative Based Relative Value System
status. (RBRVS) promulgated by the Centers For Medicare And Medicaid Ser-

• Psychotherapy services only will be permitted, not case manage-vices (CMS), and approved by the State Division of Budget. Psychother-
ment and related services.apy, including clinical social services and clinical group psychotherapy

services, may not exceed 15 percent of a clinic’s total annual threshold Group psychotherapy as a clinical social service will be allowed in
visits. FQHCs in accordance with the following:
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• Services are provided to a group of patients by a licensed clinical The proposed amendment will become effective upon filing with the
social worker, or by a licensed master social worker who is working Secretary of State.
in a clinic under qualifying supervision in pursuit of licensed clinical Regulatory Flexibility Analysis
social worker status or a licensed psychiatrist or psychologist. Effect on Small Businesses and Local Governments:

• Payment will be made on the basis of a FQHC group rate. No impact on small businesses or local governments is expected.
• Payment will only be made for services that occur in FQHCs. Compliance Requirements:
Payment for individual or group psychotherapy will not be allowed for This amendment does not impose new reporting, record keeping or

services rendered off-site. other compliance requirements on small businesses or local governments.
Both individual and group psychotherapy in FQHCs is limited to a total Professional Services:

of 15 percent of all billings. No new professional services are required as a result of this proposed
Off-site primary care services by FQHCs will be reimbursable under action. These changes will bring our regulations into compliance with the

the following provisions: State Education Department’s (SED) new standards for social worker
• Individuals given care must be existing FQHC patients who are licensure. 

temporarily unable to receive services on-site due to their medical Compliance Costs:
condition but are expected to return to the FQHC as an on-site This amendment does not impose new reporting, recordkeeping or
patient. other compliance requirements on small businesses or local governments.

• Services must be rendered by a physician, physician assistant, mid- Economic and Technological Feasibility:
wife or nurse practitioner and reimbursed at the FQHC offsite pro- DOH staff has had conversations with the National Association of
fessional rate. Social Workers (NASW), UCP, and CHCANYS concerning the interpre-

• Services are not billable with any other professional fee for that tation of the current regulation as well as proposed changes to the existing
service or on the same day as a threshold visit. regulation. Although some systems changes will be necessary to ensure

that payment is made only to FQHCs, the proposed regulation will notNeeds and Benefits:
change the way providers bill for services, and thus there should be noRecent Federal changes related to Medicaid reimbursement for FQHCs
concern about technical difficulties associated with compliance.mandate that group psychotherapy services provided by a social worker

Minimizing Adverse Impact: and off-site primary care services be considered a billable service.
There is no adverse impact.This approach will ensure access to social work services in the most
Opportunity for Small Business Participation:underserved areas and increase consistency with the policies of other state
Participation is open to any FQHC that is certified under Article 28 ofagencies.

the Public Health Law, regardless of size, to provide individual psycho-Costs:
therapy services by certified social workers. Any FQHC, regardless ofCosts for the Implementation of, and Continuing Compliance with this
size, may participate in providing off-site primary care services as well asRegulation to Regulated Entity:
on-site group psychotherapy services by certified social workers, a li-We estimate this change will increase Medicaid costs by about 7.4
censed psychiatrist or psychologist.million dollars gross, annually. Of this amount, about 1.2 million dollars is
Rural Area Flexibility Analysisattributable to allowing FQHCs to bill for limited off-site visits. 6.2 million

Types and Estimated Number of Rural Areas:dollars is attributable to allowing FQHCs to bill for group therapy services.
This rule will apply to all Article 28 clinic sites in New York that haveThese changes are being made in order to comply with Federal require-

been designated by the Centers for Medicare and Medicaid Servicesments.
(CMS) as Federally Qualified Health Centers. These businesses are lo-

Pricing & Volume Data Cost Estimates cated in rural, as well as suburban and metropolitan areas of the State.
Downstate Upstate Statewide Reporting, Recordkeeping and Other Compliance Requirements and

Average Professional Services:
Offsite Visits Offsite Visits No new reporting, recordkeeping or other compliance requirements
Subsequent Hospital Care $62.73 $55.19 $58.96 $1,117,212 and professional are needed in a rural area to comply with the proposed
Psychotherapy Services Group Therapy rule.
Group Psychotherapy $34.86 $30.81 $32.84 $6,222,733 

Compliance Costs:2004 FQHC Visit Volume 1,894,864
There are no direct costs associated with compliance. Total
Minimizing Adverse Impact: Volume Increase Assumptions $7,339,945 
There is no adverse impact.Group Therapy Increase = 10%
Opportunity for Rural Area Participation:Increase

2004 FQHC Volume. The Department has had conversations with the National Association
Off-site Visit Increase = 1% of Social Workers Association (NASW), UCP, and CHCANYS to discuss
Increase Medicaid reimbursement for social work services and the impact of this
Over 2004 FQHC Volume new rule on their constituents. These groups and associations represent

Cost to the Department of Health: social workers and clinic providers from across the State, including rural
This represents a permanent filing of regulations already in effect. areas.

There will be no additional costs to the Department. Job Impact Statement
Local Government Mandates: Nature of Impact: 
This amendment will not impose any program service, duty or respon- It is not anticipated that there will be any impact of this rule on jobs or

sibility upon any county, city, town, village school district, fire district or employment opportunities.
other special district. Categories and Numbers Affected:

Paperwork: There are almost 1000 Article 28 clinics of which approximately 58 are
This amendment will increase the paperwork for providers only to the FQHCs, FQHC look-alikes, and rural health clinics.

extent that providers will bill for social work services. Regions of Adverse Impact:
Duplication: This rule will affect all regions within the State and businesses out of
This regulation does not duplicate, overlap or conflict with any other New York State that are enrolled in the Medicaid Program as an Article 28

state or federal law or regulations. clinic and that has been designated by the Centers for Medicare and
Alternatives: Medicaid Services (CMS)as a Federally Qualified Health Center.
Recent changes to federal law make it clear that states must reimburse Minimizing Adverse Impact:

FQHCs under Medicaid for off-site primary care services and the services The Department is required by federal rules to reimburse FQHCs for
of certified social workers for both individual and group psychotherapy. In the provision of primary care services, including clinical social work
light of this federal requirement, no alternatives were considered. services, based upon the Center’s reasonable costs for delivering covered

Federal Standards: services.
This amendment does not exceed any minimum standards of the fed- Self-Employment Opportunities:

eral government for the same or similar subject areas. The rule is expected to have no impact on self-employment opportuni-
Compliance Schedule: ties since the change affects only services provided in a clinic setting.
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Finally, in the absence of the rule, insufficient procedures exist for
processing qui tam actions, including, but not limited to, critical proce-
dures regarding how qui tam plaintiffs shall proceed when the governmentDepartment of Law
declines to intervene or supersede in a qui tam action.

Thus, compliance with the normal procedural requirements for notice
and public comment would be contrary to the public interest.

EMERGENCY/PROPOSED Subject: Investigations, civil enforcement actions, and qui tam actions
RULE MAKING related to fraud perpetrated against the State and local governments.

Purpose: To establish procedures for (1) investigating persons who de-NO HEARING(S) SCHEDULED
frauded the State or a local government; and (2) the handling and process-

Investigations, Civil Enforcement Actions and Qui Tam Actions ing of civil enforcement actions and qui tam actions under Article XIII of
State Finance Law.Related to Fraud
Text of emergency/proposed rule: CHAPTER IX. FALSE OR FRAUDU-I.D. No. LAW-39-07-00008-EP
LENT CLAIMS INVOLVING GOVERNMENT FUNDS OR PROPERTYFiling No. 980
PART 400. PROCEDURAL REGULATIONS OF THE FALSE CLAIMSFiling date: Sept. 10, 2007 ACT

Effective date: Sept. 10, 2007 Section 400.1 General Provisions
(a) The State Finance Law, sections 187-194, shall be referred toPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

herein as the “False Claims Act”.cedure Act, NOTICE is hereby given of the following action:
(b) Definition of Person: The term “person” as used herein shall meanAction taken: Addition of Part 400 to Title 13 NYCRR.

any natural person, partnership, corporation, association or any other
Statutory authority: State Finance Law, section 194 legal entity or individual, other than the state or a local government.
Finding of necessity for emergency rule: Preservation of public health, (c) Definition of Attorney General: The term “Attorney General” as
public safety and general welfare. used herein shall mean the Attorney General or his or her deputies,
Specific reasons underlying the finding of necessity: Frauds perpe- designees, assistants or special assistants.
trated against the government harm the public by depriving the state and (d) Severability: If any provision herein or the application of such
local governments of much-needed funds. Certain frauds, such as those provision to any persons or circumstances shall be held invalid, the valid-
involving complicit or participating government officials, threaten the very ity of the remainder of the provisions and/or the applicability of such
integrity of the administration of the state and local governments, and are provisions to other persons or circumstances shall not be affected thereby.
likely to be repeated unless discovered. Many frauds also directly threaten Section 400.2 Civil Enforcement by the Attorney General
the health, public safety, and welfare of members of the public who rely on Whenever it shall appear to the Attorney General that any person has
government-funded service providers for housing, health care and other engaged or is engaging in conduct that would amount to a violation of the
essential services. False Claims Act, the Attorney General may investigate any such person

On April 9, 2007, New York enacted Article XIII of the State Finance or any such conduct with the investigative powers, procedures and devices
Law. See N.Y. State Finance Law, sections 187-194 (hereinafter referred that are described in section 352 of the General Business Law. The provi-
to as “Article XIII”). The purposes of Article XIII include the prevention sions of section 352 of the General Business Law relating to investigative
and deterrence of frauds against the state and local governments, and the powers, procedures and devices shall be fully applicable to an investiga-
recovery of funds or property fraudulently obtained. Article XIII empow- tion under the False Claims Act, with the following qualifications:
ers the Attorney General of the State of New York to investigate and (a) The powers, procedures and devices to investigate granted under
initiate civil enforcement actions against parties who, among other things, this section shall not abate or terminate by reason of any action or
knowingly present false or fraudulent demands for payments or property to proceeding brought under the False Claims Act by the Attorney General, a
the state or a local government. Additionally, Article XIII empowers local local government, or any person, including a qui tam plaintiff; and
governments to investigate and initiate civil enforcement actions on their (b) If a person subpoenaed to attend an inquiry related to a violation of
own behalf. It also allows private individuals to file qui tam enforcement the False Claims Act fails to obey the command of a subpoena without
actions on behalf of the state or a local government, and then prosecute reasonable cause, or if a person in attendance upon such inquiry shall
these actions on their own if the state or local government declines to without reasonable cause refuse to be sworn or to be examined or to
intervene in the action. answer a question or to produce a book or paper when ordered so to do by

the officer conducting such inquiry, or if a person fails to perform any actThe Attorney General adopts the emergency rule to enforce the newly
required to be performed, the Attorney General may institute civil con-enacted Article XIII, as a matter of necessity, because time is of the
tempt proceedings under section 2308(b) of the civil practice law and rulesessence for the Office of the Attorney General to begin and continue
or make a motion to compel pursuant to that section or take any otherinvestigations to prevent and deter frauds against the state and local gov-
action authorized by law.ernments and to recover funds and property fraudulently obtained. The rule

will also allow for the orderly processing and handling of civil enforce- Section 400.3 Civil Enforcement by Local Governments
ment actions and qui tam enforcement actions that have been and that may (a) A local government shall consult with the Attorney General prior to
be filed pursuant to Article XIII. The need for the emergency rule will exist filing any action under section 190(1) of the False Claims Act related to
until such rule is adopted on a permanent basis. the Medicaid program.

(b) A local government filing an action under section 190(1) of theIndeed, in the absence of the rule, a procedural vacuum exists that is
False Claims Act shall provide the Attorney General with a copy of thecontrary to the public interest. Guidelines or procedures currently do not
complaint on or about the date such complaint is filed.exist that specify the manner in which the Office of the Attorney General

(c) Under no circumstances shall the state be bound by the act of acan investigate violations of Article XIII. Additionally, government plain-
local government that files an action involving damages to the state.tiffs and qui tam plaintiffs currently empowered to investigate and prose-

cute violations of Article XIII cannot effectively and efficiently exercise Section 400.4 Qui Tam Actions
that power without the attached rule. This jeopardizes the public interest in (a) All qui tam actions shall be served on the Attorney General by the
the immediate prevention and deterrence of frauds against the state and personal delivery of the qui tam complaint and accompanying evidence to
local governments, and the recovery of funds or property fraudulently a person designated to receive service at the Managing Clerk’s Office on
obtained. This also jeopardizes the health and general welfare of the public the 24th Floor at the Office of the Attorney General at 120 Broadway, New
in connection with fraud related to public health and welfare programs. York, New York 10271, unless otherwise authorized by the Attorney Gen-

eral.Furthermore, in the absence of the rule, there are no procedures to
(b) A local government, having been authorized by the Attorney Gen-ensure that the Attorney General is made aware of civil enforcement

eral to supersede or intervene in a qui tam action on its own behalfactions filed by local governments, even though such actions may affect an
pursuant to section 190(2) of the False Claims Act, shall cooperate withinterest of the state or interfere with or duplicate ongoing investigations or
the Attorney General in any subsequent investigation related to the action.enforcement actions being undertaken by the Attorney General or other

state agencies. Without such consultation these actions may likewise inter- (c) If the state or a local government does not intervene or supersede
fere with or duplicate ongoing investigations being conducted by the after the 60 day time period or any extensions obtained under section
Attorney General or other state agencies. 190(2)(b) of the False Claims Act, then the qui tam plaintiff has 30 days
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after such time period or extensions expire to decide whether to proceed or supersede in a qui tam action. Such procedures are absent even though
with the action. qui tam actions have already been filed, and more qui tam actions may be

filed at any time.(1) If the qui tam plaintiff elects to proceed with the action, the qui
tam plaintiff shall so advise the court, the state, and applicable local The benefits derived from the rule are that:
governments, and cause the complaint to be unsealed. After the complaint (A) The Attorney General can investigate any person for having en-
is unsealed, the qui tam plaintiff shall serve the complaint on any defen- gaged in conduct amounting to a violation of Article XIII with the same or
dant pursuant to the provisions of the civil practice law and rules and similar long-standing, familiar and effective powers, procedures and de-
other applicable law. vices that the Attorney General may use to investigate fraud under section

(2) If the qui tam plaintiff elects not to proceed with the action, the 352 of the General Business Law. Furthermore, the rule modifies those
qui tam plaintiff shall either: (i) voluntarily discontinue the action, without powers, procedures and devices set forth in section 352(2) and (4) to
an order and without unsealing the action, by filing with the court a notice address the specific circumstances of an investigation of a violation of
of discontinuance and serving a copy of this notice on the Attorney Gen- Article XIII. Specifically, it ensures that the Attorney General’s powers to
eral, who may in the Attorney General’s discretion make an in camera investigate granted therein do not terminate by reason of a local govern-
motion to unseal the complaint; or (ii) seek to voluntarily discontinue the ment, or any person, including a qui tam plaintiff, filing a complaint.
action by order of court by making an in camera motion to unseal the Likewise, the rule specifies that the Attorney General may use section
complaint and dismiss the action. 2308(b) of the civil practice law and rules, or other applicable law, to
This notice is intended  to serve as both a notice of emergency adoption compel compliance with an investigation. The rule thus enhances the
and a notice of proposed rule making. The emergency rule will expire Attorney General’s ability to investigate and bring enforcement actions
December 8, 2007. under Article XIII.

(B) The Attorney General will be notified of local government enforce-Text of rule and any required statements and analyses may be
ment actions, and consulted with prior to a local government filing anobtained from: Henry M. Greenberg, Department of Law, The Capitol,
action related to the Medicaid program, so that he or she can protect theAlbany, NY 12224, (518) 474-7330, e-mail: henry.greenberg@
state’s interest in local enforcement actions and notify other state agenciesoag.state.ny.us
if necessary. This will protect the state’s interest in litigation initiated byData, views or arguments may be submitted to: Same as above.
local governments, avoid duplicative actions and investigations, and allowPublic comment will be received until: 45 days after publication of this
for the cooperation and the sharing of resources by the state and localnotice.
governments.Regulatory Impact Statement

(C) Qui tam actions will be orderly handled and processed. If the1. Statutory authority: Section 194 of the State Finance Law gives the
government decides not to intervene in a qui tam action, the rule estab-Attorney General of the State of New York power to adopt such rules and
lishes a time period and procedures for the qui tam plaintiff to eitherregulations as is necessary to effectuate the purposes of Article XIII of the
proceed or discontinue the action.State Finance Law. See N.Y. State Finance Law, sections 187-194 (herein-

Together, these benefits will enhance the ability of the state and localafter referred to as “Article XIII”). 
governments and qui tam plaintiffs to bring enforcement actions, recover2. Legislative objectives: These rules and regulations are in accordance
funds and property fraudulently obtained, and prevent and deter otherwith the public policy objectives the Legislature sought to advance by
frauds.passing Article XIII, which include the prevention and deterrence of fraud

4. Costs: There are de minimus costs to the rule.against the state and local governments, and the recovery of funds or
5. Local government mandates: A local government filing an actionproperty fraudulently obtained. The investigative procedures authorized by

under section 190(1) of the State Finance Law shall provide the Attorneythe rules and regulations (hereinafter referred to as “the rule”) will em-
General with a copy of the complaint on or about the date such complaint ispower the Attorney General to investigate frauds that constitute a violation
filed. A local government shall consult with the Attorney General prior toof Article XIII, and thereby facilitate his or her ability to bring civil
filing any action related to the Medicaid program.enforcement actions and other actions against parties that commit such

violations. Also, the rule provides for the orderly process and handling of 6. Paperwork: There are no additional reporting requirements or
civil enforcement actions and qui tam actions. paperwork requirements as a result of this rule.

3. Needs and benefits: The rule is needed to effect the purposes of 7. Duplication: The rule will not duplicate any existing state or federal
Article XIII: the prevention and deterrence of frauds against the state and law.
local governments, and the recovery of funds or property obtained through 8. Alternatives: There were alternative proposals considered, includ-
false or fraudulent conduct. It will establish how the Attorney General can ing, but not limited to, requiring local governments to notify the Attorney
begin and continue investigations of potential violations of Article XIII. It General prior to filing any civil enforcement action, and requiring qui tam
will also allow for the orderly processing and handling of civil enforce- actions to be filed in specific venues. Those were rejected as unnecessary
ment actions and qui tam enforcement actions that have been and that may and overly burdensome on both local governments and qui tam plaintiffs.
be filed. Consideration was also given to issuing no regulations, but this would have

In the absence of the rule, a procedural vacuum exists that is contrary to been contrary to the public interest.
the public interest. Guidelines or procedures currently do not exist that 9. Federal standards: The rule does not exceed any minimum standards
specify the manner in which the Attorney General can investigate viola- of the federal government for the same or similar subject areas.
tions of Article XIII. Government plaintiffs and qui tam plaintiffs currently 10. Compliance schedule: Compliance with this rule could be achievedempowered to investigate and prosecute violations of Article XIII cannot immediately upon effect of the adoption of this rule.effectively and efficiently exercise that power without the rules promul-

Regulatory Flexibility Analysisgated herein. This jeopardizes the public interest in the immediate preven-
1. Effect of rule: By virtue of its subject matter, the rule will have notion and deterrence of frauds against the state and local governments, and

impact on small businesses. The rule applies to every local government, asthe recovery of funds or property fraudulently obtained. This also jeopar-
defined in section 188(4) of the State Finance Law, which chooses to file adizes the health and general welfare of the public in connection with fraud
civil enforcement action pursuant to section 190(1) of the State Financerelated to public health and welfare programs. In fact, qui tam cases have
Law. Accordingly, the rule may apply to every county, city, town, village,already been served on the Attorney General alleging Medicaid fraud that
school district, board of cooperative educational services, local publicmay have harmed patients.
benefit corporation or other municipal corporation or political subdivisionFurthermore, there are no procedures to ensure that the Attorney Gen-
of the state.eral is made aware of civil enforcement actions filed by local governments,

2. Compliance requirements: A local government filing an action undereven though such actions may affect an interest of the state or interfere
section 190(1) of the State Finance Law is required to provide the Attorneywith or duplicate ongoing investigations or enforcement actions being
General with a copy of the complaint on or about the date such complaint isundertaken by the Attorney General or other state agencies. Without such
filed. Additionally, a local government is required to consult with theconsultation these actions may likewise interfere with or duplicate ongoing
Attorney General prior to filing any action under section 190(1) that isinvestigations being conducted by the Attorney General or other state
related to the Medicaid program. Local governments will not need toagencies.
employ any professional services in order to comply with the rule.Finally, there presently does not exist sufficient procedures for process-

ing qui tam actions, including but not limited to critical procedures for how 3. Compliance costs: The rule imposes de minimis costs on local
qui tam plaintiffs shall proceed when the government declines to intervene governments.
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4. Feasibility of compliance: Due to the de minimis impact of the rule, ately would result in recipients losing access to services necessary to their
all local governments should easily be able to comply. health, safety and the general welfare.

5. Minimizing adverse impact: By virtue of its subject matter, the rule Subject: Comprehensive outpatient programs.
will not have a significant adverse impact on local governments. There Purpose: To equalize Comprehensive Outpatient Program (COPS) and
were alternative proposals considered, including, but not limited to, requir- non-COPS funding.
ing local governments to notify the Attorney General prior to filing any Text of emergency rule: 1. Subdivision (g) of Section 588.13 of Titlecivil enforcement action. Such proposals were rejected as unnecessary and

14 NYCRR is amended to read as follows:overly burdensome on local governments.
(g) Clinic, continuing day treatment, and/or day treatment programs for6. Economic and technological feasibility: Due to the de minimis

which an operating certificate has been issued and which are not desig-impact of the rule, local governments will have no difficulty meeting
nated as Level I comprehensive outpatient programs pursuant to Part 592technological requirements, if any. 
of this Title may qualify to become Level II comprehensive outpatient7. Local government participation: In order to ensure that local govern-
programs under such Part, and shall comply with the applicable provi-ments have an opportunity to participate in the rule making process, a copy
sions of such Part. [, may be eligible to receive supplemental medicalof the proposed rules has been sent to the Executive Director of the New
assistance reimbursement for services rendered. In order to receive supple-York Association of Counties. A copy of the proposed rules will also be
mental medical assistance reimbursement, a program shall:posted on the web site of the Attorney General of the State of New York.

(1) agree to provide initial assessment services to all patients referredRural Area Flexibility Analysis from inpatient or emergency settings within five business days of referral
1. Types and estimated numbers of rural areas: The rule applies uni- from such setting;

formly throughout the state, including all rural areas. Executive Law,
(2) directly provide or arrange for the provision of case management,Article 19-F Rural Affairs Act, Section 481(7) defines a rural area as a

home visiting services and other clinically necessary mental health ser-county with a population of less than 200,000. New York currently has 44
vices to maintain patients in programs and minimize patients’ absencecounties that would constitute rural areas. The rule applies to such counties
from treatment;as well as other local governments within them.

(3) be determined to be in substantial compliance with all applicable2. Compliance requirements: A local government filing an action under
regulations of the Commissioner of Mental Health;section 190(1) of the False Claims Act is required to provide the Attorney

(4) have received a current operating certificate that is of at least aGeneral with a copy of a complaint on or about the date of filing a cause of
total of six months duration; andaction under section 190(1) of the State Finance Law. Additionally, a local

(5) be a current enrollee in good standing in the medical assistancegovernment is required to consult with the Attorney General prior to filing
program.]any action under section 190(1) that is related to the Medicaid program.

2. Section 592.4 of Title 14 NYCRR is amended to read as follows:Local governments will not need to employ any professional services in
§ 592.4 Definitionsorder to comply with the rule.
(a) Level 1 Comprehensive Outpatient Program means a provider of3. Compliance costs: The rule imposes de minimus costs on local

services which has been licensed to operate an outpatient mental healthgovernments.
program in accordance with Part 587 of Title 14 and has been annually4. Minimizing adverse impact: The rule will not have an adverse
designated by a local governmental unit to be eligible to receive supple-impact on local governments in rural areas, since it only imposes de
mental medical assistance reimbursement for a specific program or spe-minimus costs on local governments. There were alternative proposals
cific programs under its auspice which agrees to provide the servicesconsidered, including, but not limited to, requiring local governments to
required of a Level I Comprehensive Outpatient Program as set forth innotify the Attorney General prior to filing any civil enforcement action.
this Part.Such proposals were rejected as unnecessary and overly burdensome on

(b) Level II Comprehensive Outpatient Program means a provider oflocal governments. 
services, other than a Level I Comprehensive Outpatient Program, which5. Rural area participation: In order to ensure that local governments in
has been licensed to operate a mental health clinic, day treatment orrural areas have an opportunity to participate in the rule making process, a
continuing day treatment program in accordance with Part 587 of thiscopy of the proposed rules will be sent to the Executive Director of the
Title, which is not also licensed under Article 28 of the Public Health Law,New York Association of Counties. A copy of the proposed rules will also
and which agrees to provide the services required of a Level II Compre-be posted on the web site of the Attorney General of the State of New
hensive Outpatient Program as set forth in this Part.York.

(c) Grant means the funds received by the provider pursuant to section
41.18, 41.23 or 41.47 of the mental hygiene law including State aid and
any mandatory local contribution provided by a local government or a
voluntary agency.

[c] (d) Provider, for the purpose of this Part, means the specific location
of the licensed mental health outpatient program which received theOffice of Mental Health
mental health grant utilized in the initial calculation of the supplemental
rate under the medical assistance program.

[d] (e) Eligible deficit means those funds received by the provider as a
EMERGENCY grant which are used as the basis for the supplemental Medicaid rate

calculation in subdivision 592.8(c). The original grants may have beenRULE MAKING
adjusted in accordance with this Part, where necessary.

Comprehensive Outpatient Programs [e] (f) Comprehensive outpatient program allocation means the maxi-
mum amount of comprehensive outpatient program reimbursement that aI.D. No. OMH-39-07-00002-E
provider is allowed to retain in each local fiscal year.Filing No. 955

3. The heading, and subdivision (a), of Section 592.5 of Title 14Filing date: Sept. 6, 2007
NYCRR are amended to read as follows:Effective date: Sept. 6, 2007

§ 592.5 Designation as a Level I comprehensive outpatient program.
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- (a) A Level I comprehensive outpatient program shall be designated by
cedure Act, NOTICE is hereby given of the following action: the local governmental unit in accordance with the criteria provided in
Action taken: Amendment of Parts 588 and 592 of Title 14 NYCRR. section 592.7 of this Part. In order to receive supplemental medical assis-
Statutory authority: Mental Hygiene Law, sections 7.09(b) and tance reimbursement, a program shall:
31.04(a); and Social Services Law, sections 364(3) and 364-a (1) be determined by the commissioner or his or her designee to be in

substantial compliance with all applicable regulations of the Commis-Finding of necessity for emergency rule: Preservation of public health,
sioner of Mental Health;public safety and general welfare.

(2) have received a current operating certificate that is of at least aSpecific reasons underlying the finding of necessity: These amend-
total of six months in duration; andments provide authority to simplify and make equitable Comprehensive

Outpatient Program (COPS) funding and non-COPS funding as authorized (3) be a current enrollee in good standing in the medical assistance
by the 2006-2007 enacted budget. Failure to initiate this program immedi- program.
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4. Subdivision (a) of Section 592.6 of Title 14 NYCRR is amended unit, or other administrative agency, or approved by the commissioner
to read as follows: pursuant to Part 551 of this Title.

(a) The local governmental unit shall designate and enter into written (1) When a Level I provider receives reimbursement under this part
agreements with appropriate providers of services as Level I comprehen- which is less than its comprehensive outpatient program allocation in a
sive outpatient programs. Such agreements shall, at a minimum reflect the local fiscal year (beginning with Calendar Year 2001 for upstate or Long
requirements established in sections 592.6 and 592.7 of this Part; Island based providers or Local Fiscal Year 2000-01 for New York City

based providers), the local governmental unit may, subject to the approval5. The heading, subdivision (a), and paragraph (a)(2) of Section
of the Commissioner of Mental Health and the Director of the Division of592.7 of Title 14 NYCRR are amended to read as follows:
Budget, allocate any amount of the provider’s comprehensive outpatient§ 592.7 Level I comprehensive outpatient program –  criteria for desig-
program reimbursement which is less than its comprehensive outpatientnation and responsibilities
program allocation to [one or more designated comprehensive outpatient(a) In order to be designated as a Level I comprehensive outpatient
program allocation to] one or more designated Level I comprehensiveprogram, a provider of services:
outpatient programs within the same county beginning in the following(2) shall have been designated as a Level I comprehensive outpatient
fiscal year. In making such adjusted allocations, the local governmentalprogram pursuant to subdivision 592.8(j) of this Part and shall:
unit shall consider the extent to which a provider receiving an additional6. Subdivisions (a), (c) (d), (h), (i), and (k) of Section 592.8 of Title
allocation is in compliance with the program requirements set forth in14 NYCRR are amended to read as follows:
Section 592.7 of this Part. This adjusted allocation process shall be accom-(a) In addition to the medical assistance reimbursement rates available
plished through the revision of each affected provider’s comprehensivepursuant to Part[s 579 and] 588 of this Title, providers with at least one
outpatient program allocations for the previous fiscal year. In no case shallLevel I comprehensive outpatient program are eligible to receive supple-
such adjusted allocation be less than the amount of comprehensive outpa-mental medical assistance reimbursement in accordance with the rules of
tient program reimbursement received by a provider consistent with itsthis Part.
applicable comprehensive outpatient program allocation received in either(c) The supplemental rate, for providers with at least one Level I
the 2000 local fiscal year or the local fiscal year before the year in whichcomprehensive outpatient program, shall be calculated as follows:
such reimbursement is received, which ever amount is less.(1) For outpatient mental health programs which are designated

(2) When a provider closes down one or more program location, butLevel I providers pursuant to this Part, grants received for the local fiscal
continues to operate the other locations of the designated program, theyear ended in 2001 for upstate and Long Island based providers, and for the
supplemental revenue to the designated program shall be reduced propor-local fiscal year ended in 2001 for New York City based providers, shall be
tionately by the number of Medicaid visits associated with the closedadded, if applicable, to the annualized eligible deficit approved in the
location(s). The State share of the reduced Medicaid supplemental revenuecalculation of the previous supplemental rate.
may be allocated to the county in the form of additional local assistance(2) The sum of grants received by the provider, as recalculated under
grants, or the visits previously reimbursed to the closed program loca-paragraph (1) of this subdivision, shall be divided by the projected number
tion(s) may be added to the visits of one or more other designated outpa-of annual visits to the provider’s designated programs. The projected
tient programs of the same outpatient category in the same county.number of annual visits shall be calculated as follows:

(i) When a designated Level I program has ceased or will cease to(i) The combined total of outpatient mental health program visits
provide services or the local governmental unit has not designated anreimbursed by medical assistance for each provider shall be calculated by
eligible or previously designated Level I program and discontinued allusing the average number of visits provided in the most recent three fiscal
grants to that program, visits reimbursed under the medical assistanceyears multiplied by 90.9 percent. These visits shall include all visits reim-
program to that program may be added to the visits of one or more otherbursed by Medicaid, including visits partially reimbursed by Medicare.
outpatient programs of the same outpatient category in the same county toProviders, who in the three most recent fiscal years earned less than the full
be included in the supplemental rate adjustments pursuant to subdivisionsMedicaid supplemental rate on visits partially reimbursed by Medicare,
(e)-(g) of this section subject to the following:shall have the projected number of annual visits adjusted to reflect the

(1) the local governmental unit must recommend such considerationlower supplemental revenue earned on Medicare/Medicaid dually eligible
to the commissioner prior to June 1, 1991 for the initial year and thevisits. The calculation of the Medicare/Medicaid adjusted visits shall be
commencement of the local fiscal year in all succeeding years;based on the percentage of Medicaid supplemental payments earned on

(2) the recommendation must specify the volume of visits to beMedicare/Medicaid dually eligible visits provided during the three most
allowed to each alternative provider;recent fiscal years and the number of dually eligible visits provided in the

(3) each alternative provider must be licensed in the same programthree most recent fiscal years. The Medicare/Medicaid adjusted visits are
category as the eligible provider;calculated by multiplying the projected annual volume of dually eligible

(4) each alternative provider must be eligible to be designated priorvisits by the average percentage of Medicaid supplemental revenue earned
to the local governmental unit’s recommendation under this subdivision;on these visits during the three most recent fiscal years.

(5) the local governmental unit recommendation may be less than,(ii) Rates calculated pursuant to subparagraph (i) of this paragraph
but may not exceed, the volume of visits reimbursed, in the base year underare subject to appeal by the local governmental unit, or by the provider
the medical assistance program, to the provider not designated as a Level Iwith the approval of the local governmental unit. Appeals pursuant to this
comprehensive outpatient program;paragraph shall be made within one year after receipt of initial notification

of the most recent supplemental reimbursement rate calculation. However, (6) the allowance of additional visit volume approved by the com-
under no circumstances may the recalculated rate be higher than the rate missioner under this subdivision may be less than the volume recom-
cap set forth in paragraph (3) of this subdivision. mended by the local governmental unit where the calculated supplemental

rate of payment for the alternative provider is greater than that for the(3) The supplemental rate for a provider operating [an] a licensed
provider not designated. In no instance will the supplemental revenue to alloutpatient mental health program shall be the lesser of the rate calculated
designated providers in the county exceed the estimated supplementalin paragraph (2) of this subdivision or a rate cap as established by the
revenue to all eligible providers in the county; andCommissioner of Mental Health and approved by the Director of the

Division of the Budget[, provided, however, the supplemental rate of an (7) if a program ceases to provide services in all program locations it
Article 31 provider which operates a comprehensive outpatient program shall not be eligible for designation as a Level I comprehensive outpatient
shall not be less than an amount that, when added to the base fee, yields an program or for any additional local assistance grants for the period of at
amount that is less than the total of the corresponding fee and supplemental least one local fiscal year following the year during which the program
reimbursement for any provider which is not eligible to be designated as ceased to provide services.
comprehensive outpatient program]. (j) When a [designated] comprehensive outpatient program has ceased

(d) In order to recoup supplemental payments for those visits in excess or will cease to provide services and the local governmental unit deter-
of 110% of the number of visits used to calculate the supplemental rate for mines that no existing, [designated] comprehensive outpatient program of
a Level I provider, the Office of Mental Health may adjust the supplemen- the same outpatient category within the same county is capable of provid-
tal rates for the period in which the excess visits occurred. Such adjust- ing services to the clients of the program ceasing operation, the local
ments shall be made no more frequently than quarterly during the year. governmental unit, with the approval of the commissioner, may designate

(h) The Office of Mental Health may amend the supplemental rate and/ any not-for-profit or municipally operated agency operating an outpatient
or the comprehensive outpatient program allocation to account for pro- mental health program of the same category as a comprehensive outpatient
gram changes required by the Office of Mental Health, local governmental program. When no agency operating an outpatient program in the same
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category is available, the local governmental unit may, with the approval (1) agree to provide initial assessment services to all patients re-
of the commissioner, designate an agency already designated in another ferred from inpatient or emergency settings within five business days of
outpatient program category which has not previously been licensed in the referral from such setting;
category of the closing program. The designation of such program shall not (2) directly provide or arrange for the provision of case manage-
be effective until the designated program commences operation within the ment, home visiting services and other clinically necessary mental health
designating county. Supplemental rates or supplemental rate adjustments services to maintain patients in programs and minimize patients’ absence
for successor programs designated pursuant to this subdivision shall be from treatment;
calculated as follows: (3) be determined to be in substantial compliance with all applicable

regulations of the Commissioner of Mental Health;(1) Supplemental rates shall be based upon the lesser of the succes-
sor program’s budgeted eligible grant amount recommended by the local (4) have received a current operating certificate that is of at least a
governmental unit and approved by the Office of Mental Health pursuant total of six months duration; and
to Part 551 of this Title, or the supplemental revenue and Medicaid visit (5) be a current enrollee in good standing in the medical assistance
volume used to establish the supplemental rate for the closing provider for program.
the year of closure. (b) In order to recoup supplemental payments for those visits in excess

(2) The rate established in paragraph (1) of this subdivision shall be of the number of visits used to calculate the supplemental rate under this
approved on an interim basis until receipt of a consolidated fiscal report section, the Office of Mental Health may adjust the supplemental rates for
including one complete local fiscal year of operation as a comprehensive the period in which the excess visits occurred. Such adjustments shall be
outpatient program, after which the Office of Mental Health shall recalcu- made no more frequently than quarterly during the year.
late the final supplemental rate or supplemental rate adjustments subject to 9. A new Section 592.11 is added to Title 14 NYCRR to read as
the limitations in paragraph (1) of this subdivision. follows:

(3) Such rates shall not be otherwise limited by the provisions of § 592.11 Comparability of fees
paragraphs (i)(3) and (4) of this section. The sum of the base fee, as established in Section 588.13(a)(1) of this

Part, and the supplement, calculated in accordance with Section 592.8 of(k) Each general hospital, as defined by Article 28 of the Public Health
this Part, received by a clinic treatment program that is not licensed underLaw, which is operated by the New York City Health and Hospitals
Article 28 of the Public Health Law and which has been designated as aCorporation, which received a grant pursuant to Section 41.47 of the
Level I comprehensive outpatient program, shall not be less than the baseMental Hygiene Law for the local fiscal year ending in 1989 shall be
fee and the supplement received by any Level II comprehensive outpatientdesignated as a Level I comprehensive outpatient program for all outpa-
provider in the region.tient programs licensed pursuant to [Parts 585 and] Part 587 of this Title.

For purposes of calculating supplemental Medicaid rates pursuant to this This notice is intended to serve only as a notice of emergency adoption.
Part, all such programs in the New York City Health and Hospitals Corpo- This agency intends to adopt this emergency rule as a permanent rule and
ration are combined for a uniform supplemental Medical Assistance pro- will publish a notice of proposed rule making in the State Register at some
gram rate. future date. The emergency rule will expire December 4, 2007.

7. Subdivisions (c) and (d) of Section 592.9 of Title 14 NYCRR are Text of emergency rule and any required statements and analyses may
amended to read as follows: be obtained from: Sue Watson, Bureau of Policy, Regulation and Legis-

(c) A program which the Commissioner determines has failed to sub- lation, Office of Mental Health, 44 Holland Ave., 8th Fl., Albany, NY
stantially comply with the requirements of this section or any other re- 12229, (518) 474-1331, e-mail: swatson@omh.state.ny.us
quirements established by the local governmental unit shall be referred to Regulatory Impact Statement
the local governmental unit with a recommendation that it not be desig- 1. Statutory Authority: Subdivision (b) of Section 7.09 of the Mental
nated as a Level I comprehensive outpatient program for the subsequent Hygiene Law grants the Commissioner of the Office of Mental Health the
local fiscal year. authority and responsibility to adopt regulations that are necessary and

(1) The local governmental unit may designate such provider of proper to implement matters under his or her jurisdiction.
services as a Level I comprehensive outpatient program for the following Subdivision (a) of Section 31.04 of the Mental Hygiene Law empowers
local fiscal year, but shall notify the Commissioner of such designation and the Commissioner to issue regulations setting standards for licensed pro-
the reason(s) therefore. grams for the provision of services for persons with mental illness.

(2) The Commissioner shall review such program prior to the end of Subdivision (a) of Section 43.02 of the Mental Hygiene Law grants the
the following local fiscal year. If the program is found to have continued to Commissioner the power to set rates for facilities licensed under Article 31
have failed to substantially comply with the requirements of this Part, or of the Mental Hygiene Law.
any other requirements established by the local governmental unit, the Sections 364(3) and 364-a of the Social Services Law give the Office of
Commissioner shall instruct the local governmental unit that such provider Mental Health responsibility for establishing and maintaining standards
of services shall not be designated as a Level I comprehensive outpatient for care and services eligible for Medicaid reimbursement in facilities
provider for the next local fiscal year. under its jurisdiction, in accordance with cooperative arrangements with

(3) A determination that a provider of services shall not be desig- the Department of Health.
nated as a Level I comprehensive outpatient program does not affect the Chapter 54 of the Laws of 2006 provides funding appropriations in
status of such provider of services as a licensed provider of outpatient support of programs not formerly designated as Comprehensive Outpatient
services. Programs.  (Section 1, State Agencies, Office of Mental Health, line 44,

(d) A provider of services that has been discontinued as a Level I page 277.)
comprehensive outpatient program pursuant to Paragraph (c)(2) of this 2. Legislative Objectives: Articles 7 and 31 of the Mental Hygiene Law
section, may be designated by the local governmental unit as a Level I reflect the Commissioner’s authority to establish regulations regarding
comprehensive outpatient program in the local fiscal year subsequent to mental health programs. Article 43 of the Mental Hygiene Law gives the
the local fiscal year for which such designation was discontinued, provid- Commissioner authority to set certain rates. Under Section 364(3) and 364-
ing that the local governmental unit shall provide assurances to the Com- a of the Social Services Law, OMH is granted responsibility for standards
missioner that such program has taken such steps as are necessary to of care for certain Medicaid funded programs under its jurisdiction.
substantially comply with the requirements of this Part and all other 3. Needs and Benefits: The intent and impact of this regulatory change
requirements established by the local governmental unit. is to simplify and make more equitable the Medicaid reimbursement which

8. A new Section 592.10 is added to Title 14 NYCRR to read as outpatient mental health providers receive. Every provider, and the clients
follows: they serve, will either be unaffected by or will benefit from these amend-

§ 592.10 Level II Comprehensive Outpatient Program ments.
Generally, outpatient Medicaid rates are separated into two compo-(a) A clinic, continuing day treatment, and/or day treatment pro-

nents: a base fee and either a COPs supplement or a Non-COPs supple-vider, other than a provider licensed under Article 28 of the Public Health
ment. COPs providers generally receive a higher base rate than Non-COPsLaw, that has not been designated as a Level I Comprehensive Outpatient
providers. Some providers received neither a COPs nor a Non-COPsProgram pursuant to this Section shall be eligible to be a Level II Compre-
component.hensive Outpatient Program, and shall be eligible to receive supplemental

medical assistance reimbursement for services rendered. In order to be a COPs providers are required to meet both higher standards than Non-
Level II Comprehensive Outpatient Program and receive supplemental COPs providers. They also must have received State deficit financing
medical assistance reimbursement, a program shall: when the program was established in 1993. Many Non-COPs providers

23



Rule Making Activities NYS Register/September 26, 2007

currently meet many of the standards applicable to COPs providers, but Statutory authority: Mental Hygiene Law, sections 7.09(b), 31.04(a)(2)
still cannot qualify for COPs reimbursement. These amendments attempt and 31.26(b)
to mitigate this by combining all of the above providers into COPs, level- Subject: Operation of residential treatment facilities for children and
ing up the base fees they receive, and allowing providers previously youth.
categorized as Non-COPs to bill for COPs-only visits on behalf of man- Purpose: To continue the temporary increase in the capacity of certain
aged care recipients. Providers who were neither COPs nor Non-COPs will RTFs to serve the needs of emotionally disturbed children and youth.
now be included as well. Text or summary was published in the notice of proposed rule making,In order to accomplish this, two levels, of COPs have been established I.D. No. OMH-29-07-00013-P, Issue of July 18, 2007.by this rulemaking. The first level, Level I, contains the current nine

Final rule as compared with last published rule: No changes.special programmatic standards and deficit funding requirement of COPs.
Text of rule and any required statements and analyses may beThe second level, Level II, contains the five special programmatic stan-
obtained from: Joyce Donohue, Office of Mental Health, 44 Hollanddards for Non-COPs. Both tiers will receive the same base fees and operate
Ave., 8th Fl., Albany, NY 12229, (518) 474-1331, e-mail:under the same set of billing rules. 
cocbjdd@omh.state.ny.us4. Costs:

(a) Costs to private regulated parties: There will be no mandated Assessment of Public Comment
unreimbursed costs to the regulated parties. The agency received no public comment.

(b) Costs to state and local government: The annual state cost for the
program is estimated to be $2,122,500.00. These additional funds are PROPOSED RULE MAKING
included in an appropriation for the State share of Medicaid. There is no NO HEARING(S) SCHEDULED
local Medicaid share or other costs for this program.

(c) The cost projection was calculated by adding the $2,000,000 availa- Comprehensive Outpatient Programs
ble in the appropriation for leveling up to the $122,500 available in the

I.D. No. OMH-39-07-00003-Pappropriation to address the non-COPS only adjustment, for a total of
$2,122,500.00. PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

5. Local Government Mandates: These regulatory amendments will not cedure Act, NOTICE is hereby given of the following proposed rule:
involve or result in any additional imposition of duties or responsibilities Proposed action: This is a consensus rule making to amend Part 588 ofupon county, city, town, village, school or fire districts.

Title 14 NYCRR.6. Paperwork: This rule should not substantially increase the
Statutory authority: Mental Hygiene Law, sections 7.09(b) andpaperwork requirements of affected providers.
31.04(a); and Social Services Law, sections 364(3) and 364-a7. Duplication: These regulatory amendments do not duplicate existing
Subject: Comprehensive outpatient programs.State or federal requirements.

8. Alternatives: The only alternative would be inaction. As this initia- Purpose: To increase certain Medicaid rate schedules consistent with the
tive has been established and funded in statute, this alternative was re- 2007-08 enacted State Budget.
jected, since it is contrary to the intent of the legislation. Text of proposed rule: Paragraph (4) of subdivision (a) of Section 588.13

9. Federal Standards: The regulatory amendments do not exceed any is amended to read as follows:
minimum standards of the federal government for the same or similar (4) Reimbursement under the medical assistance program for day
subject areas. treatment programs serving children shall be in accordance with the fol-

10. Compliance Schedule: The authority to establish and fund this lowing fee schedule.
initiative deemed effective on April 1, 2006, consistent with the enacted (i) For programs operated in Bronx, Kings, New York, Queens
budget. and Richmond counties:
Regulatory Flexibility Analysis Full day at least 5 hours $[72.89] 76.25
A Regulatory Flexibility Analysis for Small Businesses and Local Govern- Half day at least 3 hours [36.45] 38.13
ments is not being submitted with this notice because the amended rule Brief day at least 1 hour [24.30] 25.42
will not impose a significant negative economic impact on small busi- Collateral at least 30 minutes [24.30] 25.42
nesses, or local governments. The establishment of this initiative, which Home at least 30 minutes [72.89] 76.25
equalizes Article 31 outpatient fees and non-COPS programs, is required

Crisis at least 30 minutes [72.89] 76.25by the enacted 2006-2007 state budget.
Preadmission - full day at least 5 hours [72.89] 76.25Rural Area Flexibility Analysis Preadmission - half day at least 3 hours [36.45] 38.13A Rural Area Flexibility Analysis is not being submitted with this notice

(ii) For programs operated in other than Bronx, Kings, New York,because the amended rules will have no negative impact on services and
Queens and Richmond counties:programs serving residents of rural counties. Recipients of services in the

Full day at least 5 hours $[70.46] 73.7144 counties designated as rural counties by the New York State Legisla-
Half day at least 3 hours [35.23] 36.85ture, as well as non-rural counties will benefit from the establishment of
Brief day at least 1 hour [23.45] 24.53this new statewide program.
Collateral at least 30 minutes [23.45] 24.53Job Impact Statement
Home at least 30 minutes [70.46] 73.71The proposed amendments to 14 NYCRR will not adversely impact jobs or
Crisis at least 30 minutes [70.46] 73.71employment opportunities in New York, nor should these amendments
Preadmission - full day at least 5 hours [70.46] 73.71impact existing employees of Comprehensive Outpatient Programs for
Preadmission - half day at least 3 hours [35.23] 36.85adults (COPs), non-COPs programs, or other programs under the jurisdic-
Subdivision (b) of Section 588.13 is amended to read as follows:tion of OMH. The purpose of this rulemaking is to equalize funding for
(b) Reimbursement under the medical assistance program for regular,Article 31 outpatient fees and non-COPs programs, as required by the

collateral, and crisis visits to all non-State operated partial hospitalizationenacted 2006-2007 state budget.
programs licensed pursuant to Article 31 of the Mental Hygiene Law and
Part 587 of this Title shall be in accordance with the following fee sched-NOTICE OF ADOPTION
ule.

Operation of Residential Treatment Facilities for Children and (1) For programs located in Nassau and Suffolk counties, the fee
Youth shall be [$22.15]$22.66 for each service hour.

(2) For programs located in New York City, the fee shall be [$29.09]I.D. No. OMH-29-07-00013-A
$29.76 for each service hour.Filing No. 956

(3) For programs located in the counties included in the region ofFiling date: Sept. 6, 2007
New York State designated by the Office of Mental Health as the HudsonEffective date: Sept. 26, 2007
River Region, the fee shall be [$24.45] $25.01 for each service hour.

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- (4) For programs located in the counties in the region of New York
cedure Act, NOTICE is hereby given of the following action: State designated by the Office of Mental Health as the Central Region, the
Action taken: Amendment of section 584.5(e) of Title 14 NYCRR. fee shall be [$16.76] $17.15 for each service hour.
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(5) For programs located in the counties included in the region of Collateral at least 30 minutes $ 23.45 $ 24.53
New York State designated by the Office of Mental Health as the Western Home at least 30 minutes $ 70.46 $ 73.71
Region, the fee shall be [$20.78] $21.26 for each service hour. Crisis at least 30 minutes $ 70.46 $ 73.71

Subdivision (c) of Section 588.13 is amended to read as follows: Preadmission-full day at least 5 hours $ 70.46 $ 73.71
(c) Reimbursement under the medical assistance program for on-site Preadmission-half day at least 3 hours $ 35.23 $ 36.85

and off-site visits for all non-state operated intensive psychiatric rehabilita-
Note: This change in Day Treatment fees shall not apply to programstion treatment programs, licensed pursuant to Article 31 of the Mental

licensed by both the Office of Mental Health and the Department ofHygiene Law and Part 587 of this Title shall be at [$23.87] $24.42 for each
Health.service hour.
Job Impact StatementText of proposed rule and any required statements and analyses may
A Job Impact Statement is not being submitted with this notice because itbe obtained from: Joyce Donohue, Office of Mental Health, 44 Holland
is apparent from the nature and purpose of this rule that it involves rateAve., 8th Fl., Albany, NY 12229, (518) 474-1331, e-mail:
increases as required by the enacted State budget for Fiscal Year 2007-08cocbjdd@omh.state.ny.us
for Day Treatment Programs, Partial Hospitalization Programs and Inten-Data, views or arguments may be submitted to: Joyce Donohue, Office
sive Psychiatric Rehabilitation Programs, and will not have a substantialof Mental Health, 44 Holland Ave., 8th Fl., Albany, NY 12229, (518) 474-
adverse impact on jobs and employment activities.1331, e-mail: regs@omh.state.ny.us

Public comment will be received until: 45 days after publication of this
notice.
Consensus Rule Making Determination

No person is likely to object to these amendments since they merely
increase the Medicaid reimbursement associated with Day Treatment Pro- Department of Motor Vehiclesgrams, Partial Hospitalization Programs and Intensive Psychiatric Rehabil-
itation (IPRT) Programs, consistent with the 2007-08 Enacted State
Budget.

In accordance with the provisions of Section B of Chapter 54 of the PROPOSED RULE MAKING
Laws of 2007, amounts were made available, effective April 1, 2007 for

NO HEARING(S) SCHEDULEDcost of living adjustments (COLA) for Partial Hospitalization and IPRT
Programs. In accordance with the provisions of Section B of Chapter 54 of

Chemical Test Refusal Hearingsthe Laws of 2007, amounts were made available for fee increases for
I.D. No. MTV-39-07-00009-PChildren’s Day Treatment Programs.

Additional State funding in the amount of $150,112 is available on an
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-annual basis to provide for the State share of Medicaid associated with the
cedure Act, NOTICE is hereby given of the following proposed rule:COLA for IPRT. Additional State funding in the amount of $81,227 is
Proposed action: Amendment of Parts 127 and 139 of Title 15 NYCRR.available on an annual basis to provide for the State share of Medicaid
Statutory authority: Vehicle and Traffic Law, sections 215(a),associated with the COLA for Partial Hospitalization Programs. Addi-
1194(2)(c) and (e)tional State funding in the amount of $349,330 is available on annual basis

to provide for the State share of revised Medicaid fees for Day Treatment Subject: Chemical test refusal hearings.
Programs. There is no local share of Medicaid associated with these Purpose: To establish criteria for the suspension of drivers’ licenses for
adjustments. motorists who have refused to submit to a chemical test.

A. Partial Hospitalization Fee Increase Text of proposed rule: Subdivision (e) of section 127.7 is amended to
read as follows:

Service Hour Rate Service Hour Rate (e)(1) [In] Except as provided for in paragraphs (2) and (3) of this
Region Effective 10/1/06 Effective 4/1/07 subdivision, in any case where an adjournment is granted, any suspension
Long Island $22.15 $22.66 or revocation of a license, permit or privilege already in effect may be
New York City 29.09 29.76 continued pending the adjourned hearing. In addition, in the event no such
Hudson River 24.45 25.01 action is in effect, a temporary suspension of such license, permit or
Central 16.76 17.15 privilege may be imposed at the time the adjournment is granted provided
Western 20.78 21.26 that the records of the department or the evidence already admitted fur-

B. The IPRT fee increase for all non-state IPRT Programs will increase nishes reasonable grounds to believe such suspension is necessary to
from $23.87 to $24.42 for each service hour. prevent continuing violations or a substantial traffic safety hazard.

C. Day Treatment Fee Increase (2) Adjournment of a chemical test refusal hearings held pursuant to
For programs operated in Bronx, Kings, New York, Queens and Rich- Vehicle and Traffic Law section 1194. Where an adjournment of a chemi-

mond counties: cal test refusal hearing is granted at the request of the respondent, any
suspension of a respondent’s license, permit or privilege already in effect

New Fee Fee shall be continued pending the adjourned hearing. In addition, in the event
Effective Effective no such suspension is in effect when the adjournment is granted, a tempo-
4/1/2006 4/1/2007 rary suspension of such license, permit or privilege shall be imposed and

Full day at least 5 hours $ 72.89 $ 76.25 shall take effect on the date of the originally scheduled hearing. Such
Half day at least 3 hours $ 36.45 $ 38.13 suspension shall not be continued or imposed if the hearing officer affirm-
Brief day at least 1 hour $ 24.30 $ 25.42 atively finds, on the record, that there is no reason to believe that the
Collateral at least 30 minutes $ 24.30 $ 25.42 respondent poses a substantial traffic safety hazard and sets forth the basis
Home at least 30 minutes $ 72.89 $ 76.25 for that finding on the record. 
Crisis at least 30 minutes $ 72.89 $ 76.25 (3) Continuance of a chemical test refusal hearing held pursuant to
Preadmission-full day at least 5 hours $ 72.89 $ 76.25 Vehicle and Traffic Law section 1194. If a chemical test refusal hearing is
Preadmission-half day at least 3 hours $ 36.45 $ 38.13 continued at the discretion of the hearing officer, in order to complete

testimony, to subpoena witnesses or for any other reason, and if theFor programs operated in other than Bronx, Kings, New York, Queens
respondent’s license, permit or privilege was suspended pending suchand Richmond counties:
hearing, such suspension shall remain in effect pending the continued
hearing unless the hearing officer affirmatively finds, on the record, that

New Fee Fee there is no reason to believe that the respondent poses a substantial traffic
Effective Effective safety hazard and sets forth the basis for that finding on the record. If
4/1/2006 4/1/2007 respondent’s license, permit or privilege was not suspended pending the

Full day at least 5 hours $ 70.46 $ 73.71 hearing, the hearing officer may suspend such license, permit or privilege,
Half day at least 3 hours $ 35.23 $ 36.85 based upon the testimony provided and evidence submitted at such hear-
Brief day at least 1 hour $ 23.45 $ 24.53 ing, if the hearing officer affirmatively finds, on the record, that there is

25

mailto:regs@omh.state.ny.us?cc=RegComments@gorr.state.ny.us&


Rule Making Activities NYS Register/September 26, 2007

reason to believe that the respondent poses a substantial traffic safety ficer to suspend a license pending a hearing. VTL Section 1194(2)(c)
hazard and sets forth the basis for that finding on the record. provides that the Commissioner is authorized to establish a hearing sched-

ule for the adjudication of chemical test refusals. VTL Section 1194(2)(e)(4) In addition to any grounds for suspension authorized pursuant to
provides that the Commissioner shall promulgate rules and regulations asparagraphs (2) and (3) of this subdivision, a hearing officer must impose a
may be necessary to effectuate the provisions of such section in relation tosuspension or continue a suspension of a respondent’s driver’s license,
chemical test refusal hearings.pursuant to paragraphs (2) and (3) of this subdivision, if the respondent’s

record indicates that: 2. Legislative objectives: The Legislature enacted Vehicle and Traffic
Law (“VTL”) Section 1194 to provide for the fair and efficient adjudica-(i) The person has been convicted of homicide, assault, criminal
tion of chemical test refusals by DMV’s hearing officers. This sectionnegligence or criminally negligent homicide arising out of the operation of
authorizes the Commissioner to establish a schedule of hearings and toa motor vehicle.
promulgate regulations related thereto, including provisions for the ad-(ii) The person has two or more revocations and/or suspensions of
journment and continuance of such hearings. In addition, pursuant to VTLhis driver’s license within the last three years, other than a suspension that
Section 510(3-a), a hearing officer is authorized to suspend a driver’smay be terminated by performance of an act by the person.
license pending a hearing, which is typically done when the licensee poses(iii) The person has been convicted more than once of reckless
a highway safety risk to the general public. driving within the last three years.

This proposal accords with the legislative objectives of permitting the(iv) The person has three or more alcohol-related incidents within
adjournment and continuation of chemical test refusal hearings whilethe last ten years, including any conviction of Vehicle and Traffic Law
requiring hearing officers to suspend driver’s licenses pending such ad-section 1192, any finding of a violation of section 1192-a of such law, and
journments and continuances in order to preserve the public safety. Thea refusal to submit to a chemical test. If a refusal that arises out of the same
proposal strikes a balance between the need to accommodate motorists andincident as a section 1192 conviction, this shall count as one incident.
their attorneys, while insuring that adjournments and continuances are notSubdivision (b) of section 127.9 is amended to read as follows: 
used as a tool to delay justice or to allow a potentially high risk motorist to(b) If no adjournment has been granted, and the respondent fails to
operate on our highways.appear for a scheduled hearing, the [hearing officer may take the testimony

3. Needs and benefits: This regulation will benefit the general motoringof the arresting officer and any other witnesses present and consider all
public by prohibiting licensees with poor driving records from operatingrelevant evidence in the record. If such testimony and evidence is suffi-
on our State’s highways, under certain circumstances, when a chemicalcient to find that respondent refused to submit to a chemical test, the
test refusal hearing is adjourned or continued. A person who has refused ahearing officer shall revoke the respondent’s driver’s license, permit or
chemical test has not only shown a disregard for the law by refusing toprivilege of operating a vehicle] respondent’s failure to appear shall be
submit to the test, but has also been charged with, and sometimes con-deemed to be a waiver of hearing. [If, following such a determination,
victed of, a criminal offense related to driving while intoxicated. Often,respondent petitions] Respondent may petition for a rehearing, pursuant to
such individuals have prior alcohol convictions and/or other convictionssection 127.8 of this Part and section 1194-2(c) of the Vehicle and Traffic
on their driving record that indicate that they pose a risk to the generalLaw. If such a rehearing is granted, it shall be the responsibility of the
motoring public. This proposed regulation sets forth reasonable standardsrespondent to insure the presence of any witness he or she wishes to
that require a DMV hearing officer to suspend a driver’s license pendingquestion or cross-examine.
an adjourned or continued hearing in order to keep dangerous drivers offSubdivisions (b) and (c) of section 139.4 are amended to read as
our highways. follows:

This proposal is also beneficial to attorneys and their clients (the(b) Time of hearing. The refusal hearing shall commence at the place
hearing respondent), because they are put on notice as to when a driver’sprovided in the notice of hearing form and as close as practicable to the
license will be suspended when a hearing is adjourned or continued.designated time. If the hearing cannot be commenced due to the absence of
Currently, the hearing officer has broad discretion about when to suspend aa hearing officer or unavailability of the planned hearing site, it will be
license and there is a presumption that the license will not be suspendedrescheduled by the department, with notice to the police officer and person
unless the hearing officer finds that the suspension is “necessary to preventaccused of the refusal. Adjournment requests for hearings held pursuant to
continuing violations or a substantial traffic safety hazard.” This proposalsection 1194 of the Vehicle and Traffic Law shall be considered in accor-
reverses the presumption and provides that a suspension shall be imposeddance with Parts 127.7 and 127.9 of this Title. All other requests for
unless the hearing officer affirmatively finds, on the record, that the re-adjournments shall be addressed to the hearing officer, who may order a
spondent does not pose a traffic safety hazard. In addition, the proposaltemporary suspension of the license, permit, nonresident operating privi-
provides that a suspension must be imposed if the respondent’s drivinglege, or privilege of operating a vessel or snowmobile pursuant to law and
record contains certain incidents or convictions, such as a conviction forPart 127 of this Title.
assault or homicide, more than one reckless driving conviction within a(c) Waiver of hearing. A person may waive, in writing, the right to a
three year period, or three or more alcohol-related incidents within a tenchemical test refusal hearing. Any such waiver shall constitute an admis-
year period. Using this criteria, a hearing officer’s determination aboutsion that a chemical test refusal occurred as contemplated by section 1194
whether to suspend will be more predictable and consistent.of the Vehicle and Traffic Law, section 25.24 of the Parks, Recreation and

The amendments to Part 139 are merely technical cross-references toHistoric Preservation Law, or section 49-a of the Navigation Law, as the
the amendments set forth in Part 127.case may be, and such waiver shall result in administrative sanctions

provided by law for the chemical test refusal. Failure to appear at a In sum, this regulation is necessary to establish reasonable, fair and
scheduled hearing shall also constitute a waiver; however, the person who consistent guidelines for the suspension of driver’s license pending the
failed to appear may make a written request to the commissioner for a adjournment or continuance of a chemical test refusal hearing.
rescheduled hearing to be held as soon as practicable in accordance with 4. Costs: There would be no additional costs to the public, the State,
Part 127.8 of this Title. DMV or to local governments. DMV already has a system in place for

scheduling chemical test refusal hearings.Text of proposed rule and any required statements and analyses may
Source: DMV’s Safety Hearing Bureaube obtained from: Michele L. Welch, Counsel’s Office, Department of

Motor Vehicles, Empire State Plaza, Swan St. Bldg., Rm. 526, Albany, NY 5. Local government mandates: This proposal imposes no local govern-
12228, (518) 474-0871, e-mail: mwelc@dmv.state.ny.us ment mandates.

6. Paperwork: This proposal will require no revision to forms or otherData, views or arguments may be submitted to: Ida L. Traschen, Super-
paperwork.vising Attorney, Department of Motor Vehicles, Empire State Plaza, Swan

7. Duplication: This proposal does not duplicate any federal or stateSt. Bldg., Rm. 526, Albany, NY 12228, (518) 474-0871, e-mail:
laws or rules.mwelc@dmv.state.ny.us

8. Alternatives: A no action alternative was not considered. No otherPublic comment will be received until: 45 days after publication of this
alternatives were considered.notice.

9. Federal standards: The rule does not exceed any minimum standardsRegulatory Impact Statement
of the federal government.1. Statutory authority: Vehicle and Traffic Law (“VTL”) Section

10. Compliance schedule: Compliance will be immediate.215(a) authorizes the Commissioner to enact and amend regulations to
Regulatory Flexibility Analysiscontrol and regulate the exercise of the powers of the Department of Motor

Vehicles (DMV) and the performance of the duties of officers, agents and A Regulatory Flexibility Analysis for Small Businesses and Local Govern-
other employees thereof. VTL Section 510(3-a) authorizes a hearing of- ments is not submitted with these proposed amendments because they have
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no adverse or disproportionate impact on small businesses or local govern- PROPOSED RULE MAKING
ments.

NO HEARING(S) SCHEDULED
Rural Area Flexibility Analysis
A Rural Area Flexibility Analysis is not submitted with this proposed rule Interconnection Agreement between Frontier Communications of
because it has no adverse or disproportionate impact on rural areas of the Sylvan Lake, Inc., et al.
State. I.D. No. PSC-39-07-00011-P
Job Impact Statement

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-A Job Impact Statement is not submitted with this proposed rule because it
cedure Act, NOTICE is hereby given of the following proposed rule:has no adverse impact on job development or creation in the State.
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, a proposal filed by Frontier
Communications of Sylvan Lake Inc., Frontier Communications of New
York and Comcast Phone of New York, LLC for approval of an intercon-
nection agreement executed on May 1, 2007.
Statutory authority: Public Service Law, section 94(2)Public Service Commission Subject: Interconnection of networks for local exchange service and ex-
change access.
Purpose: To review the terms and conditions of the negotiated agree-
ment.PROPOSED RULE MAKING
Substance of proposed rule: Frontier Communications of Sylvan Lake, HEARING(S) SCHEDULED Inc., Frontier Communications of New York and Comcast Phone of New
York, LLC have reached a negotiated agreement whereby Frontier Com-

Major Rate Filing by Consolidated Edison Company of New York, munications of Sylvan Lake, Inc., Frontier Communications of New York
Inc. and Comcast Phone of New York, LLC will interconnect their networks at

mutually agreed upon points of interconnection to provide TelephoneI.D. No. PSC-39-07-00015-P
Exchange Services and Exchange Access to their respective customers.
The Agreement establishes obligations, terms and conditions under whichPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
the parties will interconnect their networks lasting until May 1, 2008, or ascedure Act, NOTICE is hereby given of the following proposed rule:
extended.Proposed action: The Public Service Commission is considering whether
Text of proposed rule and any required statements and analyses mayto approve or reject or modify, in whole or in part, a proposal filed by
be obtained by filing a Document Request Form (F-96) located on ourConsolidated Edison Company of New York, Inc. to make various changes
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:in the rates, charges, rules and regulations contained in its schedules for
Central Operations, Public Service Commission, Bldg. 3, Empire Stateelectric service—P.S.C. No. 9—Electricity, P.S.C. No. 2—Retail Ac-
Plaza, Albany, NY 12223-1350, (518) 474-2500cess, PASNY No. 4 and Economic Development Delivery Service No. 2.
Data, views or arguments may be submitted to: Jaclyn A. Brilling,Statutory authority: Public Service Law, sections 65 and 66
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-

Subject: Major rate filing. bany, NY 12223-1350, (518) 474-6530
Purpose: To consider a proposal to increase annual electric revenues by Public comment will be received until: 45 days after publication of this
approximately $1.225 billion or 36.8 percent. notice.
Public hearing(s) will be held at: 10:30 a.m. on Oct. 17, 2007 at Depart- Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
ment of Public Service, 90 Church St., New York, NY *We are commenc- Area Flexibility Analysis and Job Impact Statement
ing the hearings on Oct. 17, 2007 at 10:30 a.m. and continuing as needed, Statements and analyses are not submitted with this notice because the
weekday to weekday thereafter, but expected to conclude Oct. 31, 2007. proposed rule is within the definition contained in section 102(2)(a)(ii) of
On occasion there are requests to reschedule or postpone evidentiary the State Administrative Procedure Act.
hearing dates. If such a request is granted, notification of any subsequent (07-C-1021SA1)
scheduling changes will be available at the DPS website
(www.dps.state.ny.us) under Case 07-E-0523. PROPOSED RULE MAKING
Accessibility: All public hearings have been scheduled at places reasona- NO HEARING(S) SCHEDULED
bly accessible to persons with a mobility impairment.

Interconnection Agreement between Citizens TelecommunicationsInterpreter Service: Interpreter services will be made available to deaf
Company of New York, Inc. d/b/a Frontier Communications, et al.persons, at no charge, upon written request submitted within reasonable

time prior to the scheduled public hearing. The written request must be I.D. No. PSC-39-07-00012-P
addressed to the agency representative designated in the paragraph below.

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Substance of proposed rule: On May 4, 2007, Consolidated Edison
cedure Act, NOTICE is hereby given of the following proposed rule:Company of New York, Inc. (Con Edison) made a tariff filing to increase
Proposed action: The Public Service Commission is considering whetherits annual electric revenues by approximately $1.225 billion or 36.8%. The
to approve or reject, in whole or in part, a proposal filed by Citizenseffective date of the filing is currently suspended through March 30, 2008.
Telecommunications Company of New York, Inc. d/b/a Frontier Commu-The Commission may approve, reject or modify, in whole or in part, Con
nications and Comcast Phone of New York, LLC for approval of anEdison’s proposal.
interconnection agreement executed on May 1, 2007.Text of proposed rule may be obtained from: Central Operations, Bldg.
Statutory authority: Public Service Law, section 94(2)3, Empire State Plaza, Albany, NY 12223-1350, (518) 474-2500
Subject: Interconnection of networks for local exchange service and ex-Data, views or argument may be submitted to: Jaclyn A. Brilling,
change access.Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
Purpose: To review the terms and conditions of the negotiated agree-bany, NY 12223-1350, (518) 474-6530
ment.Public comment will be received until: 45 days after publication of this
Substance of proposed rule: Citizens Telecommunications Company ofnotice.
New York, Inc. d/b/a Frontier Communications and Comcast Phone of

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural New York, LLC have reached a negotiated agreement whereby Citizens
Area Flexibility Analysis and Job Impact Statement Telecommunications Company of New York, Inc. d/b/a Frontier Commu-
Statements and analyses are not submitted with this notice because the nications and Comcast Phone of New York, LLC will interconnect their
proposed rule is within the definition contained in section 102(2)(a)(ii) of networks at mutually agreed upon points of interconnection to provide
the State Administrative Procedure Act. Telephone Exchange Services and Exchange Access to their respective
(07-E-0523SA1) customers. The Agreement establishes obligations, terms and conditions
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under which the parties will interconnect their networks lasting until May Communications of AuSable Valley, Inc., Frontier Communications of
1, 2008, or as extended. Sylvan Lake, Inc., Frontier Communications of New York, Inc., Frontier

Communications of Seneca-Gorham, Inc., Ogden Telephone Co. (Fron-Text of proposed rule and any required statements and analyses may
tier) and Level #3 Communications, LLC for approval of an interconnec-be obtained by filing a Document Request Form (F-96) located on our
tion agreement executed on April 1, 2007.website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:

Central Operations, Public Service Commission, Bldg. 3, Empire State Statutory authority: Public Service Law, section 94(2)
Plaza, Albany, NY 12223-1350, (518) 474-2500 Subject: Interconnection of networks for local exchange service and ex-
Data, views or arguments may be submitted to: Jaclyn A. Brilling, change access.
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al- Purpose: To review the terms and conditions of the negotiated agree-
bany, NY 12223-1350, (518) 474-6530 ment.
Public comment will be received until: 45 days after publication of this Substance of proposed rule: Frontier Communications of AuSable Val-
notice. ley, Inc., Frontier Communications of Sylvan Lake, Inc., Frontier Commu-
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural nications of New York, Inc., Frontier Communications of Seneca-Gorham,
Area Flexibility Analysis and Job Impact Statement Inc., Ogden Telephone Co. (Frontier) and Level #3 Communications, LLC
Statements and analyses are not submitted with this notice because the have reached a negotiated agreement whereby Frontier and Level #3
proposed rule is within the definition contained in section 102(2)(a)(ii) of Communications, LLC will interconnect their networks at mutually agreed
the State Administrative Procedure Act. upon points of interconnection to provide Telephone Exchange Services
(07-C-1022SA1) and Exchange Access to their respective customers. The Agreement estab-

lishes obligations, terms and conditions under which the parties will inter-
PROPOSED RULE MAKING connect their networks lasting until April 1, 2008, or as extended.

Text of proposed rule and any required statements and analyses mayNO HEARING(S) SCHEDULED
be obtained by filing a Document Request Form (F-96) located on our

Interconnection Agreement between Verizon New York Inc. and website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Public Interest Network Services, Inc. Central Operations, Public Service Commission, Bldg. 3, Empire State

Plaza, Albany, NY 12223-1350, (518) 474-2500I.D. No. PSC-39-07-00013-P
Data, views or arguments may be submitted to: Jaclyn A. Brilling,

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
cedure Act, NOTICE is hereby given of the following proposed rule: bany, NY 12223-1350, (518) 474-6530
Proposed action: The Public Service Commission is considering whether Public comment will be received until: 45 days after publication of this
to approve or reject, in whole or in part, a proposal filed by Verizon New notice.
York Inc. and Public Interest Network Services, Inc. for approval of an Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
interconnection agreement executed on July 24, 2007. Area Flexibility Analysis and Job Impact Statement
Statutory authority: Public Service Law, section 94(2) Statements and analyses are not submitted with this notice because the
Subject: Interconnection of networks for local exchange service and ex- proposed rule is within the definition contained in section 102(2)(a)(ii) of
change access. the State Administrative Procedure Act.
Purpose: To review the terms and conditions of the negotiated agree- (07-C-1029SA1)
ment.
Substance of proposed rule: Verizon New York Inc. and Public Interest PROPOSED RULE MAKING
Network Services, Inc. have reached a negotiated agreement whereby NO HEARING(S) SCHEDULED
Verizon New York Inc. and Public Interest Network Services, Inc. will
interconnect their networks at mutually agreed upon points of interconnec- Submetering of Electricity by The Sheldrake Organization on
tion to provide Telephone Exchange Services and Exchange Access to behalf of Site 16/17 Development LLC
their respective customers. The Agreement establishes obligations, terms

I.D. No. PSC-39-07-00016-Pand conditions under which the parties will interconnect their networks
lasting until July 23, 2009, or as extended.

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Text of proposed rule and any required statements and analyses may cedure Act, NOTICE is hereby given of the following proposed rule:be obtained by filing a Document Request Form (F-96) located on our
Proposed action: The Public Service Commission is considering whetherwebsite http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
to grant, deny or modify, in whole or in part, the petition filed by TheCentral Operations, Public Service Commission, Bldg. 3, Empire State
Sheldrake Organization, on behalf of Site 16/17 Development LLC, toPlaza, Albany, NY 12223-1350, (518) 474-2500
submeter electricity at One and Two River Terrace, Battery Park City,Data, views or arguments may be submitted to: Jaclyn A. Brilling, New York, NY.Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1),bany, NY 12223-1350, (518) 474-6530
(2), (3), (4), (12) and (14)Public comment will be received until: 45 days after publication of this
Subject: Submetering of electricity.notice.
Purpose: To submeter electricity at One and Two River Terrace, BatteryRegulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Park City, New York, NY.Area Flexibility Analysis and Job Impact Statement
Substance of proposed rule: The Public Service Commission is consid-Statements and analyses are not submitted with this notice because the
ering whether to grant, deny or modify, in whole or part, the petition filedproposed rule is within the definition contained in section 102(2)(a)(ii) of
by The Sheldrake Organization, on behalf of Site 16/17 Developmentthe State Administrative Procedure Act.
LLC, to submeter electricity at One and Two River Terrace, Battery Park(07-C-1028SA1)
City, New York, New York, located in the territory of Consolidated Edison
Company of New York, Inc.PROPOSED RULE MAKING
Text of proposed rule and any required statements and analyses mayNO HEARING(S) SCHEDULED
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:Interconnection Agreement between Frontier Communications of
Central Operations, Public Service Commission, Bldg. 3, Empire StateAuSable Valley, Inc., et al.
Plaza, Albany, NY 12223-1350, (518) 474-2500I.D. No. PSC-39-07-00014-P
Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
bany, NY 12223-1350, (518) 474-6530cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: The Public Service Commission is considering whether Public comment will be received until: 45 days after publication of this
to approve or reject, in whole or in part, a proposal filed by Frontier notice.
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Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural Con Edison. Currently, Con Edison leases a portion of that property for its
Area Flexibility Analysis and Job Impact Statement customer Walk-In Center.
Statements and analyses are not submitted with this notice because the Text of proposed rule and any required statements and analyses may
proposed rule is within the definition contained in section 102(2)(a)(ii) of be obtained by filing a Document Request Form (F-96) located on our
the State Administrative Procedure Act. website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
(07-E-1047SA1) Central Operations, Public Service Commission, Bldg. 3, Empire State

Plaza, Albany, NY 12223-1350, (518) 474-2500
PROPOSED RULE MAKING Data, views or arguments may be submitted to: Jaclyn A. Brilling,

Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-NO HEARING(S) SCHEDULED
bany, NY 12223-1350, (518) 474-6530

Gas Bill Issuance Charge by New York State Electric & Gas Public comment will be received until: 45 days after publication of this
Corporation notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, RuralI.D. No. PSC-39-07-00017-P
Area Flexibility Analysis and Job Impact Statement

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Statements and analyses are not submitted with this notice because the
cedure Act, NOTICE is hereby given of the following proposed rule: proposed rule is within the definition contained in section 102(2)(a)(ii) of
Proposed action: The Public Service Commission is considering whether the State Administrative Procedure Act.
to approve or reject, in whole or in part, a proposal filed by New York State (07-M-0957SA1)
Electric & Gas Corporation to make various changes in the rates, charges,
rules and regulations contained in its schedules for gas service, P.S.C. Nos. PROPOSED RULE MAKING
87 and 88—Gas, to become effective April 1, 2008. NO HEARING(S) SCHEDULED
Statutory authority: Public Service Law, section 66(12)

Estimating Customer Gas and/or Electric Usage by New YorkSubject: Gas bill issuance charge.
State Electric and Gas CorporationPurpose: To create a gas bill issuance charge unbundled from delivery

rates and to show the unbundled amount of $.70 on the customer’s bill. I.D. No. PSC-39-07-00019-P
Substance of proposed rule: The Commission is considering New York

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-State Electric & Gas Corporation’s (NYSEG) request to create a gas bill
cedure Act, NOTICE is hereby given of the following proposed rule:issuance charge unbundled from delivery rates and to show the unbundled

amount of $.70 on the customer’s bill. The filing is being made pursuant to Proposed action: The Public Service Commission is considering whether
Commission’s Order Denying Tariff Amendments issued and effective to accept, reject or to modify, in whole or in part, a proposal by New York
December 22, 2006 in Case 06-G-1386. The Commission may approve, State Electric and Gas Corporation (NYSEG) to revise the procedures the
reject or modify, in whole or in part, NYSEG’s request. utility uses to estimate customer gas and/or electric usage for the purpose

of rendering bills to nonresidential electric or gas heating customers whenText of proposed rule and any required statements and analyses may
an actual reading of metered usage data for the customers is not available.be obtained by filing a Document Request Form (F-96) located on our

website http://www.dps.state.ny.us/f96dir.htm. For questions, contact: Statutory authority: Public Service Law, section 39
Central Operations, Public Service Commission, Bldg. 3, Empire State Subject: NYSEG’s procedures for estimating customer usage for the
Plaza, Albany, NY 12223-1350, (518) 474-2500 purpose of rendering billed charges.
Data, views or arguments may be submitted to: Jaclyn A. Brilling, Purpose: To modify the procedure for estimating customer usage in in-
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al- stances when metered usage data is not available.
bany, NY 12223-1350, (518) 474-6530 Substance of proposed rule: The New York State Public Service Com-
Public comment will be received until: 45 days after publication of this mission is considering whether to accept, reject or to modify, in whole or
notice. in part, a proposal of New York State Gas and Electric Corporation to
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural revise the method the utility uses to estimate customer gas and/or electric
Area Flexibility Analysis and Job Impact Statement usage for the purpose of rendering bills to nonresidential electric or gas

heating customers when actual metered usage data is not available.Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of Text of proposed rule and any required statements and analyses may
the State Administrative Procedure Act. be obtained by filing a Document Request Form (F-96) located on our
(06-G-1386SA1) website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:

Central Operations, Public Service Commission, Bldg. 3, Empire State
PROPOSED RULE MAKING Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,NO HEARING(S) SCHEDULED
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-

Property Lease Renewal by The Brooklyn Union Gas Company d/ bany, NY 12223-1350, (518) 474-6530
b/a KeySpan Energy Delivery New York, et al. Public comment will be received until: 45 days after publication of this

notice.I.D. No. PSC-39-07-00018-P
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Area Flexibility Analysis and Job Impact Statement
cedure Act, NOTICE is hereby given of the following proposed rule: Statements and analyses are not submitted with this notice because the
Proposed action: The Public Service Commission is considering whether proposed rule is within the definition contained in section 102(2)(a)(ii) of
to approve or reject, in whole or in part, The Brooklyn Union Gas Com- the State Administrative Procedure Act.
pany d/b/a KeySpan Energy Delivery New York (KEDNY) and Consoli- (07-M-1052SA1)
dated Edison Company of New York, Inc.’s petition for authorization of a
lease renewal and other related matters. PROPOSED RULE MAKING
Statutory authority: Public Service Law, section 70 NO HEARING(S) SCHEDULED
Subject: Joint petition for the authorization of a property lease renewal.

Estimating Customer Usage for the Purpose of Rendering BilledPurpose: To authorize the renewal of the property lease associated with
Charges by Rochester Gas and Electric CorporationKEDNY’s Jamaica Customer office located in Jamaica, NY.

Substance of proposed rule: The Public Service Commission is consid- I.D. No. PSC-39-07-00020-P
ering whether to approve, reject or modify, in whole or in part, The

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Brooklyn Union Gas Company d/b/a KeySpan Energy Delivery New York
cedure Act, NOTICE is hereby given of the following proposed rule:(KEDNY) and Consolidated Edison Company of New York, Inc.’s (Con

Edison) Joint Petition for KEDNY to re-lease a portion of its Jamaica Proposed action: The Public Service Commission is considering whether
Customer Office, located at 89-67 162nd Street, Jamaica, New York to to accept, reject or to modify, in whole or in part, a proposal by Rochester
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Gas and Electric Corporation (RG&E) to revise the procedures the utility (d) [If a jockey willfully strikes another horse or jockey or rides
uses to estimate customer gas and/or electric usage for the purpose of willfully or carelessly so as to injure another horse, which is in no way in
rendering bills to nonresidential electric or gas heating customers when an fault, or so as to cause other horses to do so, his horse is disqualified.] A
actual reading of metered usage data for the customers is not available. jockey shall not ride carelessly or willfully such that his mount, equipment,

or any item or object under his or her control interferes with, impedes,Statutory authority: Public Service Law, section 39
intimidates, or injures another horse or jockey in the race, including that aSubject: RG&E’s procedures for estimating customer usage for the pur-
jockey shall not carelessly or willfully strike another horse or jockey or hispose of rendering billed charges.
or her equipment with his or her whip. The stewards may disqualify thePurpose: To modify the procedure for estimating customer usage in in-
horse ridden by the jockey who committed the foul if the foul was willful orstances when metered usage data is not available.
careless or may have altered the finish of the race; the stewards may alsoSubstance of proposed rule: The New York State Public Service Com- take into consideration mitigating factors such as whether the impededmission is considering whether to accept, reject or to modify, in whole or horse was partly at fault or if the foul was caused by the fault of some otherin part, a proposal of Rochester Gas and Electric Corporation to revise the horse or jockey.method the utility uses to estimate customer gas and/or electric usage for
This notice is intended to serve only as a notice of emergency adoption.the purpose of rendering bills to nonresidential electric or gas heating
This agency does not intend to adopt the provisions of this emergency rulecustomers when actual metered usage data is not available.
as a permanent rule. The rule will expire December 4, 2007.Text of proposed rule and any required statements and analyses may

be obtained by filing a Document Request Form (F-96) located on our Text of emergency rule and any required statements and analyses may
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact: be obtained from: Gail Pronti, Secretary to the Board, Racing and Wa-
Central Operations, Public Service Commission, Bldg. 3, Empire State gering Board, One Broadway Center, Suite 600, Schenectady, NY 12305,
Plaza, Albany, NY 12223-1350, (518) 474-2500 (518) 395-5400, e-mail: info@racing.state.ny.us
Data, views or arguments may be submitted to: Jaclyn A. Brilling,

Regulatory Impact StatementSecretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
1. Statutory authority: Racing, Pari-Mutuel Wagering and Breedingbany, NY 12223-1350, (518) 474-6530

Law (RPWBL), subdivision 1 of section 101, section 207 and section 212.Public comment will be received until: 45 days after publication of this
Subdivision 1 of section 101 of the RPWBL grants the Racing and Wager-notice.
ing Board (Board) general jurisdiction over all horse racing activities in theRegulatory Impact Statement, Regulatory Flexibility Analysis, Rural
state. Section 207 states that all thoroughbred races or race meetings shallArea Flexibility Analysis and Job Impact Statement
be subject to such reasonable rules and regulations from time to timeStatements and analyses are not submitted with this notice because the
prescribed by the Board. Section 212 of the RPWBL requires that threeproposed rule is within the definition contained in section 102(2)(a)(ii) of
stewards supervise each thoroughbred race meeting, and that such stew-the State Administrative Procedure Act.
ards shall exercise powers and perform such duties at each race meeting as(07-M-1053SA1)
may be prescribed by the rules of the Board.

2. Legislative objectives: To enable the Board to assure the public’s
confidence in — and preserve the integrity of — racing at pari-mutuel
wagering tracks located in New York State, and to ensure that the state can
receive reasonable revenue in support of government arising from such
wagering.Racing and Wagering Board

3. Needs and benefits: This rule is necessary to ensure safe and profes-
sional conduct of jockeys during the course of a thoroughbred race, to
preserve the integrity of pari-mutuel racing and wagering in New YorkEMERGENCY State, and to insure that the state can receive reasonable revenue in support

RULE MAKING of government arising from such wagering. This rule is designed to protect
the betting public from intentional or negligent misconduct committed

Disqualification of a Horse for Intentional or Careless during the course of a horse race, and ensure that a jockey’s conduct during
Interference the course of a race is both professional and beyond reproach. This rule is

necessary to ensure public confidence in such events.I.D. No. RWB-39-07-00001-E
Filing No. 954 The purpose of section 4035.2(d) is to prohibit intentional or careless
Filing date: Sept. 6, 2007 interference during the course of a race. Previously, the rule generally
Effective date: Sept. 6, 2007 prohibited such interference. However, during the course of a recent ad-

ministrative hearing where a horse was disqualified due to a jockey strik-PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- ing another horse in the head with a whip as the second horse was advanc-cedure Act, NOTICE is hereby given of the following action: ing, the appealing party successfully argued that the contact was not willful
Action taken: Amendment of section 4035.2(d) of Title 9 NYCRR. and that since subdivision (d) of Section 4035.2 of the Board’s thorough-
Statutory authority: Racing, Pari-Mutuel Wagering and Breeding Law, bred rules did not expressly prohibit a jockey from carelessly striking
sections 101(1), 207 and 212 another horse, the disqualification was erroneous. In fact, Section
Finding of necessity for emergency rule: Preservation of general wel- 4035.2(d) prohibits a jockey from riding “willfully or carelessly” while the
fare. prohibition against striking another horse or jockey merely had to be
Specific reasons underlying the finding of necessity: This rule is neces- willful in order to be a violation. There is no provision for “carelessness” in
sary to preserve the integrity of pari-mutuel racing and wagering in New the rule as it pertains to striking another horse or jockey. This loophole
York State, and thereby insure that the State can receive reasonable reve- creates a dangerous racing environment whereby stewards would have to
nue in support of government arising from such wagering. This rule is determine that a jockey acted willfully in striking another horse or jockey
designed to protect the betting public from intentional or negligent miscon- with a whip before disqualifying a horse for such misconduct. This rule
duct committed during the course of a horse race, and ensure that a making will close that loophole and is necessary to ensure the integrity of
jockey’s conduct during the course of a race is both professional and horseracing.
beyond reproach. It is urgent that this rule be adopted to assure the public This amendment is also necessary from a legal perspective in that it
confidence and integrity of pari-mutuel racing on both a daily basis. This adopts more specific language regarding what action or actions constitute
rule is necessary to ensure public confidence in such events, as well as foul riding. The language of the current rule is narrow and needs to define
provide for the continuing safety of the participating horses and jockeys. all conduct that comprises interference. In addition to interfering with
Subject: Disqualification of a horse for intentional or careless interfer- another horse or jockey, the language of the amendment also prohibits a
ence. jockey from impeding, intimidating or injuring another horse. Similarly,
Purpose: To prohibit intentional or careless interference by a horse dur- current language is vague as to what constitutes striking. The amendment
ing the course of a race. specifies the prohibited use of a mount, equipment or other object under a
Text of emergency rule: Subdivision (d) of Section 4035.2 of 9E jockey’s control. In short, this amendment is necessary to close all techni-
NYCRR is amended to read as follows: cal loopholes regarding foul riding.
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This amendment is necessary to grant the stewards necessary discretion Albany, NY 12231, (518) 474-6740, e-mail:
in considering mitigating factors as to whether disqualification is neces- dos.sm.InetLegl@dos.state.ny.us
sary. 

4. Costs: EMERGENCY
(a) Cost to regulated parties for the implementation of continuing RULE MAKING

compliance with the rule: None. This rule pertains to the conduct of
jockeys during the course of a horse race, and imposes no costs upon them. Cremation Certification Course

(b) Costs to the agency, state and local governments for the implemen-
I.D. No. DOS-37-07-00001-Etation and continuation of the rule: None. The Board is the sole govern-
Filing No. 958ment agency responsible for the regulation of thoroughbred racing in New
Filing date: Sept. 6, 2007York State. This rule can be enforced under the existing regulatory system
Effective date: Sept. 6, 2007with no added costs.

(c) The information, including the source of such information and the PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
methodology upon which the cost analysis is based: This cost information cedure Act, NOTICE is hereby given of the following action:
was determined by the Office of Counsel of the New York State Racing Action taken: Addition of Part 204 to Title 19 NYCRR.and Wagering Board.

Statutory authority: Not-for-Profit Corporation Law, section 1517(j)(d) There are no costs associated with this rule, so no estimates have
Finding of necessity for emergency rule: Preservation of general wel-been provided.
fare.5. Local government mandates: None. Local governments do not regu-

late horse racing in the State of New York. Specific reasons underlying the finding of necessity:  Division of Cem-
6. Paperwork: None. Stewards would use the existing paperwork re- eteries must certify those organizations seeking to be approved providers

quirements for riding violations. of the cremation certification course before September 18, 2007.
7. Duplication: None. The Board is the only entity whose duty is to Subject: Approval of cremation certification course.

regulate horse racing in the State of New York, and there are no other Purpose: To establish the training and course requirements for the main-
controlling rules or regulations. tenance and operation of crematories within the State.

8. Alternatives: There are no other alternatives to consider. This rule Text of emergency rule: A new Part 204 is added to Title 19 NYCRR tomaking is designed to close technical loopholes in a rule that is designed to read as follows:ensure the safety of jockeys and ensure the integrity of thoroughbred horse
Section 204.1. Purpose. Paragraph (j) of section 1517 of the Not-for-racing in New York State. The alternative would be to leave the existing

Profit Corporation Law, as enacted by Chapter 579 of the Laws of 2006,rule in place, which is unacceptable given that it is not specific enough as it
empowers the Division of Cemeteries to certify an organization seeking toapplies to prohibited conduct, nor does it grant adequate discretion to
make application for approval to conduct a cremation certification coursestewards in cases where disqualification is not merited.
of study. In furtherance of its statutory mandate, the Division of Ceme-9. Federal standards: None. However, the use of whip provision of this
teries has adopted these rules and regulations to establish the training andrule amendment is consistent with the Model Rule on Interference and Use
course requirements for the maintenance and operation of crematoriesof Whip prescribed by the Association of Racing Commissioners Interna-
within the State, including but not limited to subjects for study, attendance,tional, which states that “No jockey shall carelessly or willfully jostle,
examinations and certificate of completion. strike or touch another jockey or another jockey’s horse or equipment.”

Section 204.2. General requirements. (a) A crematory shall ensure10. Compliance schedule: This rule making will be effective upon
that, on or after October 15, 2007, all employees operating crematorysubmission to the Department of State as an emergency rule making and
equipment have attended cremation classes and obtained the certificatewill remain in effect for 90 days. This rule making will become permanent
required by this Part. No employee shall be allowed to operate any crema-upon adoption after publication in the State Register and after the statuto-
tion equipment until he or she has met the requirements of this Part. Proofrily required 45-day public comment period. 
of such employee certification must be posted in the crematory and availa-Regulatory Flexibility Analysis, Rural Area Flexibility Analysis and ble for inspection at any time. Job Impact Statement (b) No certificate or renewal certificate to operate a crematory shall beThis proposal does not require a Regulatory Flexibility Statement, Rural issued to any crematory employee on or after October 15, 2007 unless suchArea Flexibility Statement or Job Impact Statement as the amendment employee completes a minimum of 8 hours of cremation certificationaddresses the conduct of jockeys during a professional sporting event. It classes and passes a written examination.does not diminish their substantive job duties or their opportunity to earn a

(c) No offering of a course of study in the field of cremation operationliving. The rule prohibits a jockey from striking or injuring another jockey
for purposes of compliance with this Part shall be acceptable for creditor horse during a thoroughbred race, and allows race stewards to disqualify
unless such course of study has been approved by the Division of Ceme-a horse if its jockey violates the rule. As is apparent from the nature of the
teries.rule, the rule neither affects small business, local governments, jobs nor

(d) All new crematory employees whose function is to conduct the dailyrural areas. Prohibiting riding fouls during the course of a thoroughbred
operations of the cremation process must be certified within 1 year ofrace, or otherwise disqualifying such horse, does not impact upon a small
employment or any reclassification as a crematory operator. No employeebusiness pursuant to such definition in the State Administrative Procedure
shall be allowed to conduct the daily operations of the cremation processAct § 102(8). Nor does it affect employment. The proposal will not impose
until they have completed the certification course, passed the written takean adverse economic impact on reporting, recordkeeping or other compli-
home examination and possess a certificate of completion. Any employeeance requirements on small businesses in rural or urban areas nor on
of a crematory required to be certified under this Part and retained prioremployment opportunities. The rule does not impose any significant tech-
to October 15, 2007 shall be certified within 1 year of such date. Renewalnological changes on the industry. The rule can be enforced using existing
of such certification shall be completed every five years from the date ofregulatory methods and technology.
certification.

Section 204.3. Approved entities. Cremation certification courses may
be given by an organization approved by the Division of Cemeteries. No
organization seeking approval as a cremation certification course pro-
vider shall be affiliated or associated with, owned, operated or controlled
by a funeral entity.Department of State Section 204.4. Request for approval of course of study. (a) Applications
for approval to conduct a cremation certification course of study satisfying
the requirements of this Part shall be made at least 60 days before theNOTICE
proposed course is to be conducted. The application shall be prescribed byA Notice of Proposed Rule Making, I.D. No. DOS-37-07-00001-P,
the Division to include the following:pertaining to Cremation Certification Course, published in the September

(1) name and business address of the organization that will present12, 2007 issue of the State Register has been amended to change the
the course;contact person.

Text of proposed rule and any required statements and analyses (2) if the organization is a partnership, the names and home ad-
may be obtained from: Nathan Hamm, Department of State, 41 State St., dresses of all the partners of the entity;
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(3) if the organization is a corporation, the names and home ad- course. All such documents shall during normal business hours be availa-
dresses of persons who own five percent or more of the stock of the entity; ble for inspection by authorized representatives of the Division of Ceme-

teries.(4) the name, business address, telephone number, resume and qual-
ifications of each educational provider who will be teaching and grading (b) All examinations required for certification shall be in the form of a
the course for the organization; written take home examination and shall be returned to the educational

provider within two weeks after distribution. (5) regional or geographic locations where classes will be con-
ducted; Section 204.10. Change in approved course of study. There shall be no

change or alteration in any approved course of study of any subject or in(6) description of materials that will be distributed;
any instruction staff or provider without prior written notice and approval(7) final examination to be presented for the certification course,
by the Division of Cemeteries.including the answer key;

Section 204.11. Auditing. A duly authorized representative of the Divi-(8) procedure for taking attendance; and
sion of Cemeteries may audit any course offered, and may verify attend-(9) an outline of the course content and the number of hours devoted
ance and inspect the records of attendance of the course at any time duringto each subject. 
its presentation or thereafter.(b) Educational provider qualification.

Section 204.12. Suspensions and denials of course approval. Within 30Each educational provider must be qualified as follows:
days after the receipt of the application for approval of an offering, the(1) Is eighteen years of age or over and of good moral character;
Division of Cemeteries shall inform the organization as to whether the(2) Holds an associates degree in mortuary science or holds a high
offering has been approved, denied, or whether additional information isschool diploma or its equivalent and possesses over five years experience
needed to determine the acceptability of the offering. The Division mayin crematory operation;
deny, suspend, or revoke the approval of a certification course of an(3) Possesses instructional experience, academic achievement, and
organization, if it is determined that they are not in compliance with thespecialty or technical experience in the field of cremation; 
law and rules, or if the offering does not adequately reflect and present(4) Is capable of administering and grading written examinations
current cremation knowledge as a basis for a level of cremation practice. following the crematory certification course. 

Section 204.13. Certificate of completion. Evidence of successful com-Section 204.5. Subjects of study for crematory operator certification
pletion of the course must be furnished to each crematory employee incourse. The certification course shall be divided into two subject matter
certificate form. The certificate must indicate the following: name of theareas. One subject matter area will address the New York statutes and
cemetery corporation; Crematory Operator Certification Course; a state-regulations. Such statutes shall include all applicable sections of Article
ment that the employee, who shall be named, has satisfactorily completed a15 of the Not-for-Profit Corporation Law (N-PCL) relating to cremations
course of study in the cremation subjects approved by the Division ofwith an emphasis on N-PCL section 1517 and the New York State Public
Cemeteries in accordance with the provisions of Chapter 579 of the LawsHealth Law sections 3441, 4145, 4200, 4201, 4202, 4210(a), 4216, and
of 2006, and that his or her attendance record was satisfactory and in4218. Such regulations shall include Part 203 of the New York Code, Rules
conformity with the law, and that such course was completed on a statedand Regulations (NYCRR) and Part 219-4 of the New York State Depart-
date. The certificate must be signed by the approved organization andment of Environmental Conservation Air Quality Regulations. The ap-
dated, and must have affixed thereto the official seal of the approvedproved organization shall devote 20% of the total time allotted for the
organization. Copies of such certification shall be filed with the Division ofcourse to the New York statutes and regulations.
Cemeteries at 41 State Street, Albany, New York.The other subject matter area of the course shall address the general

Section 204.14. Fees. Each approved organization shall establish theand technical aspects of crematory operations. The subject matter area
registration fee for the certification course offered.shall include but not be limited to the cremation process, cremation equip-
This notice is intended to serve only as a notice of emergency adoption.ment, operation of cremation chamber, cremation terminology, crematory
This agency intends to adopt the provisions of this emergency rule as aoperator safety, and the identification of cremated human remains. The
permanent rule, having previously published a notice of proposed ruleapproved organization shall devote 80% of the total time allotted for the
making, I.D. No. DOS-37-07-00001-P, Issue of September 12, 2007. Thecourse to the general and technical aspects of crematory operations.
emergency rule will expire December 4, 2007.Section 204.6. Computation of instruction time. The certification
Text of emergency rule and any required statements and analyses maycourse for crematory employees shall be a 1 day course for a total of a
be obtained from: Nathan Hamm, Department of State, Office of Coun-minimum of 8 hours of instruction to be provided by the approved organi-
sel, 41 State St., Albany, NY 12231, (518) 474-6740, e-mail:zation.
dos.sm.InetLegl@dos.state.ny.usSection 204.7. Attendance and examinations. (a) No applicant to re-

ceive certification as a crematory employee shall receive certification if he Regulatory Impact Statement
or she is absent from the class room for a period totaling more than 10% of 1. Statutory Authority: Section 1504(c) of the Not-for- Profit Corpora-
the time during any instructional period. No crematory employee shall be tion Law authorizes the Cemetery Board to adopt reasonable rules and
absent from the class room except for a reasonable and unavoidable regulations for the proper administration of the Public Cemetery Corpora-
cause. tions Law. N-PCL section 1517(j) as added by Chapter 579 of the Laws of

(b) Any crematory employee who fails to attend the required scheduled 2006 authorizes the Division of cemeteries to certify an organization
class hours may, at the discretion of the approved organization, make up seeking to make application for approval to conduct a cremation certifica-
the missed subject matter during subsequent courses presented by an tion course of study.
approved organization. 2. Legislative Objectives: The legislative intent of Chapter 579 of the

(c) Final examinations may only be taken by a crematory employee Laws of 2006 pertaining to the regulation of crematories, is to protect the
who has satisfied the attendance requirement. well-being of our citizens, to promote the public welfare and to prevent

(d) The final examination shall be a take home examination in which crematories from falling into disrepair and dilapidation and becoming a
each employee must attain a score of 70% in order to obtain certification burden upon the community, and in furtherance of the public policy of this
as a crematory operator. A failing grade on the final exam shall constitute State that crematories shall be conducted on a non-profit basis for the
failure of the course. All final exams are to be reviewed and graded by the mutual benefit of the public therein. 
approved organization and a copy of all tests with scores shall be provided 3. Needs and Benefits: This regulation is needed to provide crematory
to the Division of Cemeteries. employees with a standardized course of instruction in the operation and

(e) Individuals who complete a course of study offered outside of the maintenance of crematories throughout the State. The Division of Ceme-
State of New York, which course has not been approved by the Division, teries must approve the organization or entity seeking to be a cremation
may file a request to the Division for review and evaluation. Evidence of certification course provider. Upon completion of the course and after
satisfactory course completion must be submitted by the applicant. passing a written examination each crematory employee will receive a

Section 204.8. Facilities. Each course shall be presented in such prem- cremation certification allowing such employees to conduct the daily oper-
ises and in such facilities as shall be necessary to properly present the ations of the cremation process. The regulation also sets forth the criteria to
course. Such facilities shall be pre-approved by the Division. be used when an organization or entity seeks to make application to be a

Section 204.9. Examination requirement and record retention. (a) All course provider. No organization seeking approval as a cremation certifi-
approved organizations shall retain the attendance records, the final ex- cation course provider shall be affiliated or associated with, owned, oper-
aminations and a list of crematory employees who successfully complete ated or controlled by a funeral entity. Under the Not-for-Profit Corporation
each certification course for a period of five years after completion of each Law § 1506-a, also known as the anti-combination statute, was enacted to
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prevent funeral entities from having any involvement in the operation, in Chapter 579 of the Laws of 2006. The DEC will provide a separate
maintenance, or the cross marketing of goods and services with a cemetery certification course related to air pollution control requirements for crema-
corporation. This regulation would prevent a funeral entity from making an tories. The DEC through the Environmental Facilities Corporation has
application to the Division of Cemeteries to be a course provider to conducted a survey to determine the location and the number of courses
conduct a cremation certification course of study. needed to comply with the law. The projected plan is to offer three separate

regional testing sites on multiple days in order to meet the needs of theThe regulation further provides for the subjects of study, attendance,
crematory operators and their employees. In addition, DOS and DEC heldexaminations and certification of completion requirements. The estimated
an informational meeting on April 12, 2007 by inviting all the crematorycost to attend the certification course per crematory employee may range
owners within the state and the New York State Association of Cemeteriesfrom $150.00 to $450.00. The Division of Cemeteries shall not approve the
(NYSAC) to discuss the proposed regulation. The meeting proved to befees to be charged by the approved course provider. As a matter of policy
successful in that it was well attended and many questions that were raisedthe Division believes that it would be inappropriate to regulate the fee
regarding the proposed regulation were clarified at the meeting. After thecharged for the certification course since it does not want to be held
April meeting the proposed regulation was presented to NYSAC for theiraccountable by the crematory industry for setting a fee that may be cost
comments. The regulation was presented to the NYSAC cremation com-prohibitive from the perspective of the crematory operators. Based upon
mittee for review. The committee recommended that several changes to thethat policy decision, the Division feels that it is appropriate for the course
proposed regulation be made and those changes have been incorporatedprovider to set their own fee based upon the current market price for the
into the proposed regulation as currently submitted. NYSAC does notcertification course being offered.
oppose the proposed regulation as submitted since all their changes to the4. Costs: There are no costs to state agencies.
regulation have been incorporated. The Department of State intends toIn terms of cemetery corporations that own and operate crematories in
begin accepting applications from interested organizations that have anthe State there will be a cost to certify their employees whose function is to
interest in teaching the certification course once the regulation has beenconduct the daily operations of the cremation process. Any crematory
approved.employee retained prior to the effective date of the enactment of Chapter
Regulatory Flexibility Analysis579 of the Laws of 2006 must be certified by October 15, 2007. Any new

employees of a crematory hired after October 15, 2007 must be certified 1. Effect on small businesses: There are approximately 50 crematories
within one year of their employment. Renewal of such certification must throughout the State that are under the jurisdiction of the Division of
be completed every five years from the date of certification. The approved Cemeteries. There are an estimated 200 crematory employees who are
organization or entity shall establish the registration fee for the certifica- presently employed as crematory operators in the State and who must be
tion course offered. Each cemetery corporation will have to pay the ap- certified on or before October 15, 2007.
proved fee to certify those crematory employees who will conduct crema- 2. Compliance requirements: All cemetery corporations that own and
tions. The estimated cost to attend the certification course per crematory operate crematories in the State must insure that all their current crematory
employee may range from $150.00 to $450.00. employees must be certified on or before October 15, 2007. Any new

5. Local Government Mandates: The proposal does not require any employees hired after October 15, 2007 must be certified within one year
local government mandates. from their date of employment. Renewal of such certification must be

completed every five years from the date of certification. Entities inter-6. Paperwork: The proposal does require the approved organization or
ested in providing the course must submit, at least 60 days prior to the startentity to provide the Division of Cemeteries with a copy of all tests and
of the course, an application and specified course documentation to thescores upon completion of the course. Copies of all certifications shall be
Division of Cemeteries for approval. The Division will provide approval orfiled by the approved organization or entity with the Division of Ceme-
disapproval within 30 days of such submission. The course provider mustteries. Entities interested in providing the course must submit, at least 60
present each successful participant with a certificate form that includes andays prior to the start of the course, an application and specified course
official signature and seal of such organization, and file copies of thosedocumentation to the Division of Cemeteries for approval. The Division
forms with the Division of Cemeteries. In addition, the course providerwill provide approval or disapproval within 30 days of such submission.
shall retain attendance records, final examinations and a list of certifiedThe course provider must present each successful participant with a certifi-
employees for a period of five years after course completion. cate form that includes an official signature and seal of such organization,

and file copies of those forms with the Division of Cemeteries. In addition, 3. Professional services: The regulation shall not require cemetery
the course provider shall retain attendance records, final examinations and corporations to utilize professional services to comply with the regulation.
a list of certified employees for a period of five years after course comple- 4. Compliance costs: The estimated cost to attend the certification
tion. The proposal does not require any new paperwork or reporting re- course per crematory employee may range from $150.00 to $450.00. The
quirements for the cemetery corporations that own and operate cremato- Division of Cemeteries shall not approve the fees to be charged by the
ries. Proof of all certifications must be posted in the crematory and approved course provider. As a matter of policy the Division believes that
available for inspection by the Division at anytime. it would be inappropriate to regulate the fee charged for the certification

7. Duplication: This proposal does not conflict with any relevant rule or course since it does not want to be held accountable by the crematory
legal requirement of the State and federal governments. industry for setting a fee that may be cost prohibitive from the perspective

of the crematory operators. Based upon that policy decision, the Division8. Alternatives: The certification course will be presented as a one day
feels that it is appropriate for the course provider to set their own fee basedcourse. Discussions were held to provide the course in a day and a half
upon the current market price for the certification course being offered.format but due to cost concerns the one day format was implemented. The

regulation also provides that the final examination will be a take home 5. Economic and technological feasibility: It is economically and tech-
examination as opposed to an on site examination after completing the nologically feasible for cemetery corporations to comply with the regula-
course. The take home examination was implemented primarily for cost tion.
concerns because an on site examination would have required an addi- 6. Minimizing adverse impact: This regulation will provide a degree or
tional half day to the structure of the course. In addition, the regulation level of attainment for the training and certification requirements of all
allows for any entity to make application to the Division of Cemeteries to crematory employees whose function is to conduct the daily operations of
provide the certification course provided that such entity meets the criteria the cremation process throughout the State. The regulation will apply
for approval of a course of study. It is anticipated that those approved uniformly to all crematories across the State and should not impose any
entities will provide the course on multiple days in different regions of the adverse or disparate impact.
state to accommodate those crematories with multiple employees and 7. Small business and local government participation: The certification
smaller crematories with only one or two employees thus avoiding a course will involve both the NYS Department of State (DOS) and the NYS
situation wherein a crematory may have to close its operation for a day or Department of Environmental Conservation (DEC). The DOS will provide
two to meet the certification requirements. a certification course related to the statutory provisions that were enacted

9. Federal Standards: The proposal does not exceed any minimum in Chapter 579 of the Laws of 2006. The DEC will provide a separate
standards of the federal government for the same or similar subject areas. certification course related to air pollution control requirements for crema-

10. Compliance Schedule: The regulations will apply to all crematory tories. The DEC through the Environmental Facilities Corporation has
employees employed on or after October 15, 2007. The certification course conducted a survey to determine the location and the number of courses
will involve both the NYS Department of State (DOS) and the NYS needed to comply with the law. The projected plan is to offer three separate
Department of Environmental Conservation (DEC). The DOS will provide regional testing sites on multiple days in order to meet the needs of the
a certification course related to the statutory provisions that were enacted crematory operators and their employees. In addition, DOS and DEC held
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an informational meeting on April 12, 2007 by inviting all the crematory incorporated. The Department of State intends to begin accepting applica-
owners within the state and the New York State Association of Cemeteries tions from interested organizations that have an interest in teaching the
(NYSAC) to discuss the proposed regulation. The meeting proved to be certification course once the regulation has been approved.
successful in that it was well attended and many questions that were raised Job Impact Statement
regarding the proposed regulation were clarified at the meeting. After the This rule will not have any substantial adverse impact on jobs and employ-
April meeting the proposed regulation was presented to NYSAC for their ment opportunities. As a result of the enactment of section 1517(j) of the
comments. The regulation was presented to the NYSAC cremation com- Not-for-Profit Corporation Law, which became effective October 15,2006,
mittee for review. The committee recommended that several changes to the any employee of a crematory whose function is to conduct the daily
proposed regulation be made and those changes have been incorporated operations of the cremation process shall be certified by an organization
into the proposed regulation as currently submitted. NYSAC does not approved by the Division of Cemeteries. Certifications are valid for five
oppose the proposed regulation as submitted since all their changes to the years, and may be renewed only upon successful completion of an ap-
regulation have been incorporated. The Department of State intends to proved cremation certification course of study. Inasmuch as this rule
begin accepting applications from interested organizations that have an affects only those certified crematory operators who seek renewal of
interest in teaching the certification course once the regulation has been certification, it promotes employment by ensuring that only those qualified
approved. to provide this service, will be certified.
Rural Area Flexibility Analysis

EMERGENCY1. Types and estimated number of rural areas: Approximately one half
of the 50 crematories located in the State are located in rural areas. RULE MAKING

2. Reporting, recordkeeping and other compliance requirements; and
Notice of Hearing for a Disciplinary Action Against a Registeredprofessional services: Cemeteries and crematories that conduct cremations

and all their employees whose function is to conduct the daily operations Security Guard
of the cremation process will be required to be certified through an organi- I.D. No. DOS-39-07-00005-Ezation approved by the Division of Cemeteries for the operation of a

Filing No. 959crematory facility. No crematory employee that conducts the daily opera-
Filing date: Sept. 7, 2007tions of a crematory can operate a crematory facility unless they are
Effective date: Sept. 7, 2007certified. Proof of all certifications must be posted in the crematory and

available for inspection by the Division at any time. Entities interested in PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
providing the course must submit, at least 60 days prior to the start of the cedure Act, NOTICE is hereby given of the following action:
course, an application and specified course documentation to the Division

Action taken: Amendment of section 400.4(a) of Title 19 NYCRR.of Cemeteries for approval. The Division will provide approval or disap-
Statutory authority: General Business Law, section 89-oproval within 30 days of such submission. The course provider must
Finding of necessity for emergency rule: Preservation of public safetypresent each successful participant with a certificate form that includes an
and general welfare.official signature and seal of such organization, and file copies of those

forms with the Division of Cemeteries. In addition, the course provider Specific reasons underlying the finding of necessity: This rule was
shall retain attendance records, final examinations and a list of certified adopted on an emergency basis to preserve the public safety and welfare.
employees for a period of five years after course completion. There would Security guards are employed for the protection of individuals and prop-
be no new reporting or record keeping requirements for the cemetery erty, as well as the prevention and reporting of unlawful or unauthorized
corporations that own and operate crematories. activity. Adoption of this rule permits the Department of State to serve the

3. Costs: The estimated cost to attend the certification course per notice of hearing and complaint in administrative proceedings on security
crematory employee may range from $150.00 to $450.00. As a matter of guards by certified mail, rather than pursuant to the CPLR as currently
policy the Division believes that it would be inappropriate to regulate the provided by 19 NYCRR Part 400. Especially in cases where the depart-
fee charged for the certification course since it does not want to be held ment is seeking to revoke or suspend a guard registration where a security
accountable by the crematory industry for setting a fee that may be cost guard has been charged with, or convicted of, a serious crime, this expe-
prohibitive from the perspective of the crematory operators. Based upon dited service, which is similar to that required by other regulatory statutes,
that policy decision, the Division feels that it is appropriate for the course provides a greater measure of safety to the general public.
provider to set their own fee based upon the current market price for the Subject: Authorization of a method of service of a notice of hearing for
certification course being offered. disciplinary action against a registered security guard.

4. Minimizing adverse impact: This regulation will provide a degree or Purpose: To expedite hearings involving disciplinary action against reg-
level of attainment for the training and certification requirements of all istered security guards.
crematory employees whose function is to conduct the daily operations of Text of emergency rule: An Amendment to 19 NYCRR Section 400.4(a)
the cremation process throughout the State. The regulation will apply is adopted to read as follows:
uniformly to all crematories across the State and should not impose any Section 400.4 Commencement of disciplinary proceedings.adverse or disparate impact.

(a) Every adjudicatory proceeding which may result in a determination
5. Rural area participation: The certification course will involve both to revoke or suspend a license or to fine or reprimand a licensee will be

the NYS Department of State (DOS) and the NYS Department of Environ- commenced by the service of a notice of hearing together with a statement
mental Conservation (DEC). The DOS will provide a certification course of charges (also known as a complaint), which shall consist of plain and
related to the statutory provisions that were enacted in Chapter 579 of the concise statement which shall sufficiently give the administrative law
Laws of 2006. The DEC will provide a separate certification course related judge and the respondent notice of the alleged misconduct of incompe-
to air pollution control requirements for crematories. The DEC through the tence. Notice of hearing and statement of charges (or complaint) shall be
Environmental Facilities Corporation has conducted a survey to determine communicated in any manner permitted by the applicable regulatory stat-
the location and the number of courses needed to comply with the law. The ute, or if no specific manner is designated by the applicable statute, by
projected plan is to offer three separate regional testing sites on multiple certified mail, or by any manner authorized by the Civil Practice Law and
days in order to meet the needs of the crematory operators and their Rules. Respondent may, at his option, serve an answer denying such
employees. In addition, DOS and DEC held an informational meeting on charges and interposing affirmative defenses, if any. Absent an answer, all
April 12, 2007 by inviting all the crematory owners within the state and the charges are deemed denied and all rights are reserved.
New York State Association of Cemeteries (NYSAC) to discuss the pro-

This notice is intended to serve only as a notice of emergency adoption.posed regulation. The meeting proved to be successful in that it was well
This agency intends to adopt this emergency rule as a permanent rule andattended and many questions that were raised regarding the proposed
will publish a notice of proposed rule making in the State Register at someregulation were clarified at the meeting. After the April meeting the pro-
future date. The emergency rule will expire December 5, 2007.posed regulation was presented to NYSAC for their comments. The regu-
Text of emergency rule and any required statements and analyses maylation was presented to the NYSAC cremation committee for review. The
be obtained from: Kenneth L. Golden, Department of State, 41 State St.,committee recommended that several changes be made to the proposed
Albany, NY 12231, (518) 474-6740regulation and those changes have been incorporated into the proposed
Regulatory Impact Statementregulation as currently submitted. NYSAC does not oppose the proposed

regulation as submitted since all their changes to the regulation have been 1. Statutory authority:
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Article 7-A (Security Guard Act) of the General Business Law was The rule does not require the securing, preparation, filing or mainte-
enacted as Chapter 336 of the Laws of 1992. Section 89-g(1)(a) of Article nance of any additional papers or documents.
7-A prohibits employment of security guards unless it is established that 7. Duplication:
they have obtained a valid registration card issued by the Department of This rule does not duplicate, overlap or conflict with any other state or
State. Registration cards are issued only after the applicant has undergone federal requirement.
an investigation and background check by the Division of Criminal Justice 8. Alternatives:
Services. Applicants charged or convicted of crimes are disqualified from The current alternative to this rule requires that a holder of a registra-
being issued a registration card where the crime “bears a direct relationship tion card receive notice of a hearing seeking disciplinary action in any
to their employment” as a security guard. Applicants are notified of the manner authorized by the Civil Practice Law and Rules. Those require-
proposed denial of their application by regular mail, and may request a ments necessitate either personal service or delivery and mailing of dupli-
hearing challenging the Department’s determination. Notice of the hearing cate notices, which involves additional delays and costs in reaching a
is served by registered mail or in any manner authorized by the Civil determination concerning the registrant’s fitness to continue performing
Practice law and Rules in accordance with General Business Law §§ 89-k the functions of a security guard. This rule expedites the procedure for
and 79(2). reaching that determination while affording the registrant notice and an

opportunity to be heard on any proposed disciplinary measures.General Business Law § 89-l provides that current holders of a registra-
9. Federal standards:tion card who are charged or convicted of a crime are subject to discipli-

nary action, such as revocation, suspension, or the imposition of a fine, but This rule meets all federal and constitutional standards for due process.
only after being afforded a hearing held pursuant to the State Administra- 10. Compliance schedule:
tive Procedure Act. In accordance with rules adopted by the Secretary of The Department of State anticipates that the Division of Licensing
State for the adjudication of disciplinary hearings, notice of the hearing Services will be able to comply immediately with this rule.
may be served “in any manner permitted by the applicable statute or the
Civil Practice Law and Rules.” Since no specific method of service is 1McKinney’s 1992 Session Laws of New York, Chapter 366, p. 1073 
provided by § 89-l of the General Business Law, service must be made 2McKinney’s 2004 Sessions Law of New York, Chapter 699, p. 2147.
pursuant to the methods provided by the Civil Practice Law and Rules, Regulatory Flexibility Analysis
resulting in delay and/or additional costs. General Business Law § 89-o 1. Effect of rule:
authorizes the Secretary of State in consultation with the security guard The rule affects security guard companies, and those persons wishing
advisory council to adopt rules and regulations implementing the provi- to become registered as security guards, to the extent that they are subject
sions of Article 7-A. Accordingly, the Secretary of State has express to the enforcement provisions contained in Article 7-A of the General
authority to adopt this rule. Business Law. However, it does not place any financial or additional

2. Legislative objectives: burdens on such businesses who are already required to exercise “due
diligence” in determining whether employees have been convicted of anyIn enacting Article 7-A of the General Business Law, the legislature
offense that “bears such a relationship to the performance of the duties of adescribed the increasing role of security guards in protecting individuals
security guard, as to constitute a bar to employment . . . ”and property from “harm, theft and/or unlawful activity,” and found that

the “proper screening, hiring and training of security guards is a matter of The rule does not apply to local governments.
state concern and compelling state interest . . . ,” 1and in the aftermath of 2. Compliance requirements:
the events of September 11, 2001, reinstated a federal fingerprint check on The reporting and recordkeeping requirements are currently mandated
registered security guards to provide an additional measure of protection by General Business Law § 89-g, and are not altered by this rule.
against potential harm from registrants who may have committed federal The rule does not impose any compliance requirements on local gov-
crimes or crimes in other jurisdictions that did not appear on the New York ernments.
State records.2 As a result, background checks have revealed an even 3. Professional services:
greater number of holders of security guard registration cards who may be Small businesses will not need professional services in order to comply
subject to disciplinary action for crimes committed in other jurisdictions, with this rule. The rule does not impose any compliance requirements on
and who are entitled to hearings to determine whether they should continue local governments.
to perform security guard functions. This rule re-enforces the stated objec- 4. Compliance costs:
tives of the Legislature when it enacted Article 7-A. It is not anticipated that small businesses will incur any additional costs

3. Needs and benefits: of compliance as a result of this rule.
The rule does not impose any compliance costs on local governments.General Business Law § 89-l provides that current holders of a registra-
5. Economic and technological feasibility:tion card who are charged or convicted of a crime which “bears a direct
It is not anticipated that small businesses will incur any additional costsrelationship to their employment” are subject to disciplinary action, such

or require technical expertise as a result of implementation of this rule.as revocation, suspension, or the imposition of a fine, but only after being
The rule does not affect local governments.afforded a hearing held pursuant to the State Administrative Procedure
6. Minimizing adverse economic impact:Act. Notice of the hearing may be served “in any manner permitted by the
It is not anticipated that small businesses will incur any additional costsapplicable statute or the Civil Practice Law and rules.” Since no specific

as a result of implementation of this rule, requiring the adoption of alterna-method of service is provided by § 89-l of the General Business Law,
tive practices.service must be made pursuant to the requirements of the Civil Practice

Law and Rules, resulting in delay and/or additional costs. The public The rule does not affect local governments.
benefits from a timely and expedited determination of whether registered 7. Small business and local government participation:
security guards charged or convicted of crimes pose an additional risk of Since the impact on small businesses will be minimal, and the rule
harm to their safety or property. would not affect local governments, the Department did not solicit com-

ment prior to the adoption of this rule.4. Costs:
Rural Area Flexibility Analysisa. Costs to regulated parties:

1. Types and estimated numbers of rural areas:The Department of State does not anticipate any additional costs to
This rule applies equally to holders of security guard registration cardsholders of registration cards by enactment of this rule.

in all areas of the state-urban, suburban and rural.b. Costs to the Department of State:
2. Reporting, recordkeeping and other compliance requirements:The Department of State anticipates that the cost and implementation
Reporting and recordkeeping requirements are set forth fully in Sectionand continued administration of this rule will be accomplished using

2 of the Regulatory Flexibility Analysis for Small Business and Localexisting resources. 
Governments.

c. Costs to State and local governments: Holders of security guard registration cards in rural areas will not need
The rule does not otherwise impose any implementation or compliance to employ any additional professional services in order to comply with this

costs on State or local governments. rule.
5. Local government mandates: 3. Costs:
The rule does not impose any program, service, duty or other responsi- It is not anticipated that small businesses, whether located in urban,

bility on local governments. suburban or rural areas, will incur any additional costs of compliance as a
6. Paperwork: result of this rule.
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4. Minimizing adverse impact: Text of emergency/proposed rule: Subdivision (d) of section 1201.2 of
Title 19 NYCRR is amended to read as follows:It is not anticipated that small businesses, whether located in urban,

suburban or rural areas, will incur any additional costs of compliance (d) (1) The State shall be accountable for administration and enforce-
requiring the adoption of alternative practices, as a result of this rule. ment of the Uniform Code with respect to buildings, premises and equip-

ment in the custody of, or activities related thereto undertaken by, a State5. Rural area participation:
department, bureau, commission, board or authority. Since the impact on small businesses will be minimal and will apply

(2) Without limiting the generality of the provisions of paragraph (1)equally throughout all areas of the state, whether urban, suburban or rural,
of this subdivision, the State shall be accountable for administration andthe Department did not solicit comment prior to adoption of this rule.
enforcement of the Uniform Code with respect to all statewide wirelessJob Impact Statement
network facilities (as that term is defined in subdivision (j) of sectionThis rule will not have any substantial adverse impact on jobs and employ-
1204.3 of Part 1204 of this Title) and all activities related thereto under-ment opportunities. Under existing law, applicants and current holders of a
taken by the Office for Technology; provided, however, that nothing in thisregistration card charged or convicted of crimes are disqualified from
paragraph shall be construed as subjecting to the provisions of the Uni-being employed as security guards, where the crime “bears a direct rela-
form Code any statewide wireless network facility that would not other-tionship to their employment” as a security guard, and continued employ-
wise be subject to the provisions of the Uniform Code.ment constitutes a danger to the health, safety or well-being of the public.

(3) In the case of a statewide wireless network facility (as that term isInasmuch as this rule affects only the method of notification of persons
defined in subdivision (j) of section 1204.3 of Part 1204 of this Title) whichdisqualified from employment as a security guard, or subject to discipli-
is constructed or installed on or in a statewide wireless network supportingnary action, it promotes employment opportunities by ensuring that only
building (as that term is defined in subdivision (k) of section 1204.3 of Partthose qualified for registration are employed in the protection of persons
1204 of this Title):and their property. 

(i) the State shall be accountable for administration and enforce-
ment of the Uniform Code with respect to such statewide wireless networkEMERGENCY/PROPOSED
facility and all activities related thereto undertaken by the Office forRULE MAKING Technology, but the State shall not be accountable for administration and

HEARING(S) SCHEDULED enforcement of the Uniform Code with respect to such statewide wireless
network supporting building;

New York State Uniform Fire Prevention and Building Code (ii) the governmental entity that would have been accountable for
administration and enforcement of the Uniform Code with respect to suchI.D. No. DOS-39-07-00010-EP
statewide wireless network supporting building if such statewide wirelessFiling No. 981
network facility had not been constructed or installed thereon or thereinFiling date: Sept. 11, 2007
shall remain accountable for administration and enforcement of the Uni-Effective date: Sept. 11, 2007
form Code with respect to such statewide wireless network supporting

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- building, but such governmental entity shall not be responsible for admin-
cedure Act, NOTICE is hereby given of the following action: istration and enforcement of the Uniform Code with respect to such state-

wide wireless network facility; andAction taken: Amendment of sections 1201.2(d) and 1204.1; addition of
(iii) the State and such governmental entity shall consult with eachsection 1204.3(f)(4) and (h)(3); renumbering of section 1204.3(i) to sec-

other and fully cooperate with each other in connection with the perform-tion 1204.3(l); and addition of section 1204.3(i), (j) and (k) to Title 19
ance of their respective administrative and enforcement obligations, andNYCRR.
in particular, but not by way of limitation, the State shall make all recordsStatutory authority: Executive Law, section 381
in its possession pertaining to such statewide wireless network facilityFinding of necessity for emergency rule: Preservation of public safety
available to such governmental entity upon request by such governmentaland general welfare.
entity, and such governmental entity shall make all records in its posses-

Specific reasons underlying the finding of necessity:  This rule is sion pertaining to such statewide wireless network supporting building
adopted as an emergency measure to preserve the public safety and general available to the State upon request by the State. Nothing in this paragraph
welfare. This rule clarifies an existing rule, which provides that the State is shall require the State to make available any record which, if disclosed,
accountable for administration and enforcement of the New York State would jeopardize the capacity of the State, the Office for Technology, or
Uniform Fire Prevention and Building Code (the “Uniform Code”) with any other State agency (as that term is defined in subdivision (h) of section
respect to buildings, premises and equipment in the custody of, or activities 1204.3 of Part 1204 of this Part) to guarantee the security of its informa-
related thereto undertaken by, a State department, bureau, commission, tion technology assets, such assets encompassing both electronic informa-
board or authority, by expressly providing that the State will be responsible tion systems and infrastructures, or if access to such record could other-
for administration and enforcement of the Uniform Code with respect to wise be denied under section 87 of the Public Officers Law.
facilities to be included in the Statewide Wireless Network to be estab- Section 1204.1 Title 19 NYCRR is amended to read as follows:
lished and implemented by the Office for Technology. Adoption of this Section 1204.1 Introduction. Section 381 of the Executive Law directsrule on an emergency basis preserves the public safety and general welfare the Secretary of State to promulgate rules and regulations prescribingby clarifying the responsibility for administration and enforcement of the minimum standards for administration and enforcement of the New YorkUniform Code with respect to the Statewide Wireless Network, and State Uniform Fire Prevention and Building Code (Uniform Code). Sec-thereby permitting the immediate commencement of the review and per- tion 1201.2(d) of this Title provides that the State shall be accountable formitting process incidental to the construction and implementation of the administration and enforcement of the Uniform Code with respect to:Statewide Wireless Network. 

(a) buildings, premises, and equipment in the custody of, or activities
Subject: Accountability for the administration and enforcement of the related thereto undertaken by, a State agency, and 
New York State Uniform Fire Prevention and Building Code with respect (b) all statewide wireless network facilities and all activities related
to facilities to be included in the Statewide Wireless Network. thereto undertaken by the Office for Technology. 
Purpose: To clarify that the State will be responsible for the administra- This Part establishes procedures for the administration and enforce-
tion and enforcement of the New York State Uniform Fire Prevention and ment of the Uniform Code by state agencies. Buildings and structures
Building Code with respect to facilities to be included in the Statewide exempted from the Uniform Code by other preclusive statutes or regula-
Wireless Network. tions are not subject to the requirements of this Part.
Public hearing(s) will be held at: 10:00 a.m., Nov. 19, 2007 at Depart- New paragraph (4) of subdivision (f) of section 1204.3 of Title 19
ment of State, 41 State St., 11th Fl. Conference Rm. (Rm. 1120), Albany, NYCRR is added to read as follows:
NY. (4) Notwithstanding any other provision of this subdivision to the
Accessibility: All public hearings have been scheduled at places reasona- contrary and without regard to the criteria mentioned in paragraph (3) of
bly accessible to persons with a mobility impairment. this subdivision, for the purposes of this Part the Office for Technology
Interpreter Service: Interpreter services will be made available to deaf shall be considered to have custody and effective control of all statewide
persons, at no charge, upon written request submitted within reasonable wireless network facilities; provided, however, that nothing in this subdivi-
time prior to the scheduled public hearing. The written request must be sion shall be construed as subjecting to the provisions of the Code any
addressed to the agency representative designated in the paragraph below. statewide wireless network facility that would not otherwise be subject to
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the provisions of the Code; and provided further that for the purposes of related thereto undertaken by, a State department, bureau, commission,
this Part, the Office for Technology shall not be considered to have custody board or authority.
or effective control of any statewide wireless network supporting building This rule will clarify that the State is accountable for administration
merely by reason of the construction or installation of any statewide and enforcement of the Uniform Code with respect to facilities in the
wireless network facility thereon or therein. Statewide Wireless Network to be constructed and implemented by the

New paragraph (3) of subdivision (h) of section 1204.3 of Title 19 of Office for Technology.
the NYCRR is added to read as follows: 3. NEEDS AND BENEFITS.

(3) Without limiting the generality of paragraphs (1) and (2) of this The existing policy of this State, as reflected in the existing rules and
subdivision, for the purposes of this Part and for the purposes of Part 1201 regulations, is that the State shall be accountable for administration and
of this Title, the term “State agency” shall include the Office for Technol- enforcement of the Uniform Code with respect to buildings, premises and
ogy. equipment in the custody of, or activities related thereto undertaken by, a

Subdivision (i) of section 1204.3 of Title 19 NYCRR is renumbered State department, bureau, commission, board or authority. This rule will
subdivision (l) and new subdivisions (i), (j), and (k) are added to read as clarify that this policy shall apply to facilities in the Statewide Wireless
follows: Network to be constructed and implemented by the Office for Technology.

(i) Statewide wireless network. An integrated statewide communica- This rule will also address the situation that will arise when a govern-
tions system intended to link state and local first responders to each other mental agency other than the State (a local government, in most cases) is
and to allow state and local first responders to communicate reliably responsible for administration and enforcement of the Uniform Code with
during emergency situations, as contemplated by section 402(1)(a) of the respect to a particular building or structure, and a Statewide Wireless
State Technology Law. The term “statewide wireless network” shall in- Network facility is to be constructed or installed in or on such building or
clude such communications system as originally developed and con- structure. This rule will provide that in such a case: (1) the local govern-
structed and as thereafter extended, improved, upgraded, or otherwise ment will continue to have responsibility for administration and enforce-
modified from time to time. ment of the Uniform Code with respect to the building or structure; (2) the

(j) Statewide wireless network facility. Any tower, antenna, or equip- State will be responsible for administration and enforcement of the Uni-
ment which is used or intended to be used in the operation of the statewide form Code with respect to the Statewide Wireless Network facility to be
wireless network, and any building or structure which is constructed constructed on installed in or on the building or structure; and (3) the local
specifically for the purpose of supporting or containing any such tower, government and the State must consult and cooperate with each other with
antenna, or equipment. respect to their respective administrative and enforcement responsibilities,

(k) Statewide wireless network supporting building. A building or and must make their records available to each other on request. The rule
structure which is not a statewide wireless network facility (i.e., which was would provide that the State would not be required to make available any
not constructed specifically for the purpose of supporting or containing a record which, if disclosed, would jeopardize the capacity of the State, the
tower, antenna, or equipment which is used or intended to be used in the Office for Technology, or any other State agency to guarantee the security
operation of the statewide wireless network), but which has a statewide of its information technology assets, such assets encompassing both elec-
wireless network facility constructed or installed thereon or therein. For tronic information systems and infrastructures, or if access to such record
example, if a tower, antenna, and equipment used or intended to be used in could otherwise be denied under section 87 of the Public Officers Law. 
the operation of the statewide wireless network, and a building or struc- It is appropriate that the State have the responsibility for administration
ture which will contain such equipment or support such tower, are con- and enforcement of the Uniform Code with respect to the facilities that will
structed on the top of an existing office building, then: be part of the Statewide Wireless Network. This will simplify and stream-

(1) such office building would be a statewide wireless network sup- line the permitting process for all Statewide Wireless Network facilities to
porting building; be constructed throughout the State. However, it may not be clear that the

(2) such office building would not be a statewide wireless network Office for Technology is a “department, bureau, commission, board or
facility; and authority,” as that phrase is currently used in 19 NYCRR section

(3) the tower, antenna, equipment, and building or structure con- 1201.2(d), and it may not be clear that all facilities in the Statewide
structed on the top of such office building would be a statewide wireless Wireless Network will be in the “custody” of the Office for Technology, as
network facility. that term is currently used in 19 NYCRR section 1201.2(d). Since State-
This notice is intended to serve as both a notice of emergency adoption wide Wireless Network facilities will be constructed in numerous commu-
and a notice of proposed rule making. The emergency rule will expire nities throughout the State, it is appropriate to provide those communities,
December 6, 2007. as well as the Office for Technology, with a clear indication of the respon-

sibility for administration and enforcement of the Uniform Code withText of rule and any required statements and analyses may be
respect to the Statewide Wireless Network facilities.obtained from: Joseph Ball, Department of State, 41 State St., Albany,

NY 12231, (518) 474-6740, e-mail: Joseph.Ball@dos.state.ny.us 4. COSTS. 
a. Cost to regulated parties for the implementation of and continuingData, views or arguments may be submitted to: Same as above.

compliance with this rule: This rule imposes no obligation on any privatePublic comment will be received until: 60 days after publication of this
party.notice.

b. Costs to the Department of State: The Department of State antici-Regulatory Impact Statement
pates that it will incur no costs as a result of this rule.1. STATUTORY AUTHORITY.

c. Costs to other State agencies: This rule will clarify that the State willThe statutory authority for this rule is section Executive Law section
be responsible for administration and enforcement of the Uniform Code381(1), which provides that the Secretary of State shall promulgate rules
with respect to Statewide Wireless Network facilities. The Department ofand regulations prescribing minimum standards for administration and
State anticipates that the Office of General Services (“OGS”) will be theenforcement of the New York State Uniform Fire Prevention and Building
construction-permitting agency for Statewide Wireless Network facilities.Code (the “Uniform Code”), and Executive Law section 381(2), which
The Department of State views this aspect of this rule more as a clarifica-provides that every local government shall administer and enforce the
tion of existing rules and regulations, rather than the creation of a newUniform Code “(e)xcept as may be provided in regulations of the secretary
obligation that OGS would not otherwise have.. . . .”

The Office for Technology will be required to comply with the Uni-2. LEGISLATIVE OBJECTIVES.
form Code in constructing any Statewide Wireless Network facility that is“In general, section 381 of the Executive Law directs that the State’s
subject to the Uniform Code. However, this obligation exists under ex-cities, towns and villages administer and enforce the New York State
isting law and regulation, and not by reason of this rule. Uniform Fire Prevention and Building Code (Uniform Code). However,

the statute contemplates the need for alternative procedures for certain d. Cost to local governments: This rule will require local governments
classes of buildings based upon their design, construction, ownership, having the responsibility for administration and enforcement of the Uni-
occupancy or use, and authorizes the Secretary of State to establish those form Code with respect to buildings and structures to consult and cooper-
procedures. . . .” 19 NYCRR section 1201.1. ate with the State, and to make their records available to the State, when a

Rules and regulations previously adopted by the Secretary of State Statewide Wireless Network facility is constructed or installed in or on any
pursuant to Executive Law section 381(2) provide that the State shall be such building or structure. However, the Department of State anticipates
accountable for administration and enforcement of the Uniform Code with that existing staff in the code enforcement offices of the affected local
respect to buildings, premises and equipment in the custody of, or activities governments will be able to provide the required consultation and coopera-
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tion, and the Department of State anticipates that this part of this rule will requirement exists under current law, not by reason of this rule. This rule
impose little or no new costs on local governments. will clarify that the State will be responsible for administration and en-

forcement of the Uniform Code with respect to such facility; this rule will5. PAPERWORK.
not impose any new compliance requirement on any business.This rule will clarify that the State, rather than local governments, will

This rule will clarify that the State, and not local governments, will bebe responsible for administration and enforcement of the Uniform Code
responsible for administration and enforcement of the Uniform Code withwith respect to Statewide Wireless Network facilities. The Department of
respect to Statewide Wireless Network facilities. This part of the ruleState anticipates that the amount of paperwork that will be required if the
imposes no compliance requirements on local governments.State is responsible for administration and enforcement of the Uniform

Code will be no greater than the paperwork that would be required if local This rule will provide that a local government that is responsible for
governments were given that responsibility. administration and enforcement of the Uniform Code with respect to a

6. LOCAL GOVERNMENT MANDATES. building or structure shall retain such responsibility even if a Statewide
Wireless Network facility is constructed or installed in or on such buildingAs stated in subparagraph 4 (d) (Costs to local governments) of this
or structure. This part of the rule imposes no new compliance requirementsRegulatory Impact Statement, this rule will require local governments
on local governments. having the responsibility for administration and enforcement of the Uni-

form Code with respect to buildings and structures to consult and cooper- This rule will require a local government to consult and cooperate with
ate with the State, and to make their records available to the State, when a the State, and to make its records available to the State, when the local
Statewide Wireless Network facility is constructed or installed in or on any government is responsible for administration and enforcement of the Uni-
such building or structure. However, the Department of State anticipates form Code with respect to a particular building or structure and a Statewide
that existing staff in the code enforcement offices of the affected local Wireless Network facility is constructed or installed in or on such building
governments will be able to provide the required consultation and coopera- or structure.
tion. 3. PROFESSIONAL SERVICES.

7. DUPLICATION. This rule imposes no new compliance requirements on businesses.
The Department of State is not aware of any relevant rule or other legal Therefore this rule creates no new reporting, record keeping, or other

requirement of the State or Federal government which duplicates, overlaps requirements for business which would require professional services.
or conflicts with this rule. A local government will be required to consult and cooperate with the

8. ALTERNATIVES. State, and to make its records available to the State, when (1) the local
Making local governments, and not the State, responsible for adminis- government is responsible for administration and enforcement of the Uni-

tration and enforcement of the Uniform Code with respect to Statewide form Code with respect to a particular building or structure and (2) a
Wireless Network facilities was considered but rejected for the reasons set Statewide Wireless Network facility is constructed or installed in or on
forth in the Regulatory Impact Statement. The Department of State has not such building or structure. The Department of State anticipates that ex-
considered any other alternative to this rule. isting staff in the code enforcement office of the local government will be

able to provide the necessary consultation and cooperation. Therefore,9. FEDERAL STANDARDS.
except for such professional services as may be provided by existing staff,The Department of State is not aware of any instance in which this rule
the Department of State anticipates that local governments will not requireexceeds any minimum standards of the federal government for the same or
professional services to comply with this rule. similar subject areas.

4. COMPLIANCE COSTS.10. COMPLIANCE SCHEDULE.
This rule imposes no new compliance requirements on businesses.This rule can be complied with immediately. The Office of General

Therefore this rule creates no new compliance costs for businesses.Services has the ability to act as the construction-permitting agency, and
should be able to begin the required permitting process with little or no This rule requires a local government to consult and cooperate with the
delay. State, and to make records available to the State, when (1) the local

government is responsible for administration and enforcement of the Uni-Regulatory Flexibility Analysis
form Code with respect to a particular building or structure and (2) a1. EFFECT OF RULE.
Statewide Wireless Network facility is constructed or installed in or onThis rule does not apply directly to any business. However, to the
such building or structure. The Department of State anticipates that ex-extent that any business becomes involved in the Uniform Code permitting
isting staff in the code enforcement office of the local government will beprocess incidental to construction of any Statewide Wireless Network
able to provide the necessary consultation and cooperation. Therefore, thefacility, such business will be indirectly affected by this rule, since this rule
Department of State anticipates that local governments will incur little orwill provide that the State will be responsible for such permitting.
no additional costs in complying with this consultation and cooperationThis rule will affect local governments in municipalities in which
requirement. Statewide Wireless Network facilities are to be constructed, since this rule

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY.will clarify that the State, and not the local government, will be responsible
The Department of State anticipates that the Office of General Servicesfor administration and enforcement of the Uniform Code with respect to

will serve as the construction-permitting agency in connection with thesuch Statewide Wireless Network facilities. 
State’s obligation to administer and enforce the Uniform Code with respectThis rule will provide that when a local government is responsible for
to Statewide Wireless Network facilities. The Department of State believesadministration and enforcement of the Uniform Code with respect to a
that the permitting process incidental to the construction of a Statewideparticular building or structure and a Statewide Wireless Network facility
Wireless Network will be facilitated and simplified if that process isis constructed or installed in or on such building or structure, (1) the local
centralized in a single State agency. Therefore, to the extent that any smallgovernment will retain the responsibility for administration and enforce-
business becomes involved in the permitting process, this rule shouldment of the Uniform Code with respect to the building or structure, (2) the
enhance the economic and technological feasibility of compliance with theState will have responsibility for administration and enforcement of the
permitting requirements by such business. Uniform Code with respect to the Statewide Wireless Network facility

The Department of State anticipates that existing staff in the codeconstructed on installed in or on such building or structure, and (3) the
enforcement offices of local governments will be able to provide thelocal government and the State will be required to consult and cooperate
consultation and cooperation that this rule will require when (1) the localwith each other in connection with the performance of their respective
government is responsible for administration and enforcement of the Uni-administrative and enforcement obligations, and to make records available
form Code with respect to a particular building or structure and (2) ato each other upon request. (The rule will provide that the State would not
Statewide Wireless Network facility is constructed or installed in or onbe required to make available any record which, if disclosed, would jeop-
such building or structure. The Department of State anticipates that it willardize the capacity of the State, the Office for Technology, or any other
be economically and technologically feasible for local governments toState agency to guarantee the security of its information technology assets,
comply with this rule. such assets encompassing both electronic information systems and infra-

6. MINIMIZING ADVERSE IMPACT.structures, or if access to such record could otherwise be denied under
section 87 of the Public Officers Law.) This rule imposes no new obligation on businesses of any size. Accord-

ingly, this rule makes no special provisions for small businesses.2. COMPLIANCE REQUIREMENTS.
Any business involved in the construction of any Statewide Wireless This rule requires a local government to consult and cooperate with the

Network facility will be required to comply with the Uniform Code (to the State, and to make records available to the State, when (1) the local
extent that the Uniform Code applies to such facility). However, that government is responsible for administration and enforcement of the Uni-
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form Code with respect to a particular building or structure and (2) a The Department of State has determined that this rule will not have a
Statewide Wireless Network facility is constructed or installed in or on substantial adverse impact on jobs or employment opportunities.
such building or structure. Since such consultation and cooperation is This rule amends the existing regulation that provides that the State
essential to proper administration and enforcement of the Uniform Code shall be accountable for administration and enforcement of the New York
and, accordingly, essential to public safety, it is not feasible to exempt State Uniform Fire Prevention and Building Code (the “Uniform Code”)
local governments from this rule. However, the Department of State antici- with respect to buildings, premises and equipment in the custody of, or
pates that existing staff in the code enforcement offices of local govern- activities related thereto undertaken by, a State department, bureau, com-
ments will be able to provide the necessary consultation and cooperation, mission, board or authority, and adds definitions of new terms. The pur-
and the Department of State anticipates that local governments will incur pose of this rule is to clarify that the State shall have responsibility for
little or no additional costs in complying with this consultation and cooper- administration and enforcement of the Uniform Code with respect to
ation requirement. facilities to be included in the statewide wireless network to be established

7. SMALL BUSINESS AND LOCAL GOVERNMENT PARTICIPA- by the Office for Technology.
TION. This rule will simply clarify the responsibility for administration and

The Department of State has solicited comments from the Office for enforcement of the Uniform Code with respect to the statewide wireless
Technology and the Office of General Services. network. It is anticipated that rule will have no adverse impact on jobs or

The Department of State notified interested parties throughout the State employment opportunities related to the construction of the statewide
of the adoption of the previous emergency rules that were similar to this wireless network. Rather, by providing that all review and permitting
rule by means of notices published in Building New York, a monthly responsibilities will be vested in a single permitting agency, this rule
electronic news bulletin covering topics related to the Uniform Code and should streamline the construction process, which may have a beneficial
the construction industry which is prepared by the Department of State and impact on jobs and employment opportunities related to the construction of
which is currently distributed to approximately 5,500 subscribers, includ- the statewide wireless network.
ing local governments, design professionals and others involved in all
aspects of the construction industry. 
Rural Area Flexibility Analysis

1. TYPES AND ESTIMATED NUMBERS OF RURAL AREAS.
This rule clarifies that the State will be responsible for the administra-

tion and enforcement of the New York State Uniform Fire Prevention and
Building Code (the “Uniform Code”) with respect to facilities to be in-
cluded in the Statewide Wireless Network to be established by the Office
for Technology. This rule will apply uniformly throughout the State,
including all rural areas of the State.

2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS.

This rule creates no new reporting, record keeping, or compliance
requirement for any business. In particular, this rule creates no new report-
ing, record keeping, or compliance requirement for businesses located in
rural areas.

Local governments that are responsible for administration and enforce-
ment of the Uniform Code with respect to a particular building or structure
will be required to consult and cooperate with the State, and to make its
records available to the State, when a Statewide Wireless Network facility
is constructed in or on such building or structure. This requirement will
apply to all local governments, including local governments located in
rural areas.

3. COSTS.
The Department of State anticipates that this rule will impose no new

cost on any business. In particular, the Department of State anticipates that
this rule will impose no new cost on businesses located in rural areas. 

The Department of State anticipates that local governments, including
local governments located in rural areas, will be able to use existing staff in
their code enforcement offices to fulfill the consulting and cooperation
requirements described in Section 2 (Reporting, recordkeeping and other
compliance requirements) of this Rural Area Flexibility Analysis. There-
fore, the Department of State anticipates that local governments, including
local governments located in rural areas, will incur little or no additional
costs in complying with this rule.

4. MINIMIZING ADVERSE IMPACT.
For the reasons discussed in Section 3 (Costs) of this Rural Area

Flexibility Analysis, the Department of State anticipates that this rule will
have little or no adverse impact on any business or local government. In
particular, the Department of State anticipates that this rule will have little
or no adverse impact on businesses or local governments located in rural
areas. Accordingly, this rule makes no special provisions for regulated
parties located in rural areas.

5. RURAL AREA PARTICIPATION.
The Department of State notified interested parties throughout the State

of the adoption of the previous emergency rules that were similar to this
rule by means of notices published in Building New York, a monthly
electronic news bulletin covering topics related to the Uniform Code and
the construction industry which is prepared by the Department of State and
which is currently distributed to approximately 5,500 subscribers, includ-
ing local governments, design professionals and others involved in all
aspects of the construction industry.
Job Impact Statement
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