RULE MAKINC(S
ACTIVITIES

Each rulemaking isidentified by an 1.D. No., which consists
of 13 characters. For example, the 1.D. No. AAM-01-96-
00001-E indicates the following:

AAM -the abbreviation to identify the adopting agency

01 -the Sate Register issue number

96 -the year

00001 -the Department of State number, assigned upon re-
ceipt of notice

E -Emergency Rule Making—permanent action not
intended (This character could also be: A for Adop-
tion; P for Proposed Rule Making; RP for Revised
Rule Making; EP for a combined Emergency and
Proposed Rule Making; or EA for an Emergency
Rule Making that is permanent and does not expire
90 days after filing.)

Italics contained in text denote new material. Brackets indi-
cate material to be deleted.

Department of Agriculture and
Markets

NOTICE OF ADOPTION

Agricultural and Farmland Protection
I.D. No. AAM-17-08-00030-A

Filing No. 602

Filing date: June 17, 2008
Effectivedate: July 2, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 390 of Title1 NYCRR.

Statutory authority: Agriculture and Markets Law, section 325
Subject: Agricultural and farmland protection planning grants.

Purpose: To amend regulations governing State assistance payments for
agricultural and farmland protection.

Text or summary was published in the notice of proposed rule making,
|.D. No. AAM-17-08-00030-P, Issue of April 23, 2008.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: William Kimball, Director, Department of Agriculture
and Markets, 10B Airline Dr., Albany, NY 12235, (518) 457-7076, e-mail:
bill.kimball @agmkt.state.ny.us

Assessment of Public Comment

The agency received no public comment.

Department of Audit and
Control

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

The Requirement of Acknowledgment Signatures for Certain
Abandoned Property Forms and Agreements Submitted to the
Comptroller

I.D. No. AAC-27-08-00004-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Addition of section 129.1 to Title2 NYCRR.
Statutory authority: Abandoned Property Law, sections 1401, 1414 and
1416
Subject: The requirement of acknowledgment signatures for certain
abandoned property forms and agreements submitted to the comptroller.
Purpose: To ensure no confidential information pertaining to abandoned
fundsis released to unauthorized persons.
Text of proposed rule: Section 129.1 of Part 129 is added to Title 2 of
NYCRR asfollows:

Section 129.1

(a) Accordingly, the Comptroller shall not reveal any confidential
information including the val ue of abandoned property to any claimant or
their agent unless such person provides proof of an interest in the aban-
doned property and the following:

(i) a claim form, or other supplemental claim form deemed neces-
sary by the Comptroller, signed by the person making claim and duly
acknowledged by the person in the manner prescribed for the acknowl-
edgement of a conveyance of real property in accordance with the Real
Property Law;

(ii) in the case of claimant engaging the services of a finder for
consideration, the finder must present to the Comptroller a finder agree-
ment executed in accordance with section 1416 of the Abandoned Property
Law signed by the claimant and such signature shall be duly acknowledged
by the claimant in the manner prescribed for the acknowledgement of a
conveyance of real property in accordance with the Real Property Law.

(b) Comptroller may waive subdivision (b) of this section may be
waived within the discretion of the Comptroller provided that the Comp-
troller determines that satisfactory proof has otherwise been submitted by
the claimant establishing that the claimant is the owner of the abandoned
property.
Text of proposed rule and any required statements and analyses may
be obtained from: Wendy H. Reeder, Office of the State Comptroller,
110 State St., Albany, NY 12236, (518) 474-5714, e-mail:
wreeder @osc.state.ny.us
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Regulatory |mpact Statement

1. Statutory Authority
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This rule is authorized under sections 1401, 1414 and 1416 of the
Abandoned Property Law. Section 1414 authorizes the Comptroller to
make rules and regulations necessary to enforce the provisions of the
Abandoned Property Law. Section 1401 provides that the Comptroller
shall not reveal confidential information relating to funds reported to the
Abandoned Property Fund except in the discretion of the Comptroller.
Additionally, such section providesthat the value of the property cannot be
revealed to any person unless they have provided satisfactory proof of an
interest or title to the property. Accordingly, it is proper for the Comptrol-
ler to promulgate rules that define uniform situations where it is proper to
reveal any such confidential information. Further, section 1416 provides
the method by which a claimant may enter into an agreement (“Finder
Agreement”) with athird party (“Finder”), which is essentially an agree-
ment whereby the claimant hires an agent to assist in the processing of his
or her claim in exchange for a percentage of the property recovered. In
order to synthesize section 1416 with section 1401, there must be a uni-
form method to determine that the identity of the claimant who has signed
the Finder Agreement in order to release confidential information to the
Finder.

2. Legidlative Objectives

The proposed rule enables the Comptroller to continue to operate
within the statutory requirement that no confidential information may be
revealed to any claimant or Finder without a determination of their interest
in the property.

3. Needs and Benefits

Since statutorily, confidential information cannot be released to any
person unless the Comptroller has determined they hold an interest in the
abandoned property, it is necessary to provide a uniform method to deter-
mine the identity of a claimant. This is of particular concern when the
confidential information will be conveyed to Finders representing claim-
ants who have Finder Agreements under section 1416, and by virtue of
such agreement have an interest in recovering the abandoned property.

In the past the Comptroller has required that the Finder present the
executed Finder Agreement and such agreement contain the notarized
signature of the claimant before revealing any confidential information;
however a recent Appellate Division decision concluded a rule must be
promulgated in order for the Comptroller to exercise his discretion in this
manner. Accordingly, in order to continue uniform processing of claims
and avoid contravention with the Comptroller’s statutory duties, this rule
must promulgated.

4. Costs

Pursuant to section 136 of the Executive Law anotary may not charge
more than $2 for taking an acknowledgment of a signature. Therefore the
claimants will pay a fee up to $2 for each notarization. There will be no
cost to the Comptroller’s Office.

5. Local Government Mandates

Generaly, local governments generally have notaries on staff therefore
there will be little impact on the local government.

6. Paperwork

No new paperwork will be required.
7. Duplication

None.

8. Alternatives

An dlternative to requiring notarization would be to require that all
claimants provide their social security numbers. This would alow the
Comptroller to determine the identity of the claimant with little impact to
current processing.

This alternative must be rejected because, while currently the Office of
Unclaimed Funds Claim Form requests the claimant’ s social security num-
ber, pursuant to State and Federal Law a response to such request is not
mandatory. Because the Comptroller’s Office cannot require the claimant
report their social security number under law, it would be inappropriate to
use this as a means of verifying identity in auniform manner.

9. Federal Standards

This rule does not exceed any Federal standard.

10. Compliance Schedule

Itis estimated that regulated parties will be able to achieve compliance
immediately. Abandoned Property forms already request notarization and
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the magjority of al claimants provide a notarized signature on such forms.
As to Finder Agreements, the Comptroller's Finder Brochure aready
advisesfindersto obtain anotarized signature of the claimant on the Finder
Agreement; therefore nearly all Finders are already in compliance.

Regulatory Flexibility Analysis
1. Effect of Rule

This rule will have aminimal on small businesses. Pursuant to section
136 of the Executive Law acknowledgments performed by a notary cost
$2. Such fee is de minimus, considering most businesses do not institute
multiple claims. Asto local governments, generally, they have notaries on
staff therefore; thereislikely no cost to alocal government.

2. Compliance Requirements

A local government or small business need only appear before a notary
public if they wish to submit Abandoned Property forms or a Finder
Agreement to the Office of Unclaimed Funds to recover abandoned funds.

3. Professional Services

Again, local governments and small businesses need only appear
before anotary public if they wish to submit Abandoned Property forms or
a Finder Agreement to the Office of Unclaimed Funds to recover aban-
doned funds.

4. Compliance Costs

Pursuant to section 136 of the Executive Law acknowledgments per-
formed by a notary cost $2; therefore the cost to small businesses is de
minimus. Further since local governments have notaries on staff there is
likely to be no compliance costs to local governments.

5. Economic and Technological Feasibility

There are no issues to the economic and technological feasibility of this
rule. The claimant need only appear before anotary public and at most pay
the notary afee of $2.

6. Minimizing Adverse Impact

This rule is designed to have minimal adverse economic impact on a
small business and local government. The $2 feefor obtaining an acknow!-
edgment before anotary public is de minimus. If the Comptroller’s Office
was obligated to verify the identity of the claimant in another non-uniform
manner such verification would have a greater adverse impact on the
operations of the Comptroller’s Office.

7. Small Business and Local Government Participation

Since the Comptroller's Office has previously requested abandoned
property claim forms and Finder Agreements contain an acknowledgment,
small businesses and local governments have already been complying with
this requirement. The Comptroller’s Office has received very little re-
sponse to this requirement and it is believed most small businesses and
local governments have no issues with the implementation of thisrule.

Rural Area Flexibility Analysis
1. Types and Estimated Numbers of Rural Areas
Thisrule will affect all rural areas.

2. Reporting, Recordkeeping and other Compliance Requirements; and
Professional Services

The only necessary professional servicesrequired in rural areas arethe
services of anotary public.

3. Costs

Pursuant to the Executive Law a notary may only charge $2 for taking
an acknowledgment, such feeis de minumus.

4. Minimizing Adverse Impact

This rule is designed to have minimal adverse economic impact on
rural areas. The $2 one time fee for obtaining an acknowledgment before a
notary public is de minimus. If the Comptroller’s Office was obligated to
verify the identity of the signer of the using other methods there would be
greater economic impact.

5. Rural Area Participation

Since the Comptroller’s Office has previously required abandoned
property forms and Finder Agreements contain an acknowledgment,
claimants in rural areas have aready been complying with this require-
ment. The Comptroller’s Office has received very little response to this
requirement and it is believed claimantsin rural areas have no issues with
the implementation of thisrule.
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Department of Correctional
Services

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Gowanda Correctional Facility
I.D. No. COR-27-08-00003-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: This is a consensus rule making to amend section

100.128(c) of Title 7 NYCRR.

Statutory authority: Correction Law, sections 70 and 112

Subject: Gowanda Correctional Facility.

Purpose: To remove reference to a programming designation (VAST)

that is no longer functioning.

Text of proposed rule: Amend 7 NY CRR, section 100.128(c) asfollows:
(c) Gowanda Correctiona Facility shall be classified as a medium

security facility to be used as a general confinement facility. [and voca

tional skillsand training (VAST) facility.]

Text of proposed rule and any required statements and analyses may

be obtained from: Anthony J. Annucci, Deputy Commissioner and

Counsel, Department of Correctional Services, Bldg. 2, State Campus,

Albany, NY 12206-2050, (518) 457-4951, e-mail: AJAnnucci@docs.

state.ny.us

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 45 days after publication of this

notice.

Consensus Rule M aking Determination

The Department of Correctional Services has determined that no person is

likely to object to the proposed amendment as it is simply removing from

the text of the rule the programmatic designation, vocational skills and

training (VAST). Thisinmate program is no longer provided at the facility.

Job Impact Statement

A job impact statement is not submitted because this proposed rule will

have no adverse impact on jobs or employment opportunities. The voca

tional skills and training (VAST) program was discontinued several years

ago. It could not continue to be supported due to the introduction of

programming such as the residential Sex Offender Program (SOP). The

facility continues to provide a wide array of academic, vocational, sub-

stance abuse treatment and transitional services programming for inmates.

Office of Mental Health

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Placement or Transfer of Patients
|.D. No. OMH-27-08-00002-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of Part 540 of Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, section 7.09; Criminal Proce-
dure Law, section 730.40

Subject: Placement or transfer of patients.

Purpose: To amend regulations pertaining to transfer or placement of
patients.

Text of proposed rule: Pursuant to the authority granted the Commis-
sioner in Article 730 of the Criminal Procedure Law and Sections 7.09 and
31.04 of the Mental Hygiene Law, Section 540.6 of Part 540 of Title 14 of
the Official Compilation of Codes, Rules and Regulations of the State of
New York isamended as follows:

540.6 Placement or [T]transfer of patients.

(a) Orders remanding persons to the custody of the Commissioner.

(1) Designation of a secure facility.

In cases where a person is to be remanded to the Commissioner
pursuant to a final order of observation, as defined in subdivision (i) of
Section 540.2 of this Part, the Commissioner may designate a secure
facility to receive such person in cases where the person has:

(i) open felony charges or warrants or a pending parole revoca-
tion hearing; or

(ii) a history of arrests for violent crimes or threats to commit
violent crimes against persons or a history that includes escape or at-
tempted escape from a psychiatric facility, and, based upon a review of
available information, the Commissioner believes such person would
likely meet the secure retention standards in paragraph (4) of this subdivi-
sion.

(2) Designated Secure Facility Procedure. Within 72 hours of re-
celving a person from a criminal court who appears to meet any of the
criteria identified in paragraph (1) of this subdivision, the designated
secure facility will:

(i) evaluate the person to confirm that he or she does meet such
criteria; and
(ii) determine:

(A) if the person has a mental illness for which care and
treatment as a patient in a hospital is essential to such person’s welfare;
and

(B) if the person’s judgment is so impaired that he is unable to
under stand the need for such care and treatment; and

(C) if, as a result of mental illness, the person poses a risk of
harmto self or others; and

(iii) give notice that this patient is now a civil patient and no
further notice, pursuant to subdivision (6) of Section 730.60 of the Crimi-
nal Procedure Law and subdivision (h) of Section 29.11 of the Mental
Hygiene Law, shall be given of transfer to a non-secure facility or release,
unless such notice is in compliance with the provisions of Section 33.13 of
the Mental Hygiene Law. Such notice shall be given to:

(A) the district attorney of the county from which the patient
was committed;

(B) the superintendent of Sate Police;

(C) the sheriff of the county where the facility is |ocated;

(D) the police department having jurisdiction of the area where
the facility is located;

(E) any person who may reasonably be expected to be the
victim of any assault or any violent felony, as defined in the Penal law,
which would be carried out by the committed person;

(F) the Mental Hygiene Legal Service or other attorney repre-
senting the patient, if any; and

(G) any person or entity the court that committed the patient to
the custody of the Commissioner may have designated in the order issued
under Article 730 of the Criminal Procedure Law.

(3) Notice. Within 24 hours of confirming the need to admit the
patient to the secure facility, the director of such facility shall provide
notice of the Commissioner’s determination that the patient needs secure
placement and of the patient’s right to object to placement at such secure
facility to: the patient, the nearest relative of the patient, if there be any
known to him, and to the Mental Hygiene Legal Service or other legal
representative.

(4) Hospital Forensic Committee Review. Within 30 days of the
patient’s placement in a designated secure facility pursuant to subpara-
graph (ii) of paragraph (1) of this subdivision, the facility’s hospital
forensic committee shall review the patient’s placement in that facility to
confirmthat thereisa substantial risk that such patient may cause physical
harm to other persons, as manifested by homicidal or other violent behav-
ior by which others are placed in reasonable fear of serious harm and
therefore the patient needs the close supervision provided by a secure
facility.

(5) Objection. If the patient has been placed in a secure facility
pursuant to subparagraph (ii) of paragraph (1) of this subdivision, such
patient, or anyone on higher behalf may file a written objection to the
placement with the director of the facility after the 30-day review period
has elapsed and a decision to retain the patient at the secure facility has
been made. The patient or his/her representative may support the objection
by filing with the director, within 10 days, exclusive of Saturdays, Sundays
and holidays, of the 30-day or periodic review done pursuant to paragraph
(4) or (7) of subdivision (a), appropriate written arguments supported by
documents, statements, and affidavits. The director shall send the notice of
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objection and any material submitted by the patient or the person filing an
objection on the patient’ s behalf to the Commissioner or his/her designee.
The director may also send to the Commissioner or hisher designee
written arguments supported by documents, statements, and affidavits in
support of his’her decision to admit the patient to a secure facility, pro-
vided that a copy of such material be provided to the patient and his/her
representative(s).
(6) Determination.

(i) If no objection is received to the notice of determination for
placement in a secure facility, the director shall so notify the Commis-
sioner or his’her designee.

(i) If objection has been filed, the Commissioner or his’her desig-
nee shall designate a qualified psychiatrist or licensed psychologist not on
the staff of the secure facility to which the patient has been admitted, who
shall assist him/her in evaluating the secure placement. The qualified
psychiatrist or licensed psychologist shall personally visit the hospital and
shall interview the patient, the patient’s physician, the director, and others
as he/she deems necessary and shall make a report and recommendation to
the Commissioner or his/her designee.

(iii) A copy of such report shall be sent to the persons served with
notice of the determination for placement in a secure facility. The Commis-
sioner or his’her designee shall give due consideration to the arguments
and supporting material presented by the respective parties as well as the
report of the designated qualified psychiatrist or licensed psychologist,
and shall decide the matter, upholding or reversing such secure place-
ment.

(iv) If the decision isto confirmthe need for placement in a secure
facility, the determination shall be upheld. The decision of the Commis-
sioner or hisher designee shall be communicated to the director, the
patient and the patient’ s representative(s).

(7) Review of patient’s condition.

(i) A patient placed in a designated secure facility froma criminal
court pursuant to a final order of observation shall be retained at such
hospital only as long as higher condition requires placement at such
hospital in accordance with the criteria set forth in subparagraph (ii) of
paragraph (1), and subparagraphs (i) and (ii) of paragraph (2) of this
subdivision, and if there is a substantial risk that such patient may cause
physical harm to other persons, as manifested by homicidal or other
violent behavior by which others are placed in reasonable fear of serious
harm and therefore the patient needs the close supervision provided by a
secure facility.

(ii) Unless the patient has been discharged or transferred, the
director of a designated secure facility who has received a patient in
accordance with this subdivision shall comply with the provisions of Arti-
cle 9 of the Mental Hygiene Law and shall apply, in accordance with such
article, for the required periodic orders authorizing retention of involun-
tary patients. In addition, such director shall periodically review the need
for retention in the designated secure facility of each involuntary patient
and shall file a report with the Commissioner or his’her designee for each
such patient at intervals of not more than 6 months setting forth reasons
why the patient needs continued retention at such facility. A copy of such
report shall be served on the patient and the Mental Hygiene Legal Service
or the legal representative of the patient. The patient or higher legal
representative may file an objection in accordance with paragraph (5) of
this subdivision.

(iii) Involuntary patients who no longer need placement in the
designated secure facility but who still require involuntary care and treat-
ment shall be transferred to another hospital in the Office of Mental Health
in accordance with subdivision (b) of this Section.

(b) Transfers from a secure facility to a non-secure facility. Patients
who are in the custody of the [commissioner] Commissioner may be
transferred from a secure facility to a non-secure facility by [the clinical
director, after consultation with the hospital forensic committee as re-
quired in section 540.9 of this Part and compliance with the notice require-
ments and procedures described in section 540.10 of this Part] order of the
Commissioner or his’her designee.

(c) Nothing in this Section shall be construed to limit the right of any
person to seek transfer or release pursuant to Section 33.15 of the Mental
Hygiene Law.

Text of proposed rule and any required statements and analyses may
be obtained from: Joyce Donohue, Office of Mental Health, 44 Holland
Ave., 8th Fl., Albany, NY 12229, (518) 474-1331, e-mail:
cocbjdd@ombh.state.ny.us

Data, views or arguments may be submitted to: Same as above.
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Public comment will be received until: 45 days after publication of this
notice.
Regulatory | mpact Statement

1. Statutory authority:

Subdivision (b) of Section 7.09 of the Mental Hygiene Law grants the
Commissioner of the Office of Mental Health (OMH) the authority and
responsibility to adopt regulations that are necessary and proper to imple-
ment matters under his or her jurisdiction.

Section 730.40 of the Criminal Procedure Law provides that a court
may issue a“fina order of observation” for an individual found incompe-
tent to stand trial, which means the charges against the individua are
dropped and the individual is committed to the custody of the Commis-
sioner of OMH for observation and possible care and treatment.

2. Legidlative objectives:

Articles 7 and 31 of the Mental Hygiene Law reflect the Commis-
sioner’s authority to establish regulations regarding mental health pro-
grams. In 1988, Section 730.40 of the Criminal Procedure Law (CPL) was
found to violate equal protection by allowing commitmentsto apsychiatric
hospital without proof by clear and convincing evidence, as required for
civil commitment of persons found incompetent to stand trial who have
had the charges dropped (Ritter v. Surles, 144 Misc. 2d 945). While the
statute has never been amended to reflect the changes necessitated by the
Ritter decision, the changes mandated by the ruling of the case have been
implemented by OMH. Over the years, the manner in which OMH has
implemented Ritter has been the source of a number of disputes with
patients’ attorneys.

3. Needs and benefits:

In February, 2005, a lawsuit was commenced as a class action in
federal district court claiming that the CPL section 730.40 patients are
frequently designated to go to a secure facility by OMH with no hearing or
other due process available prior to the designation (Bernstein v. Pataki).
Current OMH practices require that within 24 hours of receiving the
information that an individual is a CPL section 730.40 patient, OMH will
designate a facility. The district court dismissed the case and denied the
plaintiffs motion for class certification in December 2005. In April 2007,
the U.S. Court of Appeals for the 2d circuit vacated the decision of the
district court and remanded the case for further proceedings.

While preparing for trial, the parties had settlement discussions and it
was suggested by plaintiff’s attorneys (plaintiffs are represented by Mental
Hygiene Legal Services) that an amendment to OMH'’ s regulations would
be sufficient to settle this case. The regulation under consideration is the
product of the negotiations between plaintiff’s attorneys, the Attorney
Generals office and OMH.

The amendments still allow OMH to designate a secure facility for a
CPL section 730.40 patient. However, only those patients who have open
felony charges or warrants outstanding, those with pending parole revoca-
tion hearings, those with a history of arrestsfor violent crimes or threats to
commit violent crimes against persons, or those with ahistory of escape or
attempted escape from apsychiatric facility, if the Commissioner believes,
based upon areview of available information that such individuals would
meet secure retention standards, would be designated to a secure facility.
The Commissioner will then have 72 hours to determine whether or not the
individual meetsthe criteriafor having amental illiness for which inpatient
care and treatment are necessary. If committed, the Commissioner will
aso send out noticesthat theindividual isnow acivil patient and no further
notices of his’her transfer or release will be given unless in compliance
with Mental Hygiene Law section 33.13.

The amendments also give the patient the right to have his/her commit-
ment to the secure facility reviewed by the hospital forensic committee
(HFC) within 30 days of admission. The HFC is to review the patient’s
placement in the secure facility to determine whether or not he presents
such asubstantial risk of harm to othersthat he needs the close supervision
provided by a secure facility. A patient placed in a secure facility dueto a
history of arrests for violent crimes against persons, or threats to commit
such crimes, or escapes or attempted escapes from a psychiatric facility is
aso entitled to object to his/her placement in the secure facility after a 30-
day review period has elapsed. Such an objection must be made within 10
days of the 30-day periodic review.

The amendments call for the director of the facility to send to the
Commissioner or his designee, the patient and his/her representative any
written arguments and supporting documentation concerning the decision
to admit the patient to a secure facility. Once an objection is filed, the
Commissioner must designate a qualified psychiatrist or licensed psychol-
ogist to evaluate the patient and make a recommendation to the Commis-
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sioner. If the decision is confirmed, it shall be communicated to the
director, the patient and the patient’ s representative.

Patients placed in asecure facility will be retained there only aslong as
he/she meets the criteria of this section to be so retained. The director of
the secure facility is also reguired to review the need for retention in a
securefacility at intervals of not more than six months, explaining the need
for continued retention.

It should be noted that patients initially designated to a non-secure
facility are still subject to transfer to a secure facility using 14 NYCRR
Part 57, should that individual meet the requirements of that transfer
regulation.

4. Costs:

No additional costs are anticipated as a result of the adoption of this
regulation.

5. Local government mandates:

These regulatory amendments will not involve or result in any addi-
tional imposition of duties or responsibilities upon county, city, town,
village, school or fire districts.

6. Paperwork:

Thisrule should not substantially increase the paperwork reguirements
of those affected.

7. Duplication:

These regulatory amendments do not duplicate existing State or federal
requirements.

8. Alternatives:

The alternative to implementing this regulation would be to go forward
with the litigation. Although OMH believes its position is defensible,
losing the litigation could potentialy result in an order which would
severely congtrict or eliminate the ability of the Commissioner of OMH to
admit directly to secure facilities patients remanded to his custody under
CPL section 730.40, aswell as an award of substantial attorney fees. Since
the agency believes it can implement this regulation with no additional
costs to OMH, the continuation of the litigation was rejected as inadvisa-
ble.

9. Federa standards:

The regulatory amendments do not exceed any minimum standards of
the federal government for the same or similar subject areas.

10. Compliance schedule:

The regulatory amendments could be implemented immediately upon
adoption.

Regulatory Flexibility Analysis

Becauseit is evident from the nature of the proposed rule that there will be
no adverse economic impact on small businesses or local governments, a
regulatory flexibility analysisis not submitted with this notice.

Rural Area Flexibility Analysis

A Rural AreaFlexibility Analysisis not submitted with this notice because
the proposed rule will not impose any adverse economic impact on rural
areas.

Job Impact Statement

A Job Impact Statement is not submitted with this notice because it merely
clarifies the placement process for individuas who have open felony
charges or warrants outstanding, who have pending parole revocation
hearings, who have a history of escape or attempted escape from a psychi-
atric facility and who, the Commissioner believes, based upon areview of
available information would meet secure retention standards. Therefore, it
is evident that this proposed rule will have no adverse impact on jobs and
employment opportunities.

Niagara Falls Water Board

NOTICE OF ADOPTION

Adoption of a Schedule of Rates, Feesand Charges

I.D. No. NFW-13-08-00006-A
Filing No. 573

Filing date: June 11, 2008
Effective date: June 11, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 1950.8 and 1950.20 of Title 21
NYCRR.

Statutory authority: Public Authorities Law, section 1230-j

Subject: Adoption of aschedule of rates, fees and charges.

Purpose: To pay for the increased costs necessary to operate, maintain
and manage the system, and to achieve covenants with bondholders.

Text or summary was published in the notice of emergency/proposed
rule making, 1.D. No. NFW-13-08-00006-EP, |ssue of March 26, 2008.
Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: William B. Bolents, Director of Administrative Services,
Niagara Falls Water Board, 5815 Buffalo Ave., Niagara Falls, NY 14303,
(716) 283-9770, e-mail: bbolents@nfwb.org

Assessment of Public Comment:

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

Division of Probation and
Correctional Alternatives

NOTICE OF ADOPTION

Preliminary Procedure for PINS Probation Intake and Diversion
Services

I.D. No. PRO-10-08-00002-A

Filing No. 599

Filing date: June 17, 2008

Effectivedate: Oct. 1, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Repeal of Part 357, addition of new Part 357 and amend-
ment of Part 354 of Title 9 NYCRR.

Statutory authority: Executive Law, art. 12, sections 243(1) and 256(1);
Family Court Act, section 735(a); Socia Services Law, section 34-a(4)(b)
Subject: Preliminary procedure for PINS probation intake and diversion
services.

Purpose: To reflect statutory changes and promote consistent application
of law and best practices.

Substance of final rule: These regulatory amendments would replace the
former Part 357 Intake for Article 7 and delete references as to Article 7
casesin Part 354 so that there will be one rule related to Persons In Need of
Supervision (PINS). These regulatory amendmentsto Part 357 were devel -
oped by a DPCA working committee comprised of DPCA staff and local
probation department representation across the state of all COPA regions,
and including all levels of probation staff, including director, deputy direc-
tor, supervisor, senior probation officer, and probation officer. The ex-
isting Part 357 Intake for Article 7 was last revised in 1986, and was in
effect made defunct by the repeal and reenactment of Family Court Act
Section 735 effective April 2005. This rule was applicable to jurisdictions
with approved PINS plans and Part 354 governed jurisdictions without an
approved PINS plan. In light of recent statutory changes creating one
procedural process for handling of PINS, the work of the subcommittee
was significant, requiring anear complete rewriting of Part 357. In drafting
new rule language, the committee’s primary objectives has been to: 1)
ensure conformity with all current laws, most notably the 2000 and 2001
PINS to 18 laws and the 2005 PINS Diversion and Detention Reform law
(specifically Chapter 596 of the Laws of 2000, Chapter 383 of the Laws of
2001, and Chapter 57 of the Laws of 2005); 2) reflect best practice asit has
evolved over the past 20 years; 3) incorporate evidence based practice that
has come to the forefront of probation practices in recent years; and 4)
integrate statute and best probation practice into a single document organ-
ized according to the flow of cases through preliminary procedure.

In meeting statutory requirements of Family Court Act Article 7, these
regulatory amendments eliminate former suitability language, given that
al PINS cases are now considered to be suitable for diversion services.
Amendments articulate the requirements of these aforementioned PINS
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laws revising Article 7 of the Family Court Act, and require directors to
issue policies and procedures that address statutory requirements, includ-
ing timeframes for case initiation and criteria for determining “diligent
efforts’” and “no substantia likelihood” standards. Other statute require-
ments specified include: the provision of information at the first point of
contact with the parties; diligent attempts to engage the youth and family,
including documentation; providing an immediate response to familiesin
crisis; identifying and utilizing appropriate aternatives to detention; and
attempting to divert youth from Family Court. For school based com-
plaints, these amendments articul ate the requirement to review steps taken
by the school and attempt to engage the school in further attempts if
deemed beneficial to the youth. These regulatory amendments incorporate
language regarding termination of diversion efforts, and the ability to
continue to provide diversion services after filing of a petition where it is
determined that the youth and family will benefit from further attempts to
prevent the youth from entering foster care. Statutory requirements for
referral for petitions are incorporated, including the “no substantial likeli-
hood” standard. The pre-requisites of parental cooperation and participa-
tion are delineated for instances where the case has been terminated be-
cause of the failure of the parent(s)/guardian(s).

Section 357.1 Definitions.

These regulatory amendments eliminate most of the definitions of the
old Part 357 rule, and define nineteen terms not previously defined under
the old Intake rule. Some of these terms have come into widespread usein
probation practice over the past 20 years, others are anchored in the 2005
PINS law, and others originate from evidence-based practice. For exam-
ple, more and more counties are involved in pre-diversion services, and so
a new definition for pre-diversion services distinguishes these services
from “information only” and “diversion services” work. To improve the
system’s ability to communicate about and distinguish among different
types of services, the revised Part 357 rule contains new definitions for
intervention service, accountability measure, and control measure. Other
new definitions have been developed for: actuaria risk, case plan, com-
plainant, conference, diligent efforts, diversion services, evidence-based
practice, no substantial likelihood, Person In Need of Supervision (PINS),
potential respondent, services, referred for petition, risk assessment, suc-
cessfully diverted, runaway, and youth at risk of placement.

Section 357.3 and 357.4 - Applicability and Jurisdiction.

The changes to Part 357 address applicability and jurisdictional issues.
They clarify that this Part applies to probation departments responsible for
the conducting of preliminary procedure, in whole or in part, either be-
cause they are the lead agency, or because they are responsibleto providea
portion of preliminary procedure. They aso provide guidance regarding
cases where the child lives in one county but the behavior occurred in a
different county, and provides a mechanism in such instances in order to
address provision of services for moderate and high risk youth by ensuring
access to such servicesin the county of residence.

Section 357.5 - General Requirements for PINS Preliminary Proce-
dure.

Issues related to school are addressed throughout the revised rule.
Under the general requirements section, the revised rule specifies that
parent-initiated complaints of ungovernability/incorrigibility may be made
for youth who are not attending school and are beyond the compulsory
education age. For school complaints, where a parent refuses to cooperate,
clarifies that an educational neglect report may be made. For special-
education students, the revised rule requires probation to gather informa-
tion from the Committee on Specia Education as part of preliminary
procedure, and that, prior to referring the matter for petition, documenta-
tion that a Manifestation Determination hearing was held to determine
whether a special education youth’'s behaviors are intentional and ongoing
and not related to the youth's disability. Finaly, regulatory amendments
address the role of probation to establish procedures by which schools
report to probation steps taken to improve youth attendance and conduct,
and to determine whether acceptable efforts have been made to improve
youth attendance and conduct.

Section 357.6 - Probation Intake.

The probation intake section reaffirms eligibility requirements, that is,
in order to accept a PINS complaint, the alleged behavior must meet the
criteria set forth in Article 7 of the Family Court Act. It recognizes pre-
diversion services as an alternative to pursuing a PINS complaint. In cases
where the complainant indicates that the youth is a runaway, it requires
probation to advise the parent of the need to file a missing person report,
and encourages probation to attempt to contact youth for the purpose of
engaging the youth in diversion services. It clarifiesthat, wherefeasible, at
least onejoint intake conferenceinreal timewith all parties should be held.
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It underscores that parents need to be advised of a potential bar to filing a
petition where there is failure to consent or to participate in diversion
services (DPCA plansto develop amodel advisement form for use at local
option). For school complaints, where a parent refuses to cooperate, it
clarifies that an educational neglect report may be made.

Section 357.7 - Diversion Services.

The regulatory amendment requires aninitial case plan to be developed
within 30 calendar days of case initiation, and reassessment to be con-
ducted 60 dayslater and every 90 calendar daysthereafter. Case plans must
be based initially on assessment results, updated periodically in accor-
dance with reassessment results, and focus on the priority areas for inter-
vention to resolve the presenting problem. Further, these amendments
require that referrals for service incorporate the results of the actuarial risk
assessment to target the specific underlying dynamic risk factorsrelated to
the PINS complaint. Further, they clarify that in addition to intervention
services, accountability and control measures may be applied as part of
diversion services, and that electronic monitoring may be used only with
director consent and upon specific court order.

Section 357.8 - Assessment, Case Planning, and Reassessment.

New in these regulatory amendments are requirements for actuarial risk
screening at intake in order to triage cases, and consideration for prompt
termination of diversion efforts with minimal or no intervention services
where youth present as low risk for continuing in the PINS behaviors.
Consistent with the actuarial screening and triage functions at intake, the
rule language requires as part of diversion services afull assessment of all
youth who are at moderate or high risk for continued PINS behavior, and
directs that diversion services be prioritized to higher risk youth.

Section 357.9 — Petition To Court.

The regulatory amendments clarify that probation may file apetitionin
instances where the parent is prohibited from filing after diversion is
terminated due to their lack of cooperation and the youth's behavior
remains problematic as aresult. They also add that once a petition isfiled
diversion efforts may continue pending court action. New language out-
lines all of the legal requirements for filing that must be addressed (DPCA
and the rule drafting workgroup have developed a model PINS petition
report to the court for use at local option).

Section 357.10 - Return From Court.

This section reaffirms that probation is to notify the court of the status
at case closing when it closes a diversion case that was returned from the
court for diversion services.

Sections 357.11 , 357.12, and 357.13 — Pre-Diversion Case Desigha
tion Requirements and Criteria, Case Closing Requirements, and Case
Record Keeping Requirements.

For pre-diversion services, these regulatory amendments require that at
minimum, a record be maintained of the date of receipt of the complaint,
and a description of pre-diversion services either referred to or directly
provided. Where preliminary procedure was commenced, the case closing
options have been modified to reflect the current options under the law.
New language delineates the required documents and other information to
be included in the case record.

Part 354

Necessary amendments have been made to Part 354 to del ete reference
to Article 7 cases or PINS language in order that thereisnow onerule (Part
357) governing these matters. Other minor technical amendments are
further made as necessitated by removal of such language.

Final rule as compared with last published rule: Nonsubstantive
changes were made in sections 357.1(b), (d), (€), (g), (h), (m), (), (v), (W),
357.2, 357.4, 357.5(d), (e)(2), 357.6(b)(3), (e), 357.8(a)(1), 357.9(c) and
357.12(e)(4).

Text of rule and any required statements and analyses may be
obtained from: Linda J. Valenti, Counsel, Division of Probation and
Correctiona Alternatives, 80 Wolf Rd., Suite 501, Albany, NY 12205,
(518) 485-2394

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Nonsubstantive changes made in sections 357.1(b), (d), (e), (g), (h),
(m), (1), (v), (w), 357.2, 357.4, 357.5(d), (€)(2), 357.6(b)(3), (€),
357.8(a)(1), 357.9(c) and 357.12(e)(4) do not necessitate revision of the
previously published Regulatory Impact Statement, Regulatory Flexibility
Analysis, Rura Area Flexibility Analysis and Job Impact Statement.
Assessment of Public Comment

The Division of Probation and Correctional Alternatives (DPCA) re-
ceived four written comments relative to the proposed regulatory revision
to Parts 354 and 357 governing preliminary procedure for Family Court
Act (FCA) Article 7 during the official public comment period and one
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shortly thereafter, which DPCA also reviewed and considered. These
comments were carefully weighed and resulted in DPCA clarifying certain
language and incorporating several of their suggestions to improve the
content and quality of these proposed regulatory changes, and to achieve
better probation practice in this area.

Public comments were received from three Probation Departments:
Oneida, Suffolk, and New Y ork City, as well as the Council of Probation
Administrators (COPA) and the Office of Children and Family Services
(OCFS). All five sought clarification of certain Rule definitions and/or
raised particular issues with respect to consistency with other state law
provisions.

Four of the five comments proposed specific technical changes with
respect to definitional language. DPCA concurred with many of these
recommendations and incorporated the suggestions where appropriate. For
example, the definitional term of “actuarial risk” removed language pro-
viding no intervention services with respect to lower risk cases, as DPCA
agreed that state law requires diversion services and in actuaity, at a
minimum, referrals are made on such cases. However, DPCA disagreed
with OCFS' questioning use of the word “re-offending”. Family Court Act
Section 712(a) defines PINSto include youth lessthan 18 years of age who
are truant, incorrigible, ungovernable, or habitually disobedient and be-
yond the lawful control of a parent/other person legally responsible/lawful
authority or who violates the provisions of Penal Law Section 221.05
(unlawful possession of marihuana). PINS are viewed as status offenders
and re-offending is not exclusive to criminal behavior. As aresult of other
comments received, references in other Rule sections were similarly modi-
fied to be consistent, including the definitional term of “diligent efforts’.
While OCFS asserted that the latter term is not helpful, they offer no
aternative language and probation departments support our definition and
view it providing needed guidance in this area. Additionally the defini-
tional term of “control measure” was modified to reflect that the graduated
sanction of electronic monitoring would occur by court order. DPCA also
removed the reference to supervision as this rule pertains to preliminary
procedure. Further, the definitional term “runaway” has been clarified by
incorporating the definition of runaway suggestions of COPA with minor
edits. DPCA did not embrace the OCFS suggestion as their proposed
language reflects the Runaway and Homeless Y outh Act enacted in 1978
and is not viewed sufficient in scope in 2008 to cover what is needed with
respect to Family Court Act Article 7. The regulatory definition is more
complete and better defines actions giving rise to being considered a
runaway for diversion purposes. With respect to other definitions, DPCA
also refined the definition of “no substantial likelihood” consistent with
COPA'’s request, clarified the definition of “complainant”, added a new
definitional term “complaint” for clarity purposes, and slightly modified
the term “protective factor” to be clearer as to our intent. DPCA disagreed
with OCFS' suggestion that the term “case plan” address how protective
factors will be identified. As thisis a definition and the risk assessment
instrument itself addresses this and other rule provisions explain how they
will be identified and utilized, DPCA believes that it is unnecessary to do
so and no probation practitioner has expressed the need to clarify or
expand upon this point. Similarly, DPCA did not believe it necessary to
modify the term “control measure” to explain how they will be imple-
mented.

While two comments requested deletion of language in the definitional
term “risk assessment”, which requires a validated protocol be approved
by the State Director of Probation and Correctional Alternatives, DPCA
insists on its retention. DPCA believes that it is essential that a risk
assessment instrument be validated to promote good professional practice
and serve the interests of youth, and as the oversight agency of probation
services throughout New York State, it is appropriate that DPCA approve
usage of any instrument to ensure that the instrument is validated, reliable,
and ensures uniformity in terms of what is measured (i.e., risk of recidi-
vism). This guarantees that critical information is collected so that state-
wide collection of key data is secured and evaluated. While NY C Proba-
tion questioned DPCA’s “institutional expertise to assess or approve such
protocols’ DPCA has aways recognized the need to have research exper-
tise in this area and has worked extensively with the Division of Criminal
Justice Services (DCJS) who provides host agency services to us in the
area of research due to merger of agency services severa years ago.
Through this ongoing interagency collaboration, DPCA previously issued
a Request for Proposal reviewed by appropriate research staff of various
state agencies to develop and implement a validated risk and needs instru-
ment for New York State’s juvenile justice population, including New
York City. Feedback was incorporated from local jurisdictions, the instru-
ment piloted in several jurisdictions. Asto the final instrument and proto-

cols, preliminary and long-term validation studies were conducted on the
instrument, commonly referred to as YASI. Y ASI has been offered to local
probation departments to promote evidence-based practices and has been
well-received. Presently fifty-five jurisdictionsin New Y ork State are now
utilizing YASI, which attests to overwhelming local probation receptivity
of YASI meeting their needs. It should be noted that twenty-two other
states including large metropolitan jurisdictions (i.e., Chicago, San Fran-
cisco, Atlanta) utilize aY ASI-like instrument. Therefore probation experi-
ence in New York and other state’s success refute NY C's contention that
different jurisdictions throughout the state have varying needs that often
cannot all be met by asingle “one sizefitsall” instrument. With respect to
OCFS inquiry on this subject, it should be reiterated that DPCA is not
mandating Y ASI throughout the state, but rather the use of afully validated
risk and need instrument that measures the risk of recidivism.

As to jurisdiction, DPCA incorporated COPA’s suggestion with re-
spect to transfer of diversion services to make it discretionary rather than
mandatory where the youth resides in one county, but the PINS behavior
occurred in another county. However, we retained language that once
sought by the sending county transfer shall be accepted by the receiving
county to promote diversion efforts and avoid inherent problems caused by
making acceptance optional. DPCA revised rule language as to intake
actions for school-based complaints where parents refuse to consent. To
address some of COPA’s concerns, DPCA amended existing language to
clarify that probation may request the court to direct either parent/guardian
to sign arelease of information for school records, however we also added
language that the court on its own volition may direct such release. While
COPA suggested that language reflect probation’ s authority to recommend
that the school pursue an educational neglect report, in view that this
decision should be based on the totality of circumstances and is not aways
proper solely where consent has not been forthcoming, DPCA refined
language that this may be done “where appropriate”. Lastly, DPCA em-
braced COPA’s suggestion with respect to petitions to court to delete
extraneous language as to when an educational neglect report may be filed.

While New York City probation voiced that there should be consis-
tency as to “definitions, expectations, agreement for use of actuaria risk
screening tools” with respect to PINS matters regardless whether probation
or Socia Services is the lead agency, they appreciated that DPCA has
taken steps in this area to “clean up” our regulations and expressed that
DSS*“should do the same.” As DPCA rules govern probation departments,
our agency has no authority over DSS regulations.

Asto other comments made by OCFS, DPCA added |anguage to refer
to effective community-based services in the Objective rule section, clari-
fied what was meant by a“complaint” distinguishing it from a petition to
avoid confusion, and narrowed language as to incorrigibility/un-
governability behavior to refer to conduct “in school” with respect to a
youth who is a special education student and gathering information from
the Committee on Specia Education. However, DPCA disagreed with
OCFS' assertion that reference to community-based in the definition of
“intervention services’ is in need of revision because this language em-
braces both private and public agency services within acommunity and is
not viewed as pertaining solely to private not-for-profit providers of ser-
vices as asserted by OCFS. Further, while DPCA modified its Rule sum-
mary to delete language which was not applicable, other remaining issues
expressed by OCFS as to rule content did not appear appropriate and/or
necessary.

Lastly, Oneida County Probation Department expressed support of
Rule changes as being in order with their “current practices’ as well as
their “philosophy and efforts to reduce inappropriate formal PINS actions
in Family Court.” While they expressed their schools have been resistant
as to Manifestation hearings on Special Education students undergoing
diversion services, any change in educational plan triggers such a hearing
and the rights and protections of special education students is necessitated
by federal law and state law. Our rule languagein this areais discretionary
and reflects good probation practice. The probation director forwarded our
proposed rule changes to their Children’s Coordinated Service Initiative
Tier I local partnersto reinforce this issue with schools.

In conclusion, many changes were technical Rule amendments which
DPCA incorporated or otherwise refined into the final rule. Many helped
avoid confusion and clarify certain issues; others were made to reflect
statutory law as to delivery of services. None of these changes substan-
tively changed the regulatory content of these Rules. At an April 2008
State Probation Commission meeting, DPCA received support of the Com-
mission members after a presentation was made of the proposed rule and
DPCA communicated public comments received as of that date and antici-
pated changes.
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Public Service Commission

NOTICE OF ADOPTION

Transfer of Water Supply Assets by Hopewell Gardens Apart-
ments, LLC, et al.

1.D. No. PSC-38-07-00007-A
Filing date: June 12, 2008
Effective date: June 12, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: OnMay 21, 2008, the Public Service Commission adopted
an order for the transfer of water supply assets of Hopewell Gardens, Inc.,
to Hopewell 376 Water, LLC.

Statutory authority: Public Service Law, sections 4(1), 5(1)(f), 8, 89-
¢(1) and 89-h

Subject: Transfer of water supply assets.

Purpose: To approve the transfer of water plant assets of Hopewell Gar-
dens, Inc. to Hopewell 376 Water, LLC.

Substance of final rule: The Commission adopted an order approving the
joint petition of Hopewell Gardens Apartments, LLC; Hopewell Gardens,
Inc.; and Hopewell 376 Water, LLC for the transfer of water supply assets
from Hopewell Gardens, Inc. to Hopewell 376, LLC located in the Town
of East Fishkill, Dutchess County, subject to the terms and conditions set
forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be hilled 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(07-W-0923SA1)

NOTICE OF ADOPTION

Transfer of Property between Consolidated Edison Company of
New York, Inc. and Village Academies Network I nc.

1.D. No. PSC-49-07-00010-A
Filing date: June 12, 2008
Effective date: June 12, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On April 23, 2008, the Public Service Commission denied
the joint petition of Consolidated Edison Company of New York, Inc. &
Village Academies Network Inc. for the transfer of certain real property
located at 32-42 W. 125th St. and 35-39 W. 124th St., New York, NY.
Statutory authority: Public Service Law, section 70

Subject: Transfer of property.

Purpose: To deny thetransfer of certain real property located at 32-42 W.
125th St. and 35-39 W. 124th St., New York, NY.

Substance of final rule: The Commission denied the joint petition of
Consolidated Edison Company of New Y ork, Inc. and Village Academies
Network Inc. for the transfer of certain real property located at 32-42 West
125th Street and 35-39 West 124th Street, New Y ork, New York.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment
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An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(07-M-1316SA1)

NOTICE OF ADOPTION

Routine Water Company Tariff Schedules

1.D. No. PSC-04-08-00013-A
Filing date: June 12, 2008
Effective date: June 12, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: OnMay 21, 2008, the Public Service Commission adopted
an order authorizing the commission secretary to approve the conversion
of water company paper tariffs to electronic tariff schedules.

Statutory authority: Public Service Law, sections 4(1), 5(1)(f), 8, 89-
¢(1) and (10)

Subject: Delegation of authority to the secretary for approval of routine
water company tariff schedules.

Purpose: To approve the delegation of authority.

Substance of final rule: The Commission adopted an order delegating
the Secretary authorization to approve the conversion of water company
paper tariffs to electronic tariffs with certain rate changes, such as inclu-
sion of a late payment charge, returned check charge, a fixed level for
restoration of service charges, and certain waivers, subject to the termsand
conditions set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(07-W-09295A1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Petition for the Submetering of Electricity
I.D. No. PSC-27-08-00005-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to grant, deny or modify, in whole or part, the petition filed by Accurate
Energy Group, to submeter electricity at 140 E. 63rd St., also known as
Barbizon 63/Condominium, New York, NY.

Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1),
(2. (3), (4), (12) and (14)

Subject: Petition for the submetering of electricity.

Purpose: To consider the request of Accurate Energy Group, to submeter
electricity at 140 E. 63rd St., New York, NY.

Substance of proposed rule: The Public Service Commission is consid-
ering whether to grant, deny or modify, in whole or part, the petition filed
by Accurate Energy Group, to submeter electricity at 140 East 63rd Street
also known as Barbizon 63/Condominium, New Y ork, New Y ork, |ocated
in the territory of Consolidated Edison Company of New York, Inc.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.
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Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(08-E-0573SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Petition for the Submetering of Electricity
I.D. No. PSC-27-08-00006-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: The Public Service Commission is considering whether
to grant, deny or modify, in whole or part, the petition filed by 1240 First
Avenue LLC, to submeter electricity at 400 E. 67th St., New York, NY.

Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1),
(2, (3), (4), (12) and (14)

Subject: Petition for the submetering of electricity.

Purpose: To consider the request of 1240 First Avenue LLC, to submeter
electricity at 400 E. 67th St., New York, NY.

Substance of proposed rule: The Public Service Commission is consid-
ering whether to grant, deny or modify, in whole or part, the petition filed
by 1240 First Avenue LLC, to submeter electricity at 400 East 67th Street,
New York, New York, located in the territory of Consolidated Edison
Company of New York, Inc.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http.//www.dps.state.ny.us’f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(08-E-0617SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Expansion of Con Edison’s ESCO Referral Program to Include
New Customers

I.D. No. PSC-27-08-00007-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: The commission is considering whether, and to what
extent, it should direct Consolidated Edison Company of New York, Inc.,
(Con Edison or company) to expand its ESCO referral program to include
customers who contact the company for new service.

Statutory authority: Public Service Law, sections 5(1)(b), 65(1) and
66(1)

Subject: Expansion of Con Edison’s ESCO referral program to include
new customers.

Purpose: To determine whether and to what extent the commission
should direct Con Edison to expand its ESCO referral program.

Substance of proposed rule: The Commission is considering whether,
and to what extent, it should direct Consolidated Edison Company of New

Y ork, Inc. (Con Edison or Company) to expand its ESCO referral program
to include customers who contact the Company for new service. In making
its determination, the Commission will take into consideration the report
onthefeasibility of providing new customer referralsto ESCOs, submitted
by Con Edison on May 23, 2008 in accordance with the Commission’s
March 25, 2008 Order in Case 07-E-0523, any amendments to the report,
any comments made by the parties, the record in this proceeding, and such
other information as the Commission may deem appropriate. The Com-
mission may accept, reject, or modify, in whole or in part, any proposals
made by the Company initsreport or any proposals that may be developed
there from, and it may also consider related matters.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http.//www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(07-E-0523SA3)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Petition for the Submetering of Electricity
I.D. No. PSC-27-08-00008-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: The Public Service Commission is considering whether
to grant, deny or modify, in whole or part, the petition filed by United
Development Corporation, to submeter electricity at 370 Rte. 13, Cor-
tlandville, NY.

Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1),
(2. (3), (4), (12) and (14)

Subject: Petition for the submetering of electricity.

Purpose: To consider the request of United Development Corporation, to
submeter electricity at 370 Rte. 13, Cortlandville, NY.

Substance of proposed rule: The Public Service Commission is consid-
ering whether to grant, deny or modify, in whole or part, the petition filed
by United Development Corporation, to submeter electricity at 370 Route
13, Cortlandville, New Y ork, located in the territory of Niagara Mohawk
Power Corporation.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/fo6dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(08-E-0608SA 1)
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Department of State

EMERGENCY
RULE MAKING

Installation of Pool Alarmsin Residential and Commercial Swim-
ming Pools

1.D. No. DOS-02-08-00001-E
Filing No. 585

Filing date: June 13, 2008
Effective date: June 13, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Part 1228 to Title 19 NYCRR.
Statutory authority: Executive Law, sections 377 and 378
Finding of necessity for emergency rule: Preservation of public safety.

Specific reasons underlying the finding of necessity: This rule is
adopted as an emergency measure to preserve public safety, to reduce the
number of accidental drownings in swimming pools, and because time is
of the essence. This rule implements the provisions of paragraphs (b) and
(c) of subdivision (14) of section 378 of the Executive Law, which requires
that the New Y ork State Uniform Fire Prevention and Building Code (the
Uniform Code) provide that any residential or commercia swimming pool
constructed or substantially modified after December 14, 2006 (except hot
tubs and spas equipped with safety covers and other pools equipped with
automatic power safety covers) shall be equipped with an acceptable pool
aarm capable of detecting a child entering the water and of giving an
audible alarm. The Introducer’s Memorandum in Support of the bill that
added paragraph (b) of subdivision (14) of section 378 of the Executive
Law (Chapter 450 of the Laws of 2006) states, in pertinent part, that
“drowning is the second leading cause of unintentional injury-related
deaths in children between the ages of one and fourteen nation wide, and
the third leading cause of injury-related deaths of childrenin New York. . .
. (Technological advances have produced severa different types of pool
aarms designed to sound a warning if a child fals into the water. When
used in conjunction with access barriers, these alarms provide greater
protection against accidental pool drownings.” The exception for hot tubs
and spas equipped with safety covers and other pools equipped with
automatic power safety covers are added by this rule pursuant to new
paragraph (c) of Executive Law section 378, which was added by Chapter
75 of the Laws of 2007.

At its meeting held on June 11, 2008, the State Fire Prevention and
Building Code Council determined that adopting this rule on an emergency
basisis necessary to preserve the public safety and to reduce the number of
accidental drownings in swimming pools, and establishing the date of
filing of this rule as the effective date of this rule is necessary to protect
health, safety and security, and to reduce the number of accidental drown-
ings in swimming pools.

Subject: Installation of pool alarmsin residential and commercial swim-
ming pools.

Purpose: To implement Executive Law, section 378(14)(b)-(c).

Text of emergency rule: Title 19 NYCRR is amended by adding a new
Part 1228 to read as follows:

Part 1228. Additional Uniform Code Provisions.

Section 1228.1. Additional Uniform Code Provisions.

Theprovisions set forth in this Part 1228 are part of the New York Sate
Fire Prevention and Building Code (the “ Uniform Code” ). The provisions
set forth in this Part 1228 are in addition to, and not in limitation of, the
provisions set forth in Parts 1219, 1220, 1221, 1222, 1223, 1224, 1225,
1226, and 1227 of this Title and in the publications referred to in Parts
1220, 1221, 1222, 1223, 1224, 1225, 1226, and 1227 of this Title.

Section 1228.2. Snvimming pool alarms.

(a) Purpose. This section is intended to implement the provisions of
Executive Law section 378(14)(b), as added by Chapter 450 of the Laws of
2006, and Executive Law section 378(14)(c), as added by Chapter 75 of
the Laws of 2007.

(b) Definitions. For the purposes of this section, the following words
and terms shall have the following meanings:
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(1) The word “ approved” means approved by the code enforcement
official responsible for enforcement and administration of the Uniform
Code as complying with and satisfying the purposes of this section.

(2) The term “ commercial swimming pool” means any swimming
pool (as defined in paragraph (4) of this subdivision) that is not a residen-
tial swimming pool (as defined in paragraph (3) of this subdivision).

(3) The term “ residential swimming pool” means a swimming pool
(as defined in paragraph (4) of this subdivision) which is situated on the
premises of a detached one- or two-family dwelling not more than three
stories in height with separate means of egress; a multiple single-family
dwelling (townhouse) not more than three stories in height with separate
means of egress; a one-family dwelling converted to a bed and breakfast; a
community residence for 14 or fewer mentally disabled persons, operated
by or subject to licensure by the Office of Mental Health or the Office of
Mental Retardation and Developmental Disabilities; a one-or two-family
dwelling operated for the purpose of providing care to more than two but
not more than eight hospice patients, created pursuant to Article 40 of the
Public Health Law, and defined as a hospice residence in section 4002 of
said Law; a manufactured home; a mobile home; or a factory manufac-
tured dwelling unit.

(4) Theterm* swimming pool” means any structure, basin, chamber
or tank which is intended for swimming, diving, recreational bathing or
wading and which contains, is designed to contain, or is capable of
containing water more 24 inches (610 mm) deep at any point. Thisincludes
in-ground, above-ground and on-ground pools; indoor pools; hot tubs;
spas, and fixed-in-place wading pools.

(5) The term “ substantial damage” means damage of any origin
sustained by a swimming pool whereby the cost of restoring the swimming
pool to its before damaged condition would equal or exceed 50 percent of
the market value of the swimming pool before the damage occurred.

(6) The term “ substantial modification” means any repair recon-
struction, rehabilitation, addition, or improvement of a swimming pool, the
cost of which eguals or exceeds 50 percent of the market value of the
swimming pool beforetherepair, rehabilitation, addition, or improvement
is started. If a swimming pool has sustained substantial damage, any
repairs are considered to be a substantial modification regardless of the
actual repair work performed.

(c) Pool alarms. Except as otherwise provided in subdivision (€) of this
section, each residential swimming pool installed, constructed or substan-
tially modified after December 14, 2006 and each commercial swimming
pool installed, constructed or substantially modified after December 14,
2006 shall be equipped with an approved pool alarm which:

(1) is capable of detecting a child entering the water and giving an
audible alarm when it detects a child entering the water;

(2) is audible poolside and at another location on the premises
where the swimming pool is located;

(3) isinstalled, used and maintained in accordance with the manu-
facturer’sinstructions;

(4) isclassified by Underwriters Laboratory, Inc. (or other approved
independent testing laboratory) to:

(i) reference standard ASTM F2208, entitled “ Standard Specifi-
cation for Pool Alarms,” as adopted in 2002 and editorially corrected in
June 2005, published by ASTM International, 100 Barr Harbor Drive,
West Conshohocken, PA 19428, or

(i) reference standard ASTM F2208, entitled “ Sandard Specifi-
cation for Pool Alarms,” as adopted in 2007, published by ASTM Inter na-
tional, 100 Barr Harbor Drive, West Conshohocken, PA 19428; and

(5) is not an alarm device which is located on person(s) or which is
dependent on device(s) located on person(s) for its proper operation.

(d) Multiple pool alarms. A pool alarm installed pursuant to subdivi-
sion (c) of this section must be capable of detecting entry into the water at
any point on the surface of the swimming pool. If necessary to provide
detection capability at every point on the surface of the swimming pool,
more than one pool alarm shall be installed.

(e) Exemptions.

(1) A hot tub or spa equipped with a safety cover classified by
Underwriters Laboratory, Inc. (or other approved independent testing
laboratory) to reference standard ASTM F1346 (2003), entitled “ Sandard
Performance Specification for Safety Covers and Labeling Requirements
for All Covers for Svimming Pools, Spas and Hot Tubs,” published by
ASTM International, 100 Barr Harbor Drive, West Conshohocken, PA
19428, shall be exempt fromthe requirements of subdivisions (c) and (d) of
this section.

(2) Any swimming pool (other than a hot tub or spa) equipped with
an automatic power safety cover classified by Underwriters Laboratory,
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Inc. (or other approved independent testing laboratory) to reference stan-
dard ASTM F1346 (2003), entitled “ Sandard Performance Specification
for Safety Coversand Labeling Requirementsfor All Coversfor Svimming
Pools, Spas and Hot Tubs,” published by ASTM International, 100 Barr
Harbor Drive, West Conshohocken, PA 19428, shall be exempt from the
requirements of subdivisions (c) and (d) of this section.

Section 1228.3. Carbon monoxide alarms.

Former section 1228.3 was repealed by its own terms on January 1,
2008. The provisions relating to carbon monoxide alarms contained in
Parts 1220 to 1227, and in the publications incorporated by reference in
Parts 1220 to 1227, are effective on and after January 1, 2008.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously published a notice of emergency/pro-
posed rule making, 1.D. No. DOS-02-08-00001-EP, Issue of January 9,
2008. The emergency rule will expire August 5, 2008.

Text of emergency ruleand any required statements and analyses may
be obtained from: Joseph Ball, Department of State, One Commerce
Plaza, 99 Washington Ave.,, Albany, NY 12231, (518) 474-6740, e-mail:
joseph.ball @dos.state.ny.us

Regulatory Impact Statement

1. STATUTORY AUTHORITY.

Subdivision 1 of Executive Law section 377 authorizes the State Fire
Prevention and Building Code Council to periodically amend the provi-
sions of the New York State Uniform Fire Prevention and Building Code
(“Uniform Code").

Subdivision 1 of Executive Law section 378 directs that the Uniform
Code shall address standards for safety and sanitary conditions.

Paragraph (b) of subdivision (14) of Executive Law section 378 directs
that the Uniform Code shall provide that residential and commercial swim-
ming pools constructed or substantially modified after December 14, 2006
shall be equipped with an acceptable pool alarm capable of detecting a
child entering the water and of giving an audible alarm. This rule making
adds provisions that require the installation of pool alarms.

Paragraph (c) of subdivision (14) of Executive Law section 378 pro-
vides that hot tubs and spas equipped with safety covers and other pools
equipped with automatic power safety covers shall not be required to be
equipped with pool alarms. This rule provides for this exception.

2. LEGISLATIVE OBJECTIVES.

The memorandum accompanying the bill which added paragraph (b) to
subdivision (14) of Executive Law section 378 included the following
justification:

“According to the National Center for Injury and Control (NCIPC),
drowning isthe second leading cause of unintentional injury-related deaths
in children between the ages of one and fourteen nation wide, and the third
leading cause of injury-related deaths of children in New York. NCIPC
data also shows [sic] that twenty-six infants and children under fourteen
drowned in New York State, in 2002 alone. Local laws often require
barriers for residential pools, but technological advances have produced
severa different types of pool alarms designed to sound a warning if a
child falls into the water. When used in conjunction with access barriers,
these alarms provide greater protection against accidental pool drown-
ings.”

The Legidative objective sought to be achieved by pool alarm provi-
sions added by this rule is a reduction in the number of accidental drown-
ings in swimming poolsin this State.

3. NEEDS AND BENEFITS.

This rule making amends the Uniform Code by adding new provisions
that require residential and commercial swimming pools installed, con-
structed or substantially modified after December 14, 2006 be equipped
with approved pool alarms. By requiring the use of a device that provides
rapid and automatic detection of an unintentional, unsupervised or acci-
dental entry of a child into a pool, this rule should provide the benefit
intended by the Legislature: a reduction in the number of accidental
drownings. This rule provides that the required pool alarms must be capa-
ble of detecting a child entering the water; must be capable of giving an
audible alarm; must be audible poolside and at another location on the
premises where the swimming pool is located; must be installed, used and
maintained in accordance with the manufacturer’s instructions; and must
be classified by Underwriter’'s Laboratory, Inc. (or other approved inde-
pendent testing laboratory) to reference standard ASTM F2208, entitled
“Standard Specification for Pool Alarms.”

A hot tub or spathat is equipped with a safety cover that complies with
ASTM F1346 (2003), entitled “Standard Performance Specification for
Safety Covers and Labeling Requirements for All Covers for Swimming

Pools, Spas and Hot Tubs,” published by ASTM International, will not be
required to be equipped with a pool alarm. A swimming pool (other than a
hot tub or spa) equipped with an automatic power safety cover that com-
plies with ASTM F1346 will not be required to be equipped with a pool
alarm. Section 1.1 of ASTM F1346 (2003) provides that “This specifica-
tion establishes requirements for safety covers for swimming pools, spas,
hot tubs, and wading pools (hereinafter referred to as pools, unless other-
wise specified). When correctly installed and used in accordance with the
manufacturer’ sinstructions, this specification isintended to reduce the risk
of drowning by inhibiting the access of children under five years of age to
the water.” Therefore, these exceptions to the pool alarm requirement,
which reflect the provisions of new paragraph (c) of Executive Law section
378(14), allow, in the stated applications, the use of a cover designed to
inhibit access to the water in lieu of an alarm designed to detect actual
entry into the water.

4. COSTS.

The initial capital costs of complying with the pool alarm provisions
added by this rule will include the cost of purchasing and installing the
pool aarm. The cost of atypical surface wave sensor or subsurface distur-
bance sensor pool alarm suitable for most swimming pools (i.e., for regu-
larly shaped pools up to 16’ x 32') is estimated to be $150 to $200. Larger
poolsor irregularly shaped pools may require more than one such alarm. In
the case of alarge, complex shaped pool, amore sophisticated system may
be required. A member of a hospitality and tourism association has re-
ported that it cost $4,000 to install a pool alarmin a20’ x 40" rectangular
pool. It is estimated that a self-setting pool alarm system using invisible
sonar technology and capable of protecting alarge, complex shaped swim-
ming pool would cost between $5,000 and $8,000. A pool alarm system for
an Olympic-size pool may cost between $35,000 and $40,000. The annual
costs of complying with the rule will include the costs of operating and
maintaining the alarm, which are anticipated to be modest.

In the case of ahot tub or spa, theinitial capital costs of complying with
the rule will include the cost of purchasing and installing the safety cover.
The Department of State estimates that the cost of a safety cover for a
typical hot tub or spais approximately $450. The annual costs of comply-
ing with the rule will include the costs of operating and maintaining the
safety cover, which are anticipated to be modest.

While this rule provides that a pool (other than a hot tub or spa)
equipped with an automatic power safety cover need not be equipped with
a pool alarm, this rule does not require the installation of an automatic
power safety cover: the owner of a pool (other than a hot tub or spa) may
comply with this rule by installing either a pool alarm or an automatic
power safety cover.

There are no costs to the Department of State for the implementation of
thisrule. The Department is not required to develop any additional regula-
tions or develop any programs to implement thisrule.

There are no costs to the State of New Y ork or to local governmentsfor
the implementation of thisrule, except as follows:

First, if the State or any local government constructs, installs or sub-
stantially modifies a swimming pool, the State of such local government,
as the case may be, will be required to install a pool alarm.

Second, since this rule adds provisions to the Uniform Code, the
authorities responsible for administering and enforcing the Uniform Code
will have additional items to verify in the process of reviewing building
permit applications, conducting construction inspections, and (where ap-
plicable) conducting periodic fire safety and property maintenance inspec-
tions. However, the need to verify the installation of required pool alarms
will not have a significant impact on the permitting process or inspection
process.

5. PAPERWORK.

This rule will not impose any new reporting reguirements. No new
forms or other paperwork will be required as aresult of thisrule.

6. LOCAL GOVERNMENT MANDATES.

This rule will not impose any new program, service, duty or responsi-
bility upon any county, city, town, village, school district, fire district or
other special district, except asfollows:

First, any county, city, town, village, school district, fire district or
other special district that owns or operates a swimming pool that is in-
stalled, constructed or substantially modified after December 14, 2006 will
be required to comply with the pool alarm provisions added by this rule.

Second, cities, towns and villages (and sometimes counties) are
charged by Executive Law section 381 with the responsibility of adminis-
tering and enforcing the Uniform Code; since this rule adds provisions to
the Uniform Code, the aforementioned local governmentswill be responsi-
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ble for administering and enforcing the requirements of the rule along with
all other provisions of the Uniform Code.

The rule does not otherwise impose any new program, service, duty or
responsibility upon any county, city, town, village, school district, fire
district or other special district.

7. DUPLICATION.

The rule does not duplicate any existing Federa or State requirement.

8. ALTERNATIVES.

New paragraph (b) of subdivision (14) of section 378 of the Executive
Law requires that the Uniform Code provide that any residential or com-
mercial swimming pool constructed or substantially modified after De-
cember 14, 2006 (the effective date of said paragraph) shall be equipped
with an acceptable pool aarm capable of detecting a child entering the
water and of giving an audible alarm.

While the use of personal immersion alarms may provide supplemental
protection in certain situations, such devices would not protect a child who
was not wearing the device when he or she entered the water. Therefore,
this rule provides that an adarm device which is located on person(s) or
which is dependent on device(s) located on person(s) for its proper opera-
tion will not satisfy the requirements of the new provisions.

No other significant aternatives to the pool aarm provisions to be
added by thisrule were considered, since it appearsthat no such aternative
would satisfy the specific directive of the Legislature as set forth in
Executive Law section 378(14)(b)-(c).

9. FEDERAL STANDARDS.

There are no standards of the Federal Government which address the
subject matter of therule.

10. COMPLIANCE SCHEDULE.

Regulated persons will be able to achieve compliance with the pool
aarm provisions added by this rule in the normal course of operations,
either as part of the installation or construction of anew swimming pool or
the substantial modification of an existing swimming pool.

Regulatory Flexibility Analysis

1. EFFECT OF RULE:

The new section 1228.2 which isadded to Title 19 NYCRR by thisrule
will apply to any small business and any local government that owns or
operates a swimming pool that is installed, constructed or substantially
modified after December 14, 2006. The Department of State has not been
able to estimate the number of small businesses and local governments that
own or operate swimming pools, but it is believed that a majority of the
non-residential swimming pools in this State are owned or operated by
small businesses or local governments. Small businesses that install con-
struct or modify swimming pools and small businesses that sell swimming
pool alarms will also be affected by thisrule.

Since this rule adds provisions to the Uniform Fire Prevention and
Building Code (the “Uniform Code’), each local government that is re-
sponsible for administering and enforcing the Uniform Code will be af-
fected by this rule. The Department of State estimate that approximately
1,604 local governments (mostly cities, towns and villages, as well as
several counties) are responsible for administering and enforcing the Uni-
form Code.

2. COMPLIANCE REQUIREMENTS:

No reporting or record keeping requirements are imposed upon regu-
lated parties by therule. Small businesses and local governments subject to
therulewill berequired to install, use and maintain swimming pool alarms
and carbon monoxide alarms in accordance with the rul€’s provisions. In
cases where the installation, construction or substantial modification of a
swimming pool involves the issuance of a building permit, the local gov-
ernment responsible for administering and enforcing the Uniform Code
will be required to consider the pool aarm requirements of this rule when
reviewing plans and inspecting work.

3. PROFESSIONAL SERVICES:

No professional services will be required to comply with the rule.

4. COMPLIANCE COSTS:

Theinitial capital costs of complying with the rule will include the cost
of purchasing and installing the pool alarm. The cost of atypical surface
wave sensor or subsurface disturbance sensor pool alarm suitable for most
swimming pools (i.e., for regularly shaped pools up to 16’ x 32') is
estimated to be $150 to $200.

Larger pools or irregularly shaped pools may require more than one
such alarm. In the case of large, complex shaped pools, a more sophisti-
cated system may be required. A member of a hospitality and tourism
association has reported that it cost $4,000 to install apool aarmina20’ x
40’ rectangular pool. It is estimated that a self-setting pool alarm system
using invisible sonar technology and capable of protecting a large, com-
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plex shaped swimming pool would cost between $5,000 and $8,000. A
pool alarm system for an Olympic-size pool may cost between $35,000
and $40,000. The annual costs of complying with the rule will include the
costs of operating and maintaining the alarm, which are anticipated to be
modest.

Inthe case of ahot tub or spa, theinitial capital costs of complying with
the rule will include the cost of purchasing and installing the safety cover.
The Department of State estimates the cost of a safety cover for atypical
hot tub or spais approximately $450. The annual costs of complying with
the rule will include the costs of maintaining the safety cover, which are
anticipated to be modest.

Any variationsin theinitial capital cost of complying withtheruleorin
the annual cost of complying with the rule are likely to be attributable to
variations in the size and configuration of the swimming pools to be
protected, and not to the type or size of the small businesses and local
governments that own the pools. To the extent that larger businesses and
larger local governments may tend to own larger swimming pools, or more
than one swimming pool, the total costs of compliance would be higher for
larger entities and larger local governments.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY:

It is economically and technologically feasible for regulated parties to
comply with the rule. Except in the case of very large or complex shaped
swimming pools, which may require a more sophisticated alarm system,
this rule imposes no substantial capital expenditures. No new technology
need be developed for compliance with thisrule.

6. MINIMIZING ADVERSE IMPACT:

The rule minimizes any potentia adverse economic impact on regu-
lated parties (including small businesses or loca governments) by al-
lowing several types of pool alarms on the market to be used. In the case of
hot tubs and spas that fall within the Uniform Code’s definition of “swim-
ming pool,” the rule minimizes any potential adverse impact by providing
that a hot tub or spa that is equipped with a safety cover need not be
equipped with apool alarm. Further, the rule provides that other swimming
pools equipped with automatic power safety covers need not be equipped
with apool aarm.

The applicable statute (Executive Law section 378(14)(b)-(c)) requires
that this rule apply to al swimming pools constructed or substantially
modified after December 14, 2006 (except for hot tubs and spas equipped
with safety covers and other pools equipped with automatic power safety
covers). The statute does not authorize the establishment of differing
compliance reguirements or timetables with respect to swimming pools
owned or operated by small businesses or local governments. Hot tubs and
spas equipped with safety covers and other pools equipped with automatic
power safety covers are exempt from this rule, as required by Executive
Law section 378(14)(c); providing other exemptions from coverage by the
rule was not considered because such exemptions are not authorized by
Executive Law section 378(14)(b)-(c) and would endanger public safety.

7. SMALL BUSINESSAND LOCAL GOVERNMENT PARTICIPA-
TION:

The Department of State notified interested parties throughout the State
of the adoption of the previous emergency rules that were similar to this
rule by means of notices posted on the Department’ s website and notices
published in Building New York, a monthly electronic news bulletin cover-
ing topicsrelated to the Uniform Code and the construction industry which
isprepared by the Department of State and which iscurrently distributed to
approximately 5,500 subscribers, including local governments, design pro-
fessionals and others involved in al aspects of the construction industry.
The Department of State will publish a notice of the emergency adoption
of this rule in a future edition of Building New York. In addition, the
Department of State will post a notice of the emergency adoption of this
rule, and the full text of thisrule, on the Department’ s website.

Rural Area Flexibility Analysis

1. TYPESAND ESTIMATED NUMBERS OF RURAL AREAS.

This rule implements the provisions of paragraphs (b) and (c) of subdi-
vision (14) of section 378 of the Executive Law, as added by Chapter 450
of the Laws of 2006 and Chapter 75 of the Laws of 2007, respectively, by
adding provisions to the Uniform Fire Prevention and Building Code
(“Uniform Code”) requiring that a pool aarm be installed in any residen-
tial or commercial swimming pool (other than a hot tub or spa equipped
with a safety cover or other pool equipped with an automatic power safety
cover) that isinstalled, constructed or substantially modified after Decem-
ber 14, 2006. Since the Uniform Code applies in all areas of the State
(other than New York City), this rule will apply in al rura areas of the
State.
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2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS.

The rule will not impose any reporting or recordkeeping requirements.
The rule will impose the following compliance requirements:

All residential and al commercial swimming pools that are installed,
constructed or substantially modified after December 14, 2006 will be
required to be equipped with an acceptable pool alarm that is capable of
detecting a child entering the water and of giving an audible alarm, and
such aarms will be required to be installed, used and maintained in
accordance with the manufacturer’s instructions. (Hot tubs and spas
equipped with safety covers and other pools equipped with automatic
power safety coverswill not be required to be equipped with pool alarms.)
No professional services are likely to be needed in arural areain order to
comply with such requirements.

3. COMPLIANCE COSTS.

Theinitial capital costs of complying with the rule will include the cost
of purchasing and installing the pool alarm. The cost of atypical surface
wave sensor or subsurface disturbance sensor pool alarm suitable for most
swimming pools (i.e., for regularly shaped pools up to 16’ x 32') is
estimated to be $150 to $200.

Larger pools or irregularly shaped pools may require more than one
such alarm. In the case of alarge, complex shaped pool, a more sophisti-
cated system may be required. A member of a hospitality and tourism
association has reported that it cost $4,000 to install apool alarmina20’ x
40’ rectangular pool. It is estimated that a self-setting pool alarm system
using invisible sonar technology and capable of protecting a large, com-
plex shaped swimming pool would cost between $5,000 and $8,000. A
pool aarm system for an Olympic-size pool may cost between $35,000
and $40,000. The annua costs of complying with the rule will include the
costs of operating and maintaining the alarm, which are anticipated to be
modest.

A swimming pool (other than a hot tub or spa) equipped with an
automatic power safety cover will not be required to be equipped with a
pool alarm. However, this rule does not require the installation of an
automatic power safety cover.

Inthe case of ahot tub or spa, theinitial capital costs of complying with
the rule will include the cost of purchasing and installing a safety cover.
The Department of State estimates that the cost of a safety cover for a
typical hot tub or spais approximately $450. The annual costs of comply-
ing with the rule will include the costs of maintaining the safety cover,
which are anticipated to be modest.

Any variation in initial capital costs of complying and/or annual costs
of complying with thisrulefor different types of public and private entities
in rural areas will be attributable to the size and configuration of the
swimming pools owned or operated by such entities, and not to nature or
type of such entities or to the location of such entitiesin rural areas.

4. MINIMIZING ADVERSE IMPACT.

Executive Law section 378(14)(b) makes no distinction between swim-
ming pools located in rural areas and swimming pools located in non-rural
areas. However, the economic impact of thisrule in rural areas will be no
greater than the economic impact of this rule in non-rural areas, and the
ability of individuals or public or private entities located in rura areas to
comply with the requirements of this rule should be no less than the ability
of individuas or public or private entities located in non-rural areas.
Executive Law section 378(14)(b)-(c) requires that this rule apply to all
swimming pools (other than hot tubs and spas equipped with safety covers
and other pools equipped with automatic power safety covers) constructed
or substantially modified after the effective date of section 378(14)(b),
which is December 14, 2006. The statute does not authorize the establish-
ment of differing compliance requirements or timetables in rura areas.
Providing exemptions from coverage by the rule was not considered be-
cause such exemptions are not authorized by Executive Law section
378(14)(b)-(c) and would endanger public safety.

5. RURAL AREA PARTICIPATION.

The Department of State notified interested parties throughout the State
of the adoption of the previous emergency rules that were similar to this
rule by means of notices posted on the Department’ s website and notices
published in Building New York, a monthly electronic news bulletin cover-
ing topicsrelated to the Uniform Code and the construction industry which
is prepared by the Department of State and which iscurrently distributed to
approximately 5,500 subscribers, including local governments, design pro-
fessionals and others involved in al aspects of the construction industry.
The Department of State will publish a notice of the emergency adoption
of this rule in a future edition of Building New York. In addition, the

Department of State will post a notice of the emergency adoption of this
rule, and the full text of thisrule, on the Department’ s website.

Job | mpact Statement

The Department of State has concluded after reviewing the nature and
purpose of the rule that it will not have a “substantial adverse impact on
jobs and employment opportunities’ (asthat termis defined in section 201-
aof the State Administrative Procedures Act) in New Y ork.

The rule adds a new Part 1228 to Title 19 NYCRR. Part 1228 adds
provisions to the Uniform Fire Prevention and Building Code (“Uniform
Code") which require that residential and commercial swimming pools
installed, constructed or substantially modified after December 14, 2006
be equipped with a pool alarm that is capable of detecting a child entering
the water and giving an audible alarm. The pool alarms must be installed,
used and maintained in conformance with the manufacturer’ s instructions.
These provisions are added to satisfy the requirements of paragraphs (b)
and (c) of subdivision (14) of section 378 of the Executive Law.

Pool alarms that satisfy the requirements of this rule are currently
available. The cost of atypical surface wave sensor or subsurface distur-
bance sensor pool alarm suitable for most swimming pools (i.e., for regu-
larly shaped poolsup to 16' x 32') is estimated to be $150 to $200. Larger
pools or irregularly shaped pools may require more than one such alarm.
The cost of providing the appropriate surface wave sensor or subsurface
disturbance sensor pool alarm(s) is considered to be modest, particularly
when considered in relation to the cost of the typical swimming pooal. Itis
anticipated that requiring pool alarms will have no significant adverse
impact on jobs or employment opportunities in businesses that manufac-
ture, install or construct the types of swimming poolsthat can be protected
by such surface wave sensor or subsurface disturbance sensor pool
aarm(s). It is also anticipated that requiring pool aarms may have a
positive impact on employment opportunitiesin businessesthat sell, install
and service pool alarms.

Inthe case of alarge, complex shaped swimming pool, amore sophisti-
cated system may be required. A member of a hospitality and tourism
association has reported that it cost $4,000 to install apool darmina20’ x
40’ rectangular pool. At least one manufacturer produces a pool alarm
system, using sonar technology, which is claimed to be suitable for pools
of virtually any size or shape. The cost of such a system is estimated to be
between $5,000 and $8,000. A sonar-based pool aarm system for an
Olympic-size pool may cost between $35,000 and $40,000. In these cases,
the cost of providing the appropriate pool alarm system may add between
5% and 10% to the cost of the pool to be protected. This may have some
negative impact on the segment of the swimming pool industry that con-
structs large, complex shaped swimming pools that require the more ex-
pensive sonar pool alarm systems. However, based on information pro-
vided on the International Aquatic Foundation website (http://
www.iafh2o.org/IAF_Statistics.asp), of the estimated 8,349,000 swim-
ming pools in the United States, only 270,000, or less than 3.25%, are
“commercial” swimming pools. Based on this information, it is estimated
that less than 3.25% of swimming pools that will be installed, constructed
or substantially modified after December 14, 2006 will be “commercial”
swimming pools. It isalso anticipated that many such “commercia” swim-
ming pools will be of a size and shape that can be protected by the less
expensive surface wave sensor or subsurface disturbance sensor pool
alarms mentioned above and, accordingly, it is estimated that the percent-
age of new swimming pools that will require the more expensive sonar
pool alarm systems will be much less than 3.25%. Therefore, it is antici-
pated that this rule will not have a substantial adverse impact on jobs and
employment opportunities.

Hot tubs and spas equipped with safety covers and other pools
equipped with automatic power safety covers are exempted from the pool
alarm requirement by thisrule.

Assessment of Public Comment

The period for submission of comments regarding this proposed rule
making expired on March 18, 2008. The Department of State received
three written submissions, which contained a total of seven comments. A
public hearing was held on February 26, 2008. The representative of one
party that made a written submission appeared at the public hearing, and
summarized that written submission. No other comments were received at
the public hearing.

Comment 1: “Confusion arises regarding situations for many of the
pools around the state when an owner of a poll attempts to comply with the
regulation as currently written. For example, in many hotels the pool isin
its own room with a locked door. The door may be unlocked only by the
key cards issued to guests of the hotel. These pools are often closed to
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guests for certain hours. Therefore, is a pool aarm required when other
circumstances are such that the pool accessisrestricted in this way?’

Response to Comment 1: No change was made in response to this
comment. Executive Law section 378(14)(b) provides that the Uniform
Code must include provisions requiring pool alarmsin all residential and
commercial swimming pools installed or substantially modified after De-
cember 14, 2006. The statute does not provide for exceptions for pools
with restricted access. Indeed, the Legislative history indicates that the
pool alarms are intended to provide alevel of protection in addition to that
provided by pool barriers. See, for example, the memorandum accompany-
ing the bill which added paragraph (b) to subdivision (14) of Executive
Law section 378, which included the following justification: “According
to the National Center for Injury and Control (NCIPC), drowning is the
second leading cause of unintentional injury-related deaths in children
between the ages of one and fourteen nation wide, and the third leading
cause of injury-related deaths of children in New York. NCIPC data also
shows [sic] that twenty-six infants and children under fourteen drowned in
New York State, in 2002 alone. Loca laws often require barriers for
residential pools, but technological advances have produced severa differ-
ent types of pool alarms designed to sound awarning if achild fallsinto the
water. When used in conjunction with access barriers, these alarms provide
greater protection against accidental pool drownings.”

Comment 2: “The pool alarms go off when someone enters a pool.
Normal use of a pool involves people entering the pool. Therefore, when
people are using the poal, is the alarm meant to be turned off?’

Response to Comment 2: No change was made in response to this
comment. Therule providesthat poolsaarmsareto be “installed, used and
maintained in accordance with the manufacturer’ sinstructions.” Manufac-
turer’ sinstructions will typically indicate that the alarm is to be turned off,
or switched to a “standby” mode, or otherwise set not to sound an alarm,
when the pool isactually in use.

Comment 3: “The regulations cite outside standards for the alarms.
However, the average pool owner, even the sophisticated pool owner, is
not necessarily fully attentive to the nuances of the standards of the
organization that the State has relied upon. Code enforcement officers are
versed in construction guidelines and fire codes, yet pools are a new
jurisdiction for them. Pool installers are in aposition to have expertise, yet
may also benefit from lack of expertisein their customers. We are left with
uncertainty as to the appropriate expert to rely upon in these matters.”

Response to Comment 3: No change was made in response to this
comment. The rule requires use of a pool aarm which is classified by
Underwriters Laboratory, Inc. (or other approved independent testing labo-
ratory) to reference standard ASTM F2208, entitled “ Standard Specifica-
tion for Pool Alarms” (either the 2002 edition or the 2007 edition). A pool
owner, pool installer, or code enforcement officer is not required to know
the details of the ASTM F2208 reference standard, or to test the pool alarm
for compliance with ASTM F2208. A pool owner, pool installer or code
enforcement officer may rely upon the certification of Underwriters Labo-
ratory, Inc., or of any other approved independent testing laboratory, that
the alarm complies with ASTM F2208.

Comment 4: “(P)ool owners are accustomed to working with the De-
partment of Health on the regulation of their poals. It is the Department of
Hedlth that has promulgated numerous regulations affecting swimming
pools such as safety requirements and chemical regimens. Therefore, the
Department of Health has developed an expertise in this area over the
years. As such, it is confusing to . . . have a new agency regulating one
aspect of pool safety.”

Response to Comment 4: No change was made in response to this
comment. Executive Law section 387(14) provides that the Uniform Code
must include a number of provisions relating to swimming pools, includ-
ing, but not limited to, the provisions requiring the use of pool alarms. The
Uniform Code is promulgated by the State Fire Prevention and Building
Code Council, and not by the Department of Health. The Department of
State has taken steps to inform the public about the pool-related provisions
inthe Uniform Code. See, for example, the publication entitled “ New Y ork
State Department of State Swimming Pool Rules and Regulations found in
the Uniform Fire Prevention and Building Code” which is posted on the
Department of State’'s website at http://www.dos.state.ny.us/code/
pools.htm.

Comment 5: Comment was received indicating that the expected costs
of installing apool alarm, as published in the Regulatory Impact Statement
and other documents filed with the emergency rule makings, “have proven
inaccurate for our membership.” The comment referred to the materialsin
the New York State Register which quote the cost of pool alarmsto be an
estimated $150 to $200 for “regularly shaped pools up to 16 feet by 32
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feet.” The comment indicates that “(o)ne of our members in particular
owns a pool that is 20 feet by 40 feet, rectangular. This pool is just 25%
larger than the pool cited as having a pool alarm cost of $150 to $200.
However, the pool aarm for this pool cost 2000% more than the Depart-
ment’ s estimation; the pool alarm cost $4000. Thisis an increase of $100
for every single square foot a pool islarger than the Department’s ‘regular
size pool’, and this is when the pool is a regular rectangle. This vast
increase is not one that would be predicted from review of the published
materials provided with the emergency regulation in the Register. . .
Therefore, it is of our opinion that the Department may want to consider
additional research for either average pool sizes throughout the state, or of
actual pool alarm costs throughout the state.”

Response to Comment 5: No change to the rule was made in response
to this comment. The Regulatory Impact Statement and other documents
filed in connection with prior emergency rule makings and with this
proposed rule making indicate that the estimated cost of pool aarms “for
regularly shaped pools up to 16 feet by 32 feet” is $150 to $200; however,
those documents al so included the following information: “ Larger pools or
irregularly shaped pools may require more than one such alarm. In the case
of a large, complex shaped pool, a more sophisticated system may be
required. It is estimated that a self-setting pool alarm system using invisi-
ble sonar technology and capable of protecting a large, complex shaped
swimming pool would cost between $5,000 and $8,000. A pool alarm
system for an Olympic-size pool may cost between $35,000 and $40,000.”
The Department of State has been advised that the pool dlarm referred toin
this comment uses the sonar technology, and includes anumber of optional
features. In addition, a review of manufacturers’ and retailers’ websites
accessed by the Department of State on April 10, 2008 confirms that at
least three manufacturers of pool alarms in the $150 to $200 price range
state that their products work in pools up to 16" x 32', and at least one of
those manufacturers states that its product works in pools up to 20’ x 40'.

While no change to the rule is made in response to this comment, the
Regulatory Impact Statement and other documents to be filed in connec-
tion with this rule making will be revised to reflect the information pro-
vided in this comment.

Comment 6: Comment was received expressing concern with the re-
quirement, in section 1228.2(c)(2), that the pool alarm be audible poolside
and at another location on the premises where the swimming pool is
located, indicating that “. . . on commercial pools larger than 800 square
feet, we are aware of only one alarm that meets the regulatory standard for
remote audible sound capability, appearing to make this section of the
regulation proprietary.”

Response to Comment 6: No change was made in response to this
comment. Based on a follow up telephone call to the party submitting this
comment, it appearsthat only one manufacturer produces an alarm suitable
for use on pools 800 square feet and larger. This was confirmed in a
telephone conversation with that manufacturer. Therefore, it does not
appear that there are multiple manufactures that make alarms suitable for
use in the larger pools, and that only one of those manufacturers produces
an alarm that is audible at a remote location; rather, it appears that the
aarm produced by the one and only manufacturer that produces an alarm
suitablefor usein larger poolsisaudible poolside and at aremote location.
Further, the performance standards set forth in the reference standard cited
in the rule (ASTM F2208, “Standard Specification for Pool Alarms’)
provide that a pool aarm must sound both at poolside and inside any
adjacent residence or building of occupancy via a remote receiver. It is
likely that any manufacturer that begins to produce alarms suitable for use
in larger poolsin the future will include a remote sounding capability, and
it isunlikely that adding such capability to any new alarm mode! will add
significantly to the price of such amodel (which, as noted above, islikely
to be on the order of several thousand dollars).

Comment 7: Comment was received indicating that in the case of a
commercia swimming pool, the only time a pool alarm can be used is
“when the pool is NOT in operation, and usually closed.” The comment
aso indicated that typically, when acommercial swimming pool is closed,
especially during non-business hours, there may not be anyone on the
premises to hear the alarm. The party submitting this comment suggests
that the requirement that the alarm be audible at another location on the
premises where the swimming pool is located be limited to residentia
poolsonly.

Response to Comment 7: No change was made in response to this
comment. While it istrue that an intruder may enter a pool at atime when
the property where a pool islocated is otherwise vacant, it is also true that
an intruder could enter a pool at a time when no one else is located at or
near the pool, but someoneis present el sewhere on the property. Requiring
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the alarm to be audible poolside and at ancther location increases the
chance that someone will hear the alarm, and is consistent with the provi-
sions of ASTM F2208 (“ Standard Specification for Pool Alarms’).

State University of New York

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Traffic and Parking Regulations of SUNY College at Buffalo
I.D. No. SUN-27-08-00009-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: Amendment of Part 562 of Title 8 NYCRR.
Statutory authority: Education Law, section 360
Subject: Traffic and parking regulations of SUNY College at Buffalo.

Purpose: To make certain technical changes and amend existing regula-
tions to parking permits, towing and fines.

Substance of proposed rule (Full text is posted at the following State
website: http.://www.suny.edu/sunypp/documents): The operation of a
motor vehicle on the property of the State University College at Buffalois
covered under section 360 of the Education Law which authorizesthe State
University to adopt and make applicable to its campuses any and al
provisions of the Vehicle and Traffic Law. The regulations have been
developed and are enforced to provide for the safety and convenience of
students, faculty, employees and visitors upon the State University College
at Buffalo campus. The proposed rule makes certain technical changes and
amends existing regulationsin regard to parking permits, towing and fines.

Text of proposed rule and any required statements and analyses may
be obtained from: Angela Winn, State University of New York, State
University Plaza, Albany, NY 12246, (518) 443-5400, e-mail: angela
winn@suny.edu

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

1. Statutory authority: Education Law 8§ 360(1) authorizes the State
University Trustees to make rules and regulations relating to parking,
vehicular and pedestrian traffic and safety on the State-operated campuses
of the State University of New York.

2. Legidlative objectives. To provide for safety and convenience of
students, faculty, employees and visitors within and upon the property,
roads, streets and highways under the supervision and control of the State
University through the regulation of vehicular and pedestrian traffic and
parking.

3. Needs and benefits: Amendments will allow State University to
better regulate and enforce rules for vehicular traffic and parking.

4. Costs: None

5. Loca government mandates: None.

6. Paperwork: None

7. Duplication: None.

8. Alternatives: There are no viable alternatives.

9. Federal standards: There are no related Federal standards.

10. Compliance schedule: SUNY/Buffalo will notify those affected as
soon astheruleis effective. Compliance should be immediate.
Regulatory Flexibility Analysis
No regulatory flexibility analysisis submitted with this notice because this

proposal does not impose any requirements on small businesses and local
governments. This proposed rule making will not impose any adverse

economic impact on small businesses and local governments or impose
any reporting, recordkeeping or other compliance requirements on small
businesses and local governments. The proposal addressesinternal parking
and traffic regulations on the campus of the State University of New Y ork
College at Buffalo.

Rural Area Flexibility Analysis

No rura areaflexibility analysisis submitted with this notice because this
proposal will not impose any adverse economic impact on rural areas or
impose any reporting, recordkeeping or other compliance requirements on
public or private entities in rural areas. The proposal addresses internal
parking and traffic regulations on the campus of the State University of
New York College at Buffalo.

Job Impact Statement

Nojob impact statement is submitted with this notice because this proposal
does not impose any adverse economic impact on existing jobs or employ-
ment opportunities. The proposal addresses internal parking and traffic
regulations on the campus of the State University of New Y ork College at
Buffalo.

Office of Temporary and
Disability Assistance

NOTICE OF ADOPTION

Recertification of Public Assistance Recipients

|.D. No. TDA-02-08-00002-A
Filing No. 586

Filing date: June 16, 2008
Effectivedate: July 2, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 351.21(b), (c) and (f)(5) and
351.22(a), (b), (c)(1) and (f) and addition of section 351.22(b)(3) to Title
18 NYCRR.

Statutory authority: Social Services Law, sections 20(3)(d), 34(3)(f),
131(1), 134-a(3) and 355(3)

Subject: Recertification of public assistance recipients.

Purpose: To provide social services districts the opportunity to request
waivers from the Office of Temporary and Disability Assistance of certain
face-to-face recertification interviews for public assistance recipients.

Text or summary was published in the notice of proposed rule making,
|.D. No. TDA-02-08-00002-P, Issue of January 9, 2008.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Jeanine Stander Behuniak, Office of Temporary and Dis-
ability Assistance, 40 N. Pearl St., 16C, Albany, NY 12243-0001, (518)
474-9779, e-mail: Jeanine.Behuniak@otda.state.ny.us

Assessment of Public Comment

During the public comment period for the proposed rule which will
allow social services districts to request waivers of certain face-to-face
recertification reguirements for public assistance recipients, the Office of
Temporary and Disability Assistance (OTDA) received one comment from
asocial servicesdistrict (district). The district supported the proposed rule
and stated that their existing waiver has allowed them to improve adminis-
trative efficiency and to better serve their customers.

This comment is consistent with OTDA’s understanding that districts
which already have waivers have found them to be beneficial.
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Urban Development
Corporation

EMERGENCY
RULE MAKING

Economic Development and Job Creation via the Demolition,
Deconstruction, Reconstruction and Rehabilitation of Buildings

1.D. No. UDC-27-08-00001-E
Filing No. 587

Filing date: June 16, 2008
Effective date: June 16, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Part 4245 to Title21 NYCRR.

Statutory authority: Urban Development Corporation Act, section 5(4);
L.1968, ch. 174; L. 1994, ch. 169; L. 2001, ch. 471

Finding of necessity for emergency rule: Preservation of public hedlth,
public safety and genera welfare.

Specific reasons underlying the finding of necessity: Effective pro-
vision of economic development assistance in accordance with the ena-
bling legidation (including recent amendments thereto) requires the crea-
tion of the Rule. This assistance is necessary to address the dangers to
public health, safety and welfare posed by vacant, abandoned, surplus or
condemned buildings in municipalities.

Subject: Economic development and job creation via the demolition,
deconstruction, reconstruction and rehabilitation of buildings.

Purpose: To provide the framework for administration of the Restore
New Y ork’s Communities Initiative.

Substance of emergency rule: The Restore New York's Communities
Initiative (the“ Program™) was created pursuant to Chapter 109 of the Laws
of 2006 (the “Enabling Legislation™). The general purpose of the Program
is to promote economic development in the State by encouraging eco-
nomic and employment opportunitiesfor the State’' s citizen’ sand stimul at-
ing development of communities throughout the State.

The Enabling Legislation creates Sections 16-n of the New Y ork State
Urban Development Corporation Act (the “UDC Act”) which governs the
Program. The Enabling Legislation requires the New York State Urban
Development Corporation d/b/a the Empire State Development Corpora-
tion (the “Corporation”) to promulgate rules and regulations for the Pro-
gram (the “Rules") in accordance with the provisions of the State Adminis-
trative Procedure Act (“SAPA”). The Rules set forth the framework for the
digibility, evaluation criteria, application and project process and adminis-
trative procedures of the Program as follows:

1. Program Assistance:

a) Demolition and Deconstruction Grants of up to twenty thousand
dollars per residential real property in need of demolition or deconstruction
on the property assessment list.

b) Rehabilitation and Reconstruction Grants of up to one hundred
thousand dollars for real property in need of rehabilitation or reconstruc-
tion on the property assessment list.

The proposed new Rule sets for the types of available assistance,
digibility, evaluation criteria, process and related matters, including im-
plementation and administration of the Restore New Y ork’s Communities
Initiative set forth in Section 16-n of the Urban Development Corporation
Act. The initiative promotes demolition, deconstruction, reconstruction
and rehabilitation of vacant, abandoned, surplus or condemned buildings
in municipalities by providing the financial assistance mentioned above to
municipalities for the demolition, deconstruction, reconstruction and reha
bilitation of such buildings.

This noticeis intended to serve only as a notice of emergency adoption.
This agency does not intend to adopt the provisions of this emergency rule
as apermanent rule. The rule will expire September 13, 2008.

Text of emergency ruleand any required statements and analyses may
beobtained from: Antovk Pidedjian, Urban Development Corporation d/
b/a Empire State Devel opment Corporation, 633 Third Ave., 37th Fl., New
York, NY 10017, (212) 803-3792, e-mail: apidedjian@empire.state.ny.us
Regulatory Impact Statement

1. Statutory Authority:
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Chapter 109, Laws of 2006 (Unconsolidated Laws, section 6266-n.
Another Unconsolidated Laws section 6266-n was added by another act)
authorized the Urban Development Corporation, d/b/a Empire State De-
velopment Corporation (the “ Corporation”) to implement the Restore New
Y ork’s Communities Initiative (the “Program”) to promote economic de-
velopment in the State by encouraging economic and employment oppor-
tunities for the State' s citizens and stimulating development of communi-
ties throughout the State. The program, in furtherance of the foregoing,
offers municipalities assistance for the demolition, deconstruction, recon-
struction and rehabilitation of vacant, abandoned, surplus or condemned
buildings in municipalities. Section 5(4) of the New York State Urban
Development Corporation (UDC) Act (Unconsolidated Laws, section
6255(4)), which was originally enacted as Chapter 174 of the Laws of
1968, authorizes the Corporation to make rules and regulations with re-
spect to its projects, operations, properties and facilities, in accordance
with section 102 of the Executive Law.

2. Legidlative Objective:

The objective of the statute authorizing the Program is to promote the
economic health of New Y ork State by facilitating the creation or retention
of jobs or increasing business activity within municipalities or regions of
the State. This rulemaking implements that objective.

3. Need and Benefits:

The Program’s legislation assists job creation throughout the State by
providing the following types of assistance:

a) Demolition and Deconstruction Grants of up to twenty thousand
dollars per residential real property in need of demolition or deconstruction
on the property assessment list.

b) Rehabilitation and Reconstruction Grants of up to one hundred
thousand dollars for real property in need of rehabilitation or reconstruc-
tion on the property assessment list.

The proposed new Rule sets forth the types of available assistance,
digibility, evaluation criteria, process and related matters, including im-
plementation and administration of the Restore New Y ork’s Communities
Initiative set forth in section 16-n of the UDC Act. The initiative promotes
demolition, deconstruction, reconstruction and rehabilitation of vacant,
abandoned, surplus or condemned buildingsin municipalities by providing
the financial assistance mentioned above to municipalities for the demoli-
tion, deconstruction, reconstruction and rehabilitation of such buildings.

1. Evaluation Criteria - The Corporation, will review and evaluate
applications for assistance pursuant to eligibility requirements and criteria
set forth in the UDC Act and the Rule.

2. Application procedure - Approval of applications shall be made
only upon a determination by the Corporation:

(i) that the proposed project would promote the economic health
of the State by facilitating the creation or retention of jobs or would
increase business activity within a political subdivision or region of the
State or would enhance or help to maintain the economic viability the
State.

(i) that the project would be unlikely to take place in the State
without the requested assistance; and

(i) that the project is reasonably likely to accomplish its stated
objectives and that the likely benefits of the project exceed costs.

4. Costs:

The funding source is appropriation funds (2006-07 Supplemental Bill
(SB8470/A12044) page 227, lines 8-14). $150,000,000 is available for
2008. Discussions regarding funds were conducted by Ray Richardson on
behalf of the Corporation and Andrew Kennedy on behalf of the Division
of Budget.

5. Local Government Mandates:

There is no imposition of any mandates upon local governments by the
amended rule.

6. Paperwork:

There are no additional reporting or paperwork requirements as aresult
of this amended rule. Standard applications used for most other Corpora-
tion assistance will be employed. This simplification and consolidation is
part of the Corporation’s overal effort to streamline all of its programs,
and, thereby, facilitate, the application process for al of the Corporation’s
clients.

7. Duplication:

There are no duplicative, overlapping or conflicting rules or legal
requirements, either federal or state.

8. Federa Standards:

There are no applicable federal government standards which apply.

9. Alternatives:
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The Corporation considered the alternative of not promulgating this
rule. However, this rulemaking was necessary in order to complete aspects
of the Program that were not addressed by the enacting legislation.

10. Compliance Schedule:

No significant time will be needed for compliance.

Regulatory Flexibility Analysis

1. Effect of the Rule:

The proposed Rule will provide the framework for administration of
the Restore New Y ork’s Communities Initiative (the “Program”) to pro-
mote economic development in the State by encouraging economic and
employment opportunitiesfor the State’ s citizens and stimulating develop-
ment of communities throughout the State. The program, in furtherance of
the foregoing, offers municipalities assistance for the demolition, decon-
struction, reconstruction and rehabilitation of vacant, abandoned, surplus
or condemned buildings in municipalities.

The objective of the statute authorizing the Program is to promote the
economic health of New Y ork State by facilitating the creation or retention
of jobs or increasing business activity within municipalities or regions of
the State.

The proposed new Rule sets forth the types of available assistance,
digibility, evaluation criteria, process and related matters, including im-
plementation and administration of the Restore New Y ork’s Communities
Initiative set forth in Section 16-n of the Urban Development Corporation
Act. The Program promotes demolition, deconstruction, reconstruction
and rehabilitation of vacant, abandoned, surplus or condemned buildings
in municipalities by providing the financial assistance mentioned above to
municipalities for the demolition, deconstruction, reconstruction and reha-
bilitation of such buildings.

The Program emphasi zes the effective provision of economic devel op-
ment throughout New York State. Program funds are available only to
municipalities. Small business will benefit from the aid to municipalities
provided for this economic development. Therefore, the effect of the Rule
on small business and local government will be beneficial.

2. Compliance Requirement:

No affirmative acts will be needed to comply.

3. Professional Services:

No professiona services will be needed to comply.

4, Compliance Costs:

Noinitial costs will be needed to comply with the proposed Rule.

5. Economic Feasibility:

The Rule makes the Program assistance feasible for local governments,
by expressly stating that municipalities are eligible for certain types of
Program assistance while permitting local governments access to al other
types of Program assistance for which they may be eligible. It is dso
economically feasible for local governments to coordinate their respective
economic development and job retention and attraction efforts.

6. Minimizing Adverse |mpact:

The revised rule will have no adverse economic impact on small
business or local governments.

7. Small Business and Local Participation:

Program funds are available only to municipalities. Comments were
received from applicants under the Program including Albany, Syracuse,
Yonkers, Buffalo, Utica, Watervliet, Rochester, Binghamton, Elmira,
Wappingers Falls and Amherst. The response was overwhelmingly posi-
tive. There were some requests to reduce the requirements of the applica-
tion process. However, given that the Rule's application requirements are
prescribed by the enabling legislation, the corporation has determined that
thisis not possible.

There were also requests to expand the types of property covered and
the types of entities eligible for assistance. However these are legidative
matters beyond the scope of the corporation’s powers.

Rural Area Flexibility Analysis

A Rural Area Flexibility Analysis Statement is not submitted because the
amended rule will not impose any adverse economic impact, reporting
requirements, record keeping or other compliance requirements on public
or private entitiesin rural areas.

Job Impact Statement

A JISisnot submitted becauseit is apparent from the nature and purpose of
the rule that it will not have a substantial adverse impact on jobs and
employment opportunities. In fact, the proposed amended rule should have
apositiveimpact on job creation because it will facilitate administration of
and access to the Empire State Economic Development Fund, which
should improve the opportunities for the creation of jobs throughout the
State by encouraging business expansion and attraction.

Workers Compensation Board

NOTICE OF ADOPTION

Medical Treatment by Physicians, Podiatrists and Psychologists
and the Health Insurer Matching Program

I.D. No. WCB-15-08-00006-A
Filing No. 600

Filing date: June 17, 2008
Effectivedate: July 2, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Parts 325, 326, 329, 330, 331, 333, 340,
341 and 343 of Title 12 NYCRR.

Statutory authority: Workers Compensation Law, sections 13(a) and
(h)(3), 117(1) and 141

Subject: Medica treatment by physicians, podiatrists and psychologists
and the Health Insurer Matching Program.

Purpose: To correct obsolete references, conform to statutory changes
and correct addresses, grammar and errors.

Substance of final rule: The proposed changes modify Parts 325, 326
and 329 of Subchapter C (Medical Treatment and Care), Parts 330, 331
and 333 of Subchapter D (Psychology Treatment and Care), and Parts 340,
341 and 343 of Subchapter E (Podiatry Practice) of Title 12 NYCRR as
follows:

Section 325-1.1 modifies “he” to “he or she.” This, and the similar
“him or her” and “his or hers,” continues throughout Subchapter C.

Section 325-1.2 changes “chairman” to “Chair”. This continues
throughout Subchapters C, D and E.

Section 325-1.3 adds the word “the” before “appearance’ in the first
sentence. Paragraph (a) removes “Workers Compensation Board” after
“Chair” and adds “provider's’ before “authorization certificate number.”
Paragraph (b) adds“and also with” after “Chair”. In Paragraph (d), (1), (3),
and (4) are deleted, (2) is renamed (1), (5) is renamed (2), and (6) is
renamed (3).

Section 325-1.4 corrects “texts’ to “tests’ in paragraph (a)(1), removes
“Workers' Compensation” before Board and changes “authorizations’ to
“requests’ in paragraph (a)(4), and makes a few grammatical corrections.
Substantively, it amends the costs of medical services requiring authoriza-
tion from $500 to $1,000.

Section 325-1.5 adds “or carrier to authorize” after “employer” for the
services of amedical specialist, and changes the wording from “within the
jurisdiction of the injured worker” to “the choice of the injured worker”,
except to the extent an injured worker isrequired by Workers' Compensa-
tion Law Section 13-a(7) to obtain diagnostic tests or examinations from a
provider network or networks with which the employer or carrier con-
tracts.

Section 325-1.7 changes “second physician” and “said physician” to
“superseding physician”, and “doctor” to “physician,” and makes gender-
neutral changes.

Section 325-1.10 is amended to change “chairman” to “ Chair.”

Subdivisions of (b),(c),(e) and (f) of Section 325-1.11 are amended to
make capitalization and gender-neutral changes as above, which continued
throughout Subchapters C, D and E.

Section 325-1.17 changes “act” to “Workers' Compensation Law.”

Section 325-1.19 is amended to delete “Workers Compensation”
before Board and change “ chairman” to “Chair.”

Section 325-1.21 is amended to make capitalization and gender-neutral
changes.

Subdivisions (a) and (b), paragraph (2) of subdivision (c), and subdivi-
sions (d), (e) and (f) of section 325-1.24 are amended to make capitaliza-
tion and gender-neutral changes. In addition (c)(2)(i) capitalizes Panel,
(©)(2)(ii) adds “subparagraph” before “(i) above”, (c)(2)(iii) capitalizes
“Law” in “Workers' Compensation law Judge.” Subdivision (€) modifies
“have finally determined” to “have been finally determined”, and (e)(3)(ii)
adds “or carrier” to “self-insured employer.”

Section 325-2.1 is amended to clarify that this subpart does not apply
when carriers contract with a network to perform diagnostic tests, x-ray
examinations, magnetic resonance imaging pursuant to Workers' Compen-
sation Law § 13-a(7).
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Section 325-2.1, Subdivision (b) of section 325-2.2, and Subdivision
(a) of section 325-2.3 are amended to capitalize “Article.”

Section 325-2.4 changes “form C-3.1" to “the required consent form.”

Section 325-2.5 adds “consent” before “form” and removes the form
number “C-3.1.”

Section 325-2.6, Section 325-2.10, Section 325-3.8, Section 325-3.10,
Section 325-4.1, Subdivisions (b) and () of section 325-4.2, the opening
paragraph of Section 325-4.3, the opening paragraph of Section 325-4.5,
and subdivisions (f) and (g) of section 325-4.6 continue capitalizations and
gender neutral changes. Section 325-2.10 is also amended to remove the
reference to the managed care pilot program.

Section 325-5.3 removes “a magnetic computer tape” and replaces it
with “the required information in a technological format acceptable to the
Board,” and changes “tape” to “information.”

Subdivision (b) of Section 325-5.5 is amended to change “magnetic
tape to be submitted,” “tape” and “tape submissions’ to “requests for
computer searches,” and “a magnetic tape using the record format as
defined by the workers' compensation board” to “requests for computer
searches in atechnological format acceptable to the Board.”

Subdivision (a) of Section 325-5.6 is amended to change “magnetic
tape to be submitted” and “tape” to “requests for computer searches,” and
“a magnetic tape using the record format as defined by the workers
compensation board” to “requests for computer searches in atechnological
format acceptable to the Board.” In the fourth sentence, “tape” is changed
to “request made.”

Subdivision (c) of Section 325-5.6 changes “tape” to “request for
computer searches’ and “magnetic tape” to “requests for computer
searches’, and “ an updated file, on a separate magnetic tape” to “a separate
file".

Paragraph (1) of subdivision (d) of Section 325-5.6 changes “ Assistant
Director of Operations, Room 601, 180 Livingston Street, Brooklyn, NY
11248” to “HIMP Coordinator, State Office Building, 44 Hawley Street,
Binghamton, NY 13901.”

Subdivision (&) of Section 325-5.7 is amended to change (a) changes
“workers' compensation board” to “Board”, remove “Workers' Compen-
sation” from before Board, change “tape” to “file”, remove “accompany
the tape” to “immediately follow submission of the file” and change the
address for checks to be made payable from “The New York State Office
of General Services’ to “The New York State Workers Compensation
Board and sent to the Workers' Compensation Board, Attention: Finance
Office, 20 Park Street, Albany, NY 12207.”

Paragraph (1) of subdivision (b) of Section 325-6.2 and paragraph (a)
of Section 325-6.3 are amended to change “magnetic tape” to “request for
computer searches’ and remove “for acomputer search” from after Board.

Subdivision (a) of Section 325-6.10 changes “the submission of a
magnetic tape” and “submission of the tape” to “request for computer
matching” and removes “for computer matching purposes’ from after
Board.

Section 325-8.3, section 325-8.4, subdivision (c) of section 325-8.5,
section 325-8.6, and section 326-1.2 make only capitalization and gender-
neutral changes.

Section 326-1.1 amended to reference that an osteopath is a licensed
physician with a degree of doctor of osteopathic medicine and to correctly
refer to the New York State Osteopathic Medical Society, Inc., aswell as
capitalization and gender-neutral changes.

Subdivision (c) of section 326-1.5 makes only capitalization and gen-
der-neutral changes.

Section 326-2.2 changes “ 180 Livingston Street, Brooklyn, NY 11248”
to “100 Broadway - Menands, Albany, NY 12241.”

Section 326-2.6 changes “his’ to “appellant’s.”

Section 326-2.10 makes capitalization and gender neutral changes.

Section 329.1 removes the first two sentences regarding the medical
fee schedule, and deletes “rendered on a date prior to October 1, 1997”
after “occupational therapy.”

Section 329.3 changes the reference to the April 1, 2006, update,
changes “Medicode Publications’ and “Medicode” to “Ingenix, Inc.” and
deletes the Medicode address and phone number, adding “Ingenix, Inc.,
PO Box 27116, Salt Lake City, UT 84127-0116, or by telephone at 1-800-
464-369.”

Section 329.4 changes “ January 1, 1995” to “April 1, 2006.”

Subdivision (b) of section 329.5 changes “this Title” to “Title 10
NYCRR,” “five hundred” to “one thousand”, and “requirements for pre-
authorization” to “prior authorization request requirements.”

Section 329.6 removes the first sentence and adds “including minor
surgery or emergency treatment rendered in aroom other than an operating
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room” after outpatient hospital services, and removes “rendered on a date
prior to July 1, 1995.”

Section 330.1 changes the Board address from “ 180 Livingston Street,
Brooklyn, NY 11248" to “Health Provider Administration, 100 Broadway-
Menands, Albany, NY 12241.”

Subdivision (c) of section 330.4 and section 330.7 remove “of the
Workers' Compensation Board” after “Chair.”

Section 331.2 changes “get” to “obtain.”

Subdivision (b) and (c) of section 331.3 make only capitalization and
gender-neutral changes.

Section 331.4 removes “as defined in Appendix C-7 of this Title” and
“in accordance with the provision of Appendix C-7,” and changes “ $500”
to “$1000.”

Section 331.5 changes “succeed” to “supercede’ and “succeeding” to
“superceding.”

Section 331.6 and section 331.7 make only capitalization and gender-
neutral changes.

Section 331.9 changes “but the succeeding psychologist” to “and the
superceding psychologist” and removes “section 331.4 of” before “the
Part.”

Section 333.1 deletes thefirst sentence and “ rendered on a date prior to
October 1, 1997” after “psychological services.”

Section 333.2 (a) replaces “First Edition, August 1996, amended Sep-
tember 1997” and with “updated April 1, 2006”, removes “Workers'
Compensation” before “Board”, changes “Medicode” to “Ingenix, Inc.”
and “which is herein incorporated by reference” to “which is hereby
incorporated herein by reference.”

Section 333.2 (b) changes “Workers' Compensation Board in Albany,
Binghamton, Brooklyn, Buffalo, Hempstead, Rochester and Syracuse” to
“Board”, “Medicode’ to “Ingenix, Inc.” and the address from “Medicode,
Inc., Dept. CH 10928, Palatine, IL 60055-0928, or by telephone at 1-800-
765-6023" to “Ingenix, Inc., PO Box 27116, Salt Lake City, UT 84127-
0116, or by telephone at 1-800-464-3649.”

Section 340.1 changes “180 Livingston Street, Brooklyn, NY 11248”
to “Health Provider Administration, 100 Broadway - Menands, Albany,
NY 12241.

Section 340.7, section 341.1, and section 341.2 make only capitaliza-
tions and gender-neutral changes.

Section 341.3 changes form “C-48" to “C-4" for attending podiatrists
48-hour preliminary reports, and form “C-27P" to “C-27" for podiatry
report for reopening of a closed case.

Section 341.4, section 341.6, section 341.7, and section 341.8 make
only capitalization and gender-neutral changes.

Section 341.10 changes “ succeeding podiatrist” to “superceding podia-
trist.”

Section 341.11 makes only gender-neutral changes.

Section 341.12 corrects aspelling error and adds “ of the patient’ s care”
after supervision.

Section 343.1 deletes the first sentence and removes “rendered on a
date prior to October 1, 1997” after “podiatry services.”

Section 343.2 (a) replaces “First Edition, August 1996, amended Sep-
tember 1997” with “updated April 1, 2006, removes “Workers' Compen-
sation”, and changes “Medicode Publications’ to “Ingenix, Inc.” and
“which is herein incorporated by reference” to “which is hereby incorpo-
rated herein by reference.”

Section 343.2 (b) changes “Workers' Compensation Board in Albany,
Binghamton, Brooklyn, Buffalo, Hempstead, Rochester and Syracuse” to
“Board”, “Medicode’ to “Ingenix, Inc.” and its address from “Medicode,
Inc., Dept. CH 10928, Palatine, IL 60055-0928, or by telephone at 1-800-
765-6023" to “Ingenix, Inc., PO Box 27116, Salt Lake City, UT 84127-
01186, or by telephone at 1-800-464-3649.”

Final rule as compared with last published rule: Nonsubstantive
changes were made in sections 325-1.5 and 326-1.1.

Text of rule and any required statements and analyses may be
obtained from: Cheryl M. Wood, Special Counsel to the Chair, Workers'
Compensation Board, 20 Park St., Rm. 400, Albany, NY 12207, (518)
408-0469, e-mail: regulations@wch.state.ny.us

Revised Job | mpact Statement

A Revised Job Impact Statement is not required for the non-substantial
changes to 12 NY CRR Sections 325-1.5 and 326-1.1. The proposed con-
sensus rule making did not have a substantial impact on jobs and employ-
ment opportunities since the proposed changes: 1) correct typographical,
grammatical and punctuation errors; 2) update addresses, telephone num-
bers and form numbers; 3) correct gender based language and other minor
inaccuracies; 4) conform regulatory requirements to statutory language;
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and 5) made procedural changes which participating parties are already
aware of and are in compliance. The non-substantial revisions make simi-
lar changes. The revision to Section 325-1.5 merely rewords a portion of
sentence to make it clear that a claimant’s choice of specidist islimited to
the extent the claimant is required to obtain diagnostic tests from a pro-
vider network or networks with which the employer or carrier contracts.
The meaning of the provision was not changed, merely the words used to
express the meaning of the provision. The revisions to Section 326-1.1
merely amend the language to correctly represent that a doctor of osteopa-
thy isalicensed physician with adegree of doctor of osteopathic medicine
and to correctly identify the State association of osteopaths as the New
York State Osteopathic Medical Society, Inc. The proposed text incor-
rectly named the organization as the New Y ork State Osteopathic Society,
Inc. Therefore, just as the proposed consensus rule making did not have a
substantial impact on jobs and employment opportunities, neither do the
non-substantial changes.

Assessment of Public Comment

The Workers' Compensation Board (Board) received comments from
one organization in regard to the amendments to Subchapters C, D and E of
Title 12 NCRR, specificaly Parts 325, 326, 329, 330, 331, 333, 340, 341
and 343. The organization provided comments about five sections, as well
as noted some potential violations of the regulations. The organization did
not object to the proposed rule making.

First, the organization noted that the amendment to 12 NY CRR § 325-
1.4 did not include mention of or alist of procedures costing more than
$1,000 that were pre-authorized pursuant to Workers' Compensation Law
(WCL) § 13-a(5). In a conversation with the organization about this com-
ment, it was agreed that when the Board received the recommended list
from the Advisory Committee on Medical Guidelinesto the Department of
Insurance's Workers' Compensation Reform Task Force a rule specific to
the list would be proposed.

Second, the organization noted a concern regarding the amendment to
12 NYCRR § 325-1.5 regarding a claimant’s right to choose a physician
except if theinsurance carrier or self-insured employer has contracted with
a provider network or networks for the performance of diagnostic tests
pursuant to WCL § 13-a(7). The organization felt the language in the
proposed rule did not make clear that the claimant’s right to choose a
physicianislimited only to the extent that the claimant isrequired by § 13-
a(7) to use a diagnostic network or networks with which his or her em-
ployer or its insurance carrier has contracted. To ensure the regulation is
entirely clear, the Board made a non-substantial revision to this section.

Third, the organization questioned why health providers where not
included in the amendments to 12 NY CRR 8 325-5.6, which clarifies the
health insurer matching program. The organization has been advised that
the statutory authority for the health insurer matching program does not
include notice to health providers, so they would not be provided noticein
the regulation which implements the statute. However, the Board will
work with the organization so its members receive the notice in accordance
with the provisions of the WCL that apply to them.

Fourth, with respect to the amendments to 12 NYCRR § 325-8.4, the
organization asked the Board to examine ways to provide the information
required by the amendments to the medical providers who treat injured
workers. The Board has agreed to discuss this request with the organiza-
tion.

Fifth, the organization noted that the reference to Doctors of Osteopa-
thy and the State association of osteopaths were not correctly worded in the
amendments to 12 NYCRR § 326-1.1. The organization proposed non-
substantial revisions to correct the technical inaccuracies. The Board has
incorporated the suggestions. The suggestions were non-substantial so a
revised rule making is not necessary.

NOTICE OF ADOPTION

Workers' Compensation Claims Processing

|.D. No. WCB-15-08-00008-A
Filing No. 601

Filing date: June 17, 2008
Effectivedate: July 2, 2008

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Parts 300, 303 and 310 of Title 12 NYCRR.
Statutory authority: Workers Compensation Law, sections 20(2)(j),
25(8), 110(5), 117(1) and 141

Subject: Workers' compensation claims processing, including the admin-
istrative adjudication of claims and related subjects.

Purpose: To correct obsolete references, conform to statutory changes
and correct addresses, grammar and errors.

Text or summary was published in the notice of proposed rule making,
I.D. No. WCB-15-08-00008-P, Issue of April 9, 2008.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Cheryl M. Wood, Special Counsel to the Chair, Workers
Compensation Board, 20 Park St., Rm. 400, Albany, NY 12207, (518)
408-0469, e-mail: regulations@wcb.state.ny.us

Assessment of Public Comment

The agency received no public comment.
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