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Office of Alcoholism and
Substance Abuse Services

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Repeal of an Obsolete Rule Pertaining to Family Care Homes

I.D. No. ASA-48-10-00006-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: This is a consensus rule making to repeal Part 87 of
Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 13.09(b) and 16.00
Subject: Repeal of an obsolete rule pertaining to family care homes.
Purpose: To repeal 14 NYCRR Part 87.
Text of proposed rule: Part 87 of Title 14 NYCRR is repealed.
Text of proposed rule and any required statements and analyses may be
obtained from: Sara Osborne, Senior Attorney, Office of Alcoholism and
Substance Abuse Services, 1450 Western Ave., Albany, NY 12203, (518)
485-2317, email: SaraOsborne@oasas.state.ny.us
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Consensus Rule Making Determination

14 NYCRR Part 87, Standards for Family Care Homes, was promul-
gated in the 1970s by the Department of Mental Hygiene.

When these regulations were promulgated, the Office of Mental Health
(OMH), the former Office of Mental Retardation and Developmental Dis-
abilities (now known as the Office For People With Developmental Dis-

abilities, or ‘‘OPWDD’’), and the Office of Alcoholism and Substance
Abuse (now known as the Office of Alcoholism and Substance Abuse Ser-
vices, or ‘‘OASAS’’), were all a part of the Department of Mental
Hygiene, and none had its own rulemaking authority. In 1977, the New
York State Mental Hygiene Law was recodified, and the Department of
Mental Hygiene was divided into those three autonomous agencies, all of
which had independent rulemaking authority.

OMH is now proposing the promulgation of a new Part 585 to govern
the operation of family care homes in its system and is looking to repeal
Part 87. In 1985, OPWDD promulgated family care regulations at 14
NYCRR Part 687 and superseded Part 87 at that time. OASAS does not
operate family care homes. Therefore, upon the promulgation of Part 585,
Part 87 will become substantively obsolete as no family care home will be
governed by its requirements.

Concurrent with OMH's promulgation of new Part 585, all three auton-
omous offices within the Department of Mental Hygiene (OASAS, OMH
and OPWDD) are therefore proposing the repeal of the obsolete Part 87.

This rule making is filed as a Consensus rule on the grounds that its
purpose is to repeal obsolete regulations and that no person is likely to
object.
Job Impact Statement
A Job Impact statement is not being submitted with this notice because it
is evident from the subject matter of the amendments that they will have
no impact on jobs and employment opportunities.

Office of Children and Family
Services

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Education Stability of Foster Children, Transition Planning and
Relative Involvement in Foster Care Cases

I.D. No. CFS-48-10-00004-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of sections 421.24, 428.3, 428.5, 430.11
and 430.12 of Title 18 NYCRR.
Statutory authority: Social Services Law, sections 20(3)(d) and 34(3)(f)
Subject: Education stability of foster children, transition planning and rel-
ative involvement in foster care cases.
Purpose: The regulations implement the federal Foster Connections to
Success and Increasing Adoptions Act of 2008 (P.L. 110-351).
Text of proposed rule: Paragraph (19) of subdivision (c) of section 421.24
is amended to read as follows:

(19) The social services official on an annual [a biennial] basis
in a written notification must remind the adoptive parents of their
obligation to support the adopted child and to notify the social ser-
vices official if the adoptive parents are no longer providing any sup-
port or are no longer legally responsible for the support of the child.
Where the adopted child is school age under the laws of the state in
which the child resides, such notification must include a requirement
that the adoptive parents must certify that the adopted child is a full-
time elementary or secondary student or has completed secondary
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education. For the purposes of this paragraph, an elementary or sec-
ondary school student means an adopted child who is: (i) enrolled, or
in the process of enrolling, in a school which provides elementary or
secondary education, in accordance with the laws where the school is
located; (ii) instructed in elementary or secondary education at home,
in accordance with the laws in which the adopted child's home is lo-
cated; (iii) in an independent study elementary or secondary educa-
tion program, in accordance with the laws in which the adopted
child's education program is located, which is administered by the lo-
cal school or school district; or (iv) incapable of attending school on
a full-time basis due to the adopted child's medical condition, which
incapacity is supported by annual information submitted by the adop-
tive parents as part of this certification.

Subparagraphs (iii) and (iv) of paragraph (2) of subdivision (b) of
section 428.3 are amended and a new subparagraph (v) is added to
read as follows:

(iii) educational and/or vocational training reports or evalua-
tions indicating the educational goals and needs of each foster child,
including school reports and Committee on Special Education evalua-
tions and/or recommendations; [and]

(iv) if the child has been placed in foster care outside of the
state, a report prepared every six months by a caseworker employed
by either the authorized agency with case management and/or case
planning responsibility for the child, the state in which the placement
home or facility is located, or a private agency under contract with ei-
ther the authorized agency or other state, documenting the casework-
er's visit(s) with the child at his or her placement home or facility
within the six-month period; and

(v) the child's transition plan prepared in accordance with the
standards set forth in section 430.12(j) of this Title.

Paragraph (6) of subdivision (c) of section 428.5 is amended to read
as follow:

(6) description of contacts with educational/vocational personnel
on behalf of the child, including, but not limited to, contacts made
with school personnel in accordance with sections 430.11(c)(1)(i) and
430.12(c)(4) of this Title;

Subparagraph (viii) of paragraph (10) of subdivision (c) of section
428.5 is amended to read as follows:

(viii) any information acquired about an absent or non-
respondent parent that is in addition to information recorded pursuant
to section 428.4(c)(1) of this Part, [and] the results of an investigation
into the location of any relatives, including grandparents of a child
subject to article 10 of the Family Court Act or section 384-a of the
Social Services Law, and the efforts to identify and provide notifica-
tion to grandparents and other adult relatives in accordance with the
requirements of section 430.11(c)(4) of this Title;

Subparagraph (i) of paragraph (1) of subdivision (c) of section
430.11 is amended to read as follows:

(1)(i) Standard. Whenever possible, a child shall be placed in a
foster care setting which permits the child to retain contact with the
persons, groups and institutions with which the child was involved
while living with his or her parents, or to which the child will be
discharged. It shall be deemed inappropriate to place a child in a set-
ting which conforms with this standard only if the child's service
needs can only be met in another available setting at the same or lesser
level of care. The placement of the child into foster care must take into
account the appropriateness of the child's existing educational setting
and the proximity of such setting to the child's placement location.
When is it in the best interests of the foster child to continue to be
enrolled in the same school in which the child was enrolled when
placed into foster care, the agency with case management, case plan-
ning or casework responsibility for the foster child must coordinate
with applicable local school authorities to ensure that the child
remains in such school. When it is not in the best interests of the foster
child to continue to be enrolled in the same school in which the child
was enrolled when placed into foster care, the agency with case
management, case planning or casework responsibility for the foster
child must coordinate with applicable local school authorities where
the foster child is placed in order that the foster child is provided with
immediate and appropriate enrollment in a new school; and the

agency with case management, case planning or casework responsibil-
ity for the foster child must coordinate with applicable local school
authorities where the foster child previously attended in order that all
of the applicable school records of the child are provided to the new
school.

Subparagraph (viii) of paragraph (2) of subdivision (c) of section
430.11 is amended, subparagraph (ix) is renumbered as subparagraph
(x) and a new subparagraph (ix) is added to read as follows:

(viii) if the child has been placed in a foster care placement a
substantial distance from the home of the parents of the child or in a
state different from the state in which the parent's home is located, the
uniform case record must contain documentation why such placement
is in the best interests of the child; [and]

(ix) show in the uniform case record that efforts were made to
keep the child in his or her current school, or where distance was a
factor or the educational setting was inappropriate, that efforts were
made to seek immediate enrollment in a new school and to arrange
for timely transfer of school records; and

(x) if the child has been placed in foster care outside of the
state in which the home of the parents of the child is located, the
uniform case record must contain a report prepared every six months
by a caseworker employed by the authorized agency with case
management and/or case planning responsibility over the child, the
state in which the home is or facility is located, or a private agency
under contract with either the authorized agency or other state
documenting the caseworker's visit to the child's placement within
the six-month period.

Paragraph (4) of subdivision (c) of section 430.11 is added to read
as follows:

(4) Within 30 days after the removal of a child from the custody
of the child's parent or parents, or earlier where directed by the court,
or as required by section 384-a of the Social Services Law, the social
services district must exercise due diligence in identifying all of the
child's grandparents and other adult relatives, including adult rela-
tives suggested by the child's parent or parents and, with the excep-
tion of grandparents and/or other identified relatives with a history of
family or domestic violence. The social services district must provide
the child's grandparents and other identified relatives with notifica-
tion that the child has been or is being removed from the child's
parents and which explains the options under which the grandparents
or other relatives may provide care of the child, either through foster
care or direct legal custody or guardianship, and any options that
may be lost by the failure to respond to such notification in a timely
manner. The identification and notification efforts made in accor-
dance with the paragraph must be recorded in the child's uniform
case record as required by section 428.5(c)(10)(viii) of this Title.

Paragraph (4) of subdivision (c) of section 430.12 is amended and
renumbered paragraph (5) and a new paragraph (4) is added to read as
follows:

(4) Education. (i) Standard. The social services district with
care and custody or guardianship and custody of a foster child who
has attained the minimum age for compulsory education under the
Education Law is responsible for assuring that the foster child is a
full-time elementary or secondary school student or has completed
secondary education. For the purpose of this paragraph, an elemen-
tary or secondary school student means a child who is: (a) enrolled,
or in the process of enrolling, in a school which provides elementary
or secondary education, in accordance with the laws where the school
is located; (b) instructed in elementary or secondary education at
home, in accordance with the laws in which the foster child's home is
located; (c) in an independent study elementary or secondary educa-
tion program, in accordance with the laws in which the foster child's
education program is located, which is administered by the local
school or school district; or (d) incapable of attending school on a
full-time basis due to the foster child's medical condition, which
incapability is supported by regularly updated information in the
child's uniform case record.

(ii) Documentation. The progress notes for each school age
child in foster care must reflect either the education program in which
the foster child is presently enrolled or is enrolling; or the date the
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foster child completed his or her compulsory education; or where the
child is not capable of attending school on a full-time basis, what the
medical condition is and why such condition prevents full-time
attendance. The social services district must update the progress notes
on an annual basis to reflect why such medical condition continues to
prevent the foster child's full-time attendance in an education
program. On an annual basis, by the first day of each October, the
education module in CONNECTIONS must be updated with education
information about each school age foster child in the form and man-
ner as required by the Office.

(5) [(4] Discharge planning. (i) Standard. For any child age 18
or under who is discharged from foster care, the district [shall] must
consider the need to provide preventive services to the child and his or
her family subsequent to [his] the child's discharge.

(ii) Documentation. The uniform case record form to be
completed upon discharge of the child [shall] must show either the
recommended type of preventive services and the district's attempts
to provide or arrange for these services, or the reasons why these ser-
vices are deemed unnecessary.

Subdivision (j) of section 430.12 is added to read as follows:
(j) Transition plan. Whenever a child will remain in foster care on

or after the child's eighteenth birthday, the agency with case manage-
ment, case planning or casework responsibility for the foster child
must begin developing a transition plan with the child 180 days prior
to the child's eighteenth birthday or 180 days prior to the child's
scheduled discharge date where the child is consenting to remain in
foster care after the child's eighteenth birthday. The transition plan
must be completed 90 days prior to the scheduled discharge. Such
plan must be personalized at the direction of the child. The transition
plan must include specific options on housing, health insurance,
education, local opportunities for mentors and continuing support
services, and work force supports and employment services. The
transition plan must be as detailed as the foster child may elect.
Text of proposed rule and any required statements and analyses may be
obtained from: Public Information Office, NYS Office of Children and
Family Services, 52 Washington Street, Rensselaer, New York 12144,
(518) 473-7793
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement

1. Statutory authority
Section 20(3)(d) of the Social Services Law (SSL) authorizes the

Office of Children and Family Services (OCFS) to establish rules and
regulations to carry out its duties pursuant to the provisions of the
SSL.

Section 34(3)(f) of the SSL requires the Commissioner of OCFS to
promulgate regulations for the administration of public assistance and
care within the state.

2. Legislative objectives
The regulations implement standards required by the federal Foster-

ing Connections to Success and Increasing Adoptions Act of 2008
(P.L. 110-351) that went into effect on October 7, 2008.

3. Needs and benefits
The regulations will reduce disruption experienced by a child when

removed from the child's home and placed into foster care and will
enhance continuity in the child's environment.

Regarding the relationship of the child with his or her relatives, the
regulations require that within 30 days of the removal of a foster child
from his or her home, the social services district must exercise due dil-
igence in identifying and notifying relatives of the child, including all
grandparents and other relatives identified by the child's parents, that
the child was removed, the options available to relatives to become
the child's foster parent or to otherwise care for the child and any op-
tions that may be lost by the failure of the relative to respond to such
notification in a timely manner. The regulations take into consideration
the safety of the child by excluding the need to notify any relative who
has a history of family or domestic violence.

The regulations address the need to minimize disruption by requir-

ing the social services district to assess the proximity of the foster care
placement to the school the child attended before placement into fos-
ter care and the appropriateness of the child remaining in that school
upon entry into foster care. Where it is not in the best interests of the
child to attend such school, the regulations require the social services
district to work with the appropriate local school officials to see that
the child is immediately enrolled in a new school.

The regulations also support the preparation of the foster child to
transition out of foster care. One of the fundamental needs of any
child is his or her education. The regulations clarify that each foster
child of school age must either be enrolled in an appropriate educa-
tional setting, unless the child is incapable of attending school, or has
completed his or her secondary education. The regulations impose a
similar requirement in regard to a child who is in receipt of an adop-
tion subsidy and is of school age. The regulations implement section
204 of the federal Fostering Connections to Success and Increasing
Adoptions Act of 2008 that amended 42 U.S.C. § 671(a)(30) to
provide that States must provide assurances that each school age child
receiving Title IV-E foster care or adoption assistance payments is ei-
ther a full-time elementary or secondary school student, has completed
secondary education or is not capable of attending school due to a
documented medical condition. This requirement that applies to both
foster and adopted children is also reflected in instructions provided to
the States by the federal Department of Health and Human Services in
Program Instruction ACYF-CB-PI-08-05 issued on October 23, 2008.

The regulations support the transition of older foster children out of
foster care by requiring the authorized agency with case management
responsibility to develop a transition plan for a foster child who is ag-
ing out of foster care. This plan must be developed to meet the needs
of the particular foster child, with such child's input. Development of
the transition plan must commence 180 days prior to the scheduled
discharge date of the foster child, with the completion of the plan 90
days prior to the scheduled discharge. Such plan must address such
basic post discharge issues as housing, health insurance, education,
supports services and employment.

4. Costs
The regulatory amendments are required by the federal Fostering

Connections to Success and Increasing Adoption Act of 2008. There
is no fiscal impact associated with implementing the regulations
because current OCFS regulations require social services districts to
carry out similar functions as those prescribed in these regulations.
With the exception of the regulatory amendment associated with the
transition plan, the regulatory changes are federally mandated under
Title IV-E of the Social Security Act. Currently, New York must dem-
onstrate that it has implemented these requirements in order to have a
compliant Title IV-E State Plan. This is a condition for continuing to
receive federal funds for foster care, adoption assistance and the
administration of these programs.

The regulatory change regarding the transition plan for children
who are aging out of foster care is a federal mandate under Tile IV-B,
Subpart 1 of the Social Security Act. In order to have a compliant
Title IV-B State Plan and to continue to receive federal Child Welfare
Services funding, New York State must demonstrate that it has
implemented such standard.

There is no fiscal impact associated with the regulatory amendment
to 18 NYCRR 421.24(c)(19). Currently, the New York City Adminis-
tration for Children's Services notifies adoptive parents to verify that
they are continuing to support their adoptive children and continue to
be legally responsible for the support of their adoptive children. Ac-
ceptable documentation includes proof of school attendance. Docu-
mentation provided by the adoptive parent can be maintained in the
social services district in the adoption subsidy case file. The regula-
tory amendments do not require any modification to New York's
statewide automated child welfare information system, called
CONNECTIONS. As defined in 18 NYCRR 466.2(a), the CONNEC-
TIONS system is administered by OCFS and contains data elements
required by applicable State and federal statues and regulations relat-
ing to the provision of child welfare services, including foster care,
adoption assistance, adoption services, preventive services, child
protective services and other family preservation and family support
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services. The requirements associated with documenting information
in the child's uniform case record progress notes can be supported by
CONNECTIONS.

5. Local government mandates
The regulations require social services districts to carry out func-

tions similar to those they already have been obligated by State statute
and OCFS regulations to perform. Current OCFS regulation 18
NYCRR 430.11(c) requires the social services district placing a child
into foster care, whenever possible, to place the child in a foster care
setting that permits the child to retain contact with the persons, groups
and institutions with which the child was involved while living with
his or her parents. OCFS regulation 18 NYCRR 430.10(b) currently
requires the social services district that is contemplating the place-
ment of a child into foster care to attempt, prior to placement, to locate
adequate alternative living arrangements with a relative or family
friend which would enable the child to avoid placement into foster
care. Section 1017 of the Family Court Act and section 384-a of the
SSL currently provide that when a child is to be removed from his or
her home, the social services district must identify and discuss with
such relative, including grandparents, available options to function as
the child's foster parent or to assume direct legal custody of the child.
The social services district must also notify the relative that the child
may be adopted by foster parents if attempts at reunification with the
birth parent are not required or are unsuccessful.

Social services districts are obligated pursuant to section 409-e of
the SSL and OCFS regulations 18 NYCRR Part 428 and 430.12 to
develop for each foster child a family assessment and service plan that
addresses the needs of the child, including those related to education
and the preparation of the child for discharge from foster care. These
standards also presently require that foster children over the age of 10
be invited to participate in such planning.

6. Paperwork
The regulations require the recording of the actions taken by the

social services district or voluntary authorized agency with case
management responsibility in meeting the standards referenced above.
Such documentation will be recorded in New York State's statewide
automated child welfare information system, CONNECTIONS.

7. Duplication
The regulations do not duplicate other state or federal requirements.

The regulations build on related existing requirements.
8. Alternative approaches
Given the mandates imposed by the federal Foster Connections to

Success and Increasing Adoptions Act of 2008 (P.L. 110-351) and the
adverse financial consequences for non- compliance, there is no vi-
able alternative to implementing the regulations.

9. Federal standards
Each of the regulatory amendments reflects requirements imposed

by the federal Foster Connections to Success and Increasing Adop-
tions Act of 2008. The regulatory changes relating to relatives and
education are federally mandated under Title IV-E of the Social Secu-
rity Act. New York State must demonstrate that it has implemented
such standards in order to have a compliant Title IV-E State Plan
which is a condition for New York to continue to receive federal fund-
ing for foster care and adoption assistance. The regulatory change re-
lating to the transition plan for aging out foster children is federally
mandated under Title IV-B, Subpart 1 of the Social Security Act. New
York must demonstrate that is has implemented such standard in order
to have a compliant Title IV-B State Plan which is a condition for
New York to continue to receive federal child welfare services
funding.

10. Compliance schedule
Compliance with the regulations would take effect upon adoption.

Regulatory Flexibility Analysis
1. Effect on Small Businesses and Local Governments
Social service districts, the St. Regis Mohawk Tribe and voluntary

authorized agencies that have contracts with social service districts to
provide foster care, will be affected by the regulations. There are 58
social service districts and approximately 160 voluntary authorized
agencies.

2. Compliance Requirements
The regulations implement standards required by the federal Foster-

ing Connections to Success and Increasing Adoptions Act of 2008
(P.L 110-351) that went into effect on October 7, 2008. Implementa-
tion of the regulations is necessary for the State of New York to
maintain compliant Title IV-B and Title IV-E State Plans which are
required for New York to continue to receive federal funding under
Title IV-B and Title IV-E of the Social Security Act for foster care,
adoption assistance, child welfare services and the administration of
those programs.

The regulations require that within 30 days of the removal of a fos-
ter child from his or her home, the social services district must exercise
due diligence in identifying and notifying relatives of the child, includ-
ing all grandparents and other relatives identified by the child's
parents, that the child was removed, the options available to the rela-
tives to become the child's foster parent or to otherwise care for the
child and any option that may be lost by the failure of the relatives to
respond to such notification in a timely manner. Notification must be
made earlier than 30 days of removal if directed by the court. Notifica-
tion is not required in regard to relatives who have a history of family
or domestic violence.

The regulations require the authorized agency with case manage-
ment responsibility to develop a transition plan for a foster child who
is aging out of foster care. Such plan must be personalized to the par-
ticular foster child and developed with the involvement of such child.
Development of the transition plan must commence 180 days prior to
the scheduled discharge date of the foster child, with the completion
of the plan 90 days prior to the scheduled discharge. The transition
plan must address housing, health insurance, education, local op-
portunities or mentors and continuing support services, and work force
supports and employment services.

The regulations set forth standards social services districts must
satisfy in relation to the educational stability of children when they are
removed from their homes and placed into foster care. The regulations
address the need to assess the proximity of foster care placements to
the school the child attended at the time of removal and the ap-
propriateness of the child remaining in that same school after entering
foster care. Where the foster child can not remain in the same school,
the agency with case management responsibility must coordinate with
local school officials in order that the foster child will be provided
with immediate and appropriate enrollment in a new school.

The regulations require that foster children of school age must ei-
ther be enrolled in an appropriate educational setting, unless incapable
of attending school or have completed secondary education. The
regulations impose a similar requirement post discharge from foster
care for a child who is school age and is in receipt of an adoption
subsidy.

3. Professional Services
It is anticipated that the requirements imposed by the regulations

will be implemented by existing case work staff.
4. Compliance Costs
The regulatory amendments are required by the federal Fostering

Connections to Success and Increasing Adoptions Act of 2008. There
is no fiscal impact associated with implementing the regulations
because current OCFS regulations require social services districts to
carry out similar functions as those prescribed in these regulations.
With the exception of the regulatory amendment associated with the
transition plan, the regulatory changes are federally mandated under
Title IV-E of the Social Security Act. Currently, New York must dem-
onstrate that it has implemented these requirements in order to have a
compliant Title IV-E State Plan. This is a condition for continuing to
receive federal funds for foster care, adoption assistance and the
administration of these programs.

The regulatory change regarding the transition plan for children
who are aging out of foster care is a federal mandate under Title IV-B,
Subpart 1 of the Social Security Act. In order to have a compliant
Title IV-B State Plan and to continue to receive federal Child Welfare
Services funding, New York State must demonstrate that it has
implemented such standard.

There is no fiscal impact with the regulatory amendment to 18
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NYCRR 421.24(c)(19). Currently, the New York City Administration
for Children's Services notifies adoptive parents to verify that they are
continuing to support their adopted children and continue to be legally
responsible for the support of their adoptive children. Acceptable
documentation includes proof of school attendance. Documentation
provided by the adoptive parent can be maintained by the social ser-
vices district in the adoption subsidy case file. The regulatory amend-
ments do not require any modification to CONNECTIONS. The
requirements associated with documenting information in the child's
uniform case record progress notes can be supported by
CONNECTIONS.

5. Economic and Technological Feasibility
The regulations require the recording of the actions taken to comply

with the regulatory standards noted above. Such information will be
recorded in New York State's statewide automated child welfare in-
formation system, CONNECTIONS.

6. Minimizing Adverse Impact
The standards set forth in the regulations reflect mandates imposed

on the states by the federal Fostering Connections to Success and
Increasing Adoptions Act of 2008. Implementation is necessary for
New York to continue to be eligible to receive federal funding for fos-
ter care, adoption assistance child welfare services and the administra-
tion thereof, as required by Title IV-B and title IV-E of the Social Se-
curity Act. The regulations do not go beyond the scope of the federal
mandates.

7. Small Business and Local Government Participation
By letter dated, December 5, 2008, OCFS informed the commis-

sioner of each of the local department of social services in the State of
New York of the amendments to OCFS regulations that are neces-
sitated by the federal Fostering Connections to Success and Increasing
Adoptions Act of 2008. The letter included a brief summary of the
new regulatory requirements. In addition, it informed local commis-
sioners of the requirements enacted by the federal legislation that are
already in effect in New York and that will not require any further
regulatory amendments. OCFS advised the local commissioners that
OCFS will provide any clarification received from the federal Depart-
ment of Health and Human Services on these requirements. A copy of
the OCFS regulations was provided along with a contact person if the
local commissioners or their staff had any questions.
Rural Area Flexibility Analysis

1. Types and estimated number of rural areas
Social services districts, the St. Regis Mohawk Tribe and voluntary

authorized agencies that have contracts with social services districts to
provide foster care will be affected by the regulations. There are 44
social services districts and the St. Regis Mohawk Tribe that are in ru-
ral areas. Currently, there are also approximately 100 voluntary autho-
rized agencies in rural areas of New York State.

2. Reporting, recordkeeping and other compliance requirements;
and professional services

The regulations implement standards required by the federal Foster-
ing Connections to Success and Increasing Adoptions Act of 2008
(P.L. 110-351) that went into effect on October 7, 2008. Implementa-
tion of the regulations is necessary for the State of New York to
maintain compliant Title IV-B and Title IV-E State Plans which are
required for New York to continue to receive federal funding under
Title IV-B and Title IV-E of the Social Security Act for foster care,
adoption assistance, child welfare services and the administration of
those programs.

The regulations require that within 30 days of the removal of a fos-
ter child from his or her home, the social services district must exercise
due diligence in identifying and notifying relatives of the child, includ-
ing all grandparents and other relatives identified by the child's
parents, that the child was removed, the option available to the rela-
tive to become the child's foster parent or to otherwise care for the
child and any options that may be lost by the failure of the relative to
respond to such notification in a timely manner. Notification must be
made earlier than 30 days of removal if directed by the court. Notifica-
tion is not required in regard to relatives with a history of family or
domestic violence.

The regulations require the authorized agency with case manage-
ment responsibility to develop a transition plan for a foster child who
is aging out of foster care. Such plan must be personalized to the par-
ticular foster child and developed with the involvement of such child.
Development of the transition plan must commence 180 days prior to
the scheduled discharge date of the foster child, with the completion
of the plan 90 days prior to the scheduled discharge. The transition
plan must address housing, health insurance, education, local op-
portunities for mentors and continuing support services and work force
supports and employment services.

The regulations set forth standards social services districts must
satisfy in relation to the educational stability of children when they are
removed from their homes and placed into foster care. The regulations
address the need to assess the proximity of foster care placements to
the school the child attended at the time of removal and the ap-
propriateness of the child remaining in that school after entering foster
care. Where the foster child can not remain in the same school, the
agency with case management responsibility must coordinate with lo-
cal school officials in order that the foster child be provided with im-
mediate and appropriate enrollment in a new school.

The regulations require that foster children of school age must ei-
ther be enrolled in an appropriate educational setting, unless incapable
of attending school, or have completed secondary education. The
proposed regulations would impose a similar requirement post dis-
charge from foster care in regard to a school age child who is in receipt
of an adoption subsidy.

3. Costs
Each of the regulatory amendments is required by the federal

Fostering Connections to Success and Increasing Adoptions Act of
2008. There is no fiscal impact associated with implementing the
regulations because current OCFS regulations require social services
districts to carry out similar functions as those prescribed in these
amendments. With the exception of the regulatory amendment associ-
ated with the transition plan, the regulatory changes are federally
mandated under Title IV-E of the Social Security Act. Currently, New
York must demonstrate that is has implemented these requirements in
order to have a compliant Title IV-E State Plan. This is a condition for
continuing to receive federal funds for foster care, adoption assistance
and the administration of these programs.

The regulatory change regarding the transition plan for children
who are aging out of foster care is a federal mandate under Title IV-B,
Subpart 1 of the Social Security Act. In order to have a compliant
Title IV-B State Plan, and to continue to receive federal Child Welfare
Services funding, New York State must demonstrate that it has
implemented such standard.

There is no fiscal impact associated with the regulatory amendment
to 18 NYCRR 421.24(c)(19). Currently, the New York City Adminis-
tration for Children's Services notifies adoptive parents to verify that
they are continuing to support their adoptive children and continue to
be legally responsible for the support of their adoptive children. Ac-
ceptable documentation includes proof of school attendance. Docu-
mentation provided by the adoptive parent can be maintained by the
social services district in the adoption subsidy case file. The regula-
tory amendments do not require any modification to CONNECTIONS.
The requirements associated with documenting information in the
child's uniform case record progress notes can be supported in
CONNECTIONS.

4. Minimizing adverse impact
The regulations require the recording of the actions taken to comply

with the regulatory standards noted above. Such information will be
recorded in New York State's statewide automated child welfare in-
formation system, CONNECTIONS.

5. Rural area participation
By letter dated, December 5, 2008, OCFS informed the commis-

sioner of each local department of social services in the State of New
York of the amendments to OCFS regulations necessitated by the
federal Fostering Connections to Success and Increasing Adoptions
Act of 2008. The letter included a brief summary of the new regula-
tory requirements. In addition, it informed local commissioners of the
requirements enacted by the federal legislation that are already in ef-
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fect in New York and that will not require any further regulatory
amendments. OCFS advised the local commissioners that OCFS will
provide any clarification received from the federal Department of
Health and Human Services on these requirements. A copy of the
regulations was provided along with a contact person if the local com-
missioners or their staff had any questions.
Job Impact Statement
A full job impact statement has not been prepared for the regulations. The
amendments will not result in the loss or creation of any jobs.

Department of Correctional
Services

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Correctional Camps

I.D. No. COR-48-10-00003-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: This is a consensus rule making to repeal section
100.65; and add new section 100.65 to Title 7 NYCRR.
Statutory authority: Correction Law, section 70
Subject: Correctional Camps.
Purpose: To remove reference to correctional camps that have been closed
and to remove a programmatic function.
Text of proposed rule: The Department of Correctional Services repeals
section 100.65 and adds a new section 100.65 to Title 7 NYCRR. The new
section 100.65 is as follows:

§ 100.65 Correctional camps.
(a) There shall be in the department a correctional facility classified as

a correctional camp for males between the ages of 16 and 35, which shall
be known as Camp Georgetown. Exceptions regarding age ranges may be
allowed pursuant to Part 110 of this Title.

(b) Camp Georgetown, is located near Georgetown in Madison County,
New York, and consists of the property under the jurisdiction of the depart-
ment at that location.
Text of proposed rule and any required statements and analyses may be
obtained from: Maureen E. Boll, Deputy Commissioner and Counsel,
New York State Department of Correctional Services, The Harriman State
Campus - Building 2, 1220 Washington Avenue - Albany, NY 12226-
2050, (518) 457-4951, email: Maureen.Boll@DOCS.state.ny.us
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Consensus Rule Making Determination

The Department of Correctional Services has determined that no person
is likely to object to the proposed action. The repeal and addition of the
new section simplifies the regulations by removing the reference to cor-
rectional camps that are no longer in operation and removes a program-
matic function that is no longer provided. Since all but one of the camps
are no longer in operation, and the programmatic function is no longer
provided, the references to them in the regulation are no longer applicable
to any person. See SAPA section 102(11)(a).

The cumulative effect of the proposed rule change serves to amend 7
NYCRR § 100.65, to reflect the closures of Camp Pharsalia, Camp Mt.
McGregor and Camp Gabriels that were deemed necessary by the Com-
missioner due to a declining prison population and fiscal constraints. The
remaining Correctional Camp, Camp Georgetown, no longer functions as
a work release facility. It continues to function as a general confinement
facility and provides community service opportunites for inmates. The
Department's authority resides in section 70 of Correction Law, which
mandates that each correctional facility must be designated in the rules
and regulations of the Department and assigns the Commissioner the duty
to classify each facility with respect to the type of security maintained and
the function as specified. See Correction Law § 70(6).
Job Impact Statement
A job impact statement is not submitted because this proposed rulemaking
is removing the reference to three Correctional Camps that were closed in

accordance with the law; therefore it has no adverse impact on jobs or
employment opportunities. Additionally, there is no adverse impact on
jobs or employment by the removal of the reference to one programmatic
function that is no longer provided at the remaining camp.

Department of Economic
Development

EMERGENCY
RULE MAKING

Empire Zones Reform

I.D. No. EDV-48-10-00002-E
Filing No. 1176
Filing Date: 2010-11-12
Effective Date: 2010-11-12

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Parts 10 and 11; renumbering and amend-
ment of Parts 12 through 14 to Parts 13, 15 and 16; and addition of new
Parts 12 and 14 to Title 5 NYCRR.
Statutory authority: General Municipal Law, art. 18-B, section 959; L.
2000, ch. 63; L. 2005, ch. 63; L. 2009, ch. 57
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: Regulatory action is
needed immediately to implement the statutory changes contained in
Chapter 57 of the Laws of 2009. The emergency rule also clarifies the
administrative procedures of the program, improves efficiency and helps
make it more cost-effective and accountable to the State's taxpayers,
particularly in light of New York's current fiscal climate. It bears noting
that General Municipal Law section 959(a), as amended by Chapter 57 of
the Laws of 2009, expressly authorizes the Commissioner of Economic
Development to adopt emergency regulations to govern the program.
Subject: Empire Zones reform.
Purpose: Allow department to continue implementing Zones reforms and
adopt changes that would enhance program's strategic focus.
Substance of emergency rule: The emergency rule is the result of changes
to Article 18-B of the General Municipal Law pursuant to Chapter 63 of
the Laws of 2000, Chapter 63 of the Laws of 2005, and Chapter 57 of the
Laws of 2009. These laws, which authorize the empire zones program,
were changed to make the program more effective and less costly through
higher standards for entry into the program and for continued eligibility to
remain in the program. Existing regulations fail to address these require-
ments and the existing regulations contain several outdated references.
The emergency rule will correct these items.

The rule contained in 5 NYCRR Parts 10 through 14 (now Parts 10-16
as amended), which governs the empire zones program, is amended as
follows:

1. The emergency rule, tracking the requirements of Chapter 63 of the
Laws of 2005, requires placement of zone acreage into ‘‘distinct and sepa-
rate contiguous areas.’’

2. The emergency rule updates several outdated references, including:
the name change of the program from Economic Development Zones to
Empire Zones, the replacement of Standard Industrial Codes with the
North American Industrial Codes, the renaming of census-tract zones as
investment zones, the renaming of county-created zones as development
zones, and the replacement of the Job Training Partnership Act (and
private industry councils) with the Workforce Investment Act (and local
workforce investment boards).

3. The emergency rule adds the statutory definition of ‘‘cost-benefit
analysis’’ and provides for its use and applicability.

4. The emergency rule also adds several other definitions (such as ap-
plicant municipality, chief executive, concurring municipality, empire
zone capital tax credits or zone capital tax credits, clean energy research
and development enterprise, change of ownership, benefit-cost ratio,
capital investments, single business enterprise and regionally significant
project) and conforms several existing regulatory definitions to statutory
definitions, including zone equivalent areas, women-owned business
enterprise, minority-owned business enterprise, qualified investment proj-
ect, zone development plans, and significant capital investment projects.
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The emergency rule also clarifies regionally significant project eligibility.
Additionally, the emergency rule makes reference to the following tax
credits and exemptions: the Qualified Empire Zone Enterprise (‘‘QEZE’’)
Real Property Tax Credit, QEZE Tax Reduction Credit, and the QEZE
Sales and Use Tax Exemption. The emergency rule also reflects the
eligibility of agricultural cooperatives for Empire Zone tax credits and the
QEZE Real Property Tax Credit.

5. The emergency rule requires additional statements to be included in
an application for empire zone designation, including (i) a statement from
the applicant and local economic development entities pertaining to the
integration and cooperation of resources and services for the purpose of
providing support for the zone administrator, and (ii) a statement from the
applicant that there is no viable alternative area available that has existing
public sewer or water infrastructure other than the proposed zone.

6. The emergency rule amends the existing rule in a manner that allows
for the designation of nearby lands in investment zones to exceed 320
acres, upon the determination by the Department of Economic Develop-
ment that certain conditions have been satisfied.

7. The emergency rule provides a description of the elements to be
included in a zone development plan and requires that the plan be
resubmitted by the local zone administrative board as economic condi-
tions change within the zone. Changes to the zone development plan must
be approved by the Commissioner of Economic Development (‘‘the
Commissioner’’). Also, the rule adds additional situations under which a
business enterprise may be granted a shift resolution.

8. The emergency rule grants discretion to the Commissioner to
determine the contents of an empire zone application form.

9. The emergency rule tracks the amended statute's deletion of the cate-
gory of contributions to a qualified Empire Zone Capital Corporation from
those businesses eligible for the Zone Capital Credit.

10. The emergency rule reflects statutory changes to the process to
revise a zone's boundaries. The primary effect of this is to limit the number
of boundary revisions to one per year.

11. The emergency rule describes the amended certification and
decertification processes. The authority to certify and decertify now rests
solely with the Commissioner with reduced roles for the Department of
Labor and the local zone. Local zone boards must recommend projects to
the State for approval. The labor commissioner must determine whether
an applicant firm has been engaged in substantial violations, or pattern of
violations of laws regulating unemployment insurance, workers' compen-
sation, public work, child labor, employment of minorities and women,
safety and health, or other laws for the protection of workers as determined
by final judgment of a judicial or administrative proceeding. If such ap-
plicant firm has been found in a criminal proceeding to have committed
any such violations, the Commissioner may not certify that firm.

12. The emergency rule describes new eligibility standards for
certification. The new factors which may be considered by the Commis-
sioner when deciding whether to certify a firm is (i) whether a non-
manufacturing applicant firm projects a benefit-cost ratio of at least 20:1
for the first three years of certification, (ii) whether a manufacturing ap-
plicant firm projects a benefit-cost ratio of at least 10:1 for the first three
years of certification, and (iii) whether the business enterprise conforms
with the zone development plan.

13. The emergency rule adds the following new justifications for
decertification of firms: (a) the business enterprise, that has submitted at
least three years of business annual reports, has failed to provide eco-
nomic returns to the State in the form of total remuneration to its employ-
ees (i.e. wages and benefits) and investments in its facility greater in value
to the tax benefits the business enterprise used and had refunded to it; (b)
the business enterprise, if first certified prior to August 1, 2002, caused
individuals to transfer from existing employment with another business
enterprise with similar ownership and located in New York state to similar
employment with the certified business enterprise or if the enterprise
acquired, purchased, leased, or had transferred to it real property previ-
ously owned by an entity with similar ownership, regardless of form of
incorporation or organization; (c) change of ownership or moving out of
the Zone, (d) failure to pay wages and benefits or make capital invest-
ments as represented on the firm's application, (e) the business enterprise
makes a material misrepresentation of fact in any of its business annual
reports, and (f) the business enterprise fails to invest in its facility
substantially in accordance with the representations contained in its
application. In addition, the regulations track the statute in permitting the
decertification of a business enterprise if it failed to create new employ-
ment or prevent a loss of employment in the zone or zone equivalent area,
and deletes the condition that such failure was not due to economic cir-
cumstances or conditions which such business could not anticipate or
which were beyond its control. The emergency rule provides that the Com-
missioner shall revoke the certification of a firm if the firm fails the stan-
dard set forth in (a) above, or if the Commissioner makes the finding in (b)
above, unless the Commissioner determines in his or her discretion, after

consultation with the Director of the Budget, that other economic, social
and environmental factors warrant continued certification of the firm. The
emergency rule further provides for a process to appeal revocations of
certifications based on (a) or (b) above to the Empire Zones Designation
Board. The emergency rule also provides that the Commissioner may
revoke the certification of a firm upon a finding of any one of the other
criteria for revocation of certification set forth in the rule.

14. The emergency rule adds a new Part 12 implementing record-
keeping requirements. Any firm choosing to participate in the empire
zones program must maintain and have available, for a period of six years,
all information related to the application and business annual reports.

15. The emergency rule clarifies the statutory requirement from Chapter
63 of the Laws of 2005 that development zones (formerly county zones)
create up to three areas within their reconfigured zones as investment
(formerly census tract) zones. The rule would require that 75% of the
acreage used to define these investment zones be included within an
eligible or contiguous census tract. Furthermore, the rule would not require
a development zone to place investment zone acreage within a municipal-
ity in that county if that particular municipality already contained an
investment zone, and the only eligible census tracts were contained within
that municipality.

16. The emergency rule tracks the statutory requirements that zones
reconfigure their existing acreage in up to three (for investment zones) or
six (for development zones) distinct and separate contiguous areas, and
that zones can allocate up to their total allotted acreage at the time of
designation. These reconfigured zones must be presented to the Empire
Zones Designation Board for unanimous approval. The emergency rule
makes clear that zones may not necessarily designate all of their acreage
into three or six areas or use all of their allotted acreage; the rule removes
the requirement that any subsequent additions after their official redesigna-
tion by the Designation Board will still require unanimous approval by
that Board.

17. The emergency rule clarifies the statutory requirement that certain
defined ‘‘regionally significant’’ projects can be located outside of the
distinct and separate contiguous areas. There are four categories of
projects: (i) a manufacturer projecting the creation of fifty or more net
new jobs in the State of New York; (ii) an agri-business or high tech or
biotech business making a capital investment of ten million dollars and
creating twenty or more net new jobs in the State of New York, (iii) a
financial or insurance services or distribution center creating three hundred
or more net new jobs in the State of New York, and (iv) a clean energy
research and development enterprise. Other projects may be considered by
the empire zone designation board. Only one category of projects,
manufacturers projecting the creation of 50 or more net new jobs, are al-
lowed to progress before the identification of the distinct and separate
contiguous areas and/or the approval of certain regulations by the Empire
Zones Designation Board. Regionally significant projects that fall within
the four categories listed above must be projects that are exporting 60% of
their goods or services outside the region and export a substantial amount
of goods or services beyond the State.

18. The emergency rule clarifies the status of community development
projects as a result of the statutory reconfiguration of the zones.

19. The emergency rule clarifies the provisions under Chapter 63 of the
Laws of 2005 that allow for zone-certified businesses which will be lo-
cated outside of the distinct and separate contiguous areas to receive zone
benefits until decertified. The area which will be ‘‘grandfathered’’ shall
be limited to the expansion of the certified business within the parcel or
portion thereof that was originally located in the zone before redesignation.
Each zone must identify any such business by December 30, 2005.

20. The emergency rule elaborates on the ‘‘demonstration of need’’
requirement mentioned in Chapter 63 of the Laws of 2005 for the addition
(for both investment and development zones) of an additional distinct and
separate contiguous area. A zone can demonstrate the need for a fourth or,
as the case may be, a seventh distinct and separate contiguous area if (1)
there is insufficient existing or planned infrastructure within the three (or
six) distinct and separate contiguous areas to (a) accommodate business
development and there are other areas of the applicant municipality that
can be characterized as economically distressed and/or (b) accommodate
development of strategic businesses as defined in the local development
plan, or (2) placing all acreage in the other three or six distinct and sepa-
rate contiguous areas would be inconsistent with open space and wetland
protection, or (3) there are insufficient lands available for further business
development within the other distinct and separate contiguous areas.

The full text of the emergency rule is available at
www.empire.state.ny.us
This notice is intended to serve only as an emergency adoption, to be
valid for 90 days or less. This rule expires February 9, 2011.
Text of rule and any required statements and analyses may be obtained
from: Thomas P. Regan, NYS Department of Economic Development, 30
South Pearl Street, Albany NY 12245, (518) 292-5123, email:
tregan@empire.state.ny.us
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Regulatory Impact Statement
STATUTORY AUTHORITY:
Section 959(a) of the General Municipal Law authorizes the Commis-

sioner of Economic Development to adopt on an emergency basis rules
and regulations governing the criteria of eligibility for empire zone
designation, the application process, the certification of a business
enterprises as to eligibility of benefits under the program and the
decertification of a business enterprise so as to revoke the certification of
business enterprises for benefits under the program.

LEGISLATIVE OBJECTIVES:
The rulemaking accords with the public policy objectives the Legisla-

ture sought to advance because the majority of such revisions are in direct
response to statutory amendments and the remaining revisions either
conform the regulations to existing statute or clarify administrative
procedures of the program. These amendments further the Legislative
goals and objectives of the Empire Zones program, particularly as they
relate to regionally significant projects, the cost-benefit analysis, and the
process for certification and decertification of business enterprises. The
proposed amendments to the rule will facilitate the administration of this
program in a more efficient, effective, and accountable manner.

NEEDS AND BENEFITS:
The emergency rule is required in order to immediately implement the

statutory changes contained in Chapter 57 of the Laws of 2009. The emer-
gency rule also clarifies the administrative procedures of the program,
improves efficiency and helps make it more cost-effective and account-
able to the State's taxpayers, particularly in light of New York's current
fiscal climate.

COSTS:
A. Costs to private regulated parties: None. There are no regulated par-

ties in the Empire Zones program, only voluntary participants.
B. Costs to the agency, the state, and local governments: There will be

additional costs to the Department of Economic Development associated
with the emergency rule making. These costs pertain to the addition of
personnel that may need to be hired to implement the Empire Zones
program reforms. There may be savings for the Department of Labor as-
sociated with the streamlining of the State's administration and concentra-
tion of authority within the Department of Economic Development. There
is no additional cost to local governments.

C. Costs to the State government: None. There will be no additional
costs to New York State as a result of the emergency rule making.

LOCAL GOVERNMENT MANDATES:
None. Local governments are not mandated to participate in the Empire

Zones program. If a local government chooses to participate, there is a
cost associated with local administration that local government officials
agreed to bear at the time of application for designation as an Empire
Zone. One of the requirements for designation was a commitment to local
administration and an identification of local resources that would be
dedicated to local administration.

This emergency rule does not impose any additional costs to the local
governments for administration of the Empire Zones program.

PAPERWORK:
The emergency rule imposes new record-keeping requirements on busi-

nesses choosing to participate in the Empire Zones program. The emer-
gency rule requires all businesses that participate in the program to estab-
lish and maintain complete and accurate books relating to their
participation in the Empire Zones program for a period of six years.

DUPLICATION:
The emergency rule conforms to provisions of Article 18-B of the Gen-

eral Municipal Law and does not otherwise duplicate any state or federal
statutes or regulations.

ALTERNATIVES:
No alternatives were considered with regard to amending the regula-

tions in response to statutory revisions.
FEDERAL STANDARDS:
There are no federal standards in regard to the Empire Zones program.

Therefore, the emergency rule does not exceed any Federal standard.
COMPLIANCE SCHEDULE:
The period of time the state needs to assure compliance is negligible,

and the Department of Economic Development expects to be compliant
immediately.
Regulatory Flexibility Analysis

1. Effect of rule
The emergency rule imposes new record-keeping requirements on small

businesses and large businesses choosing to participate in the Empire
Zones program. The emergency rule requires all businesses that partici-
pate in the program to establish and maintain complete and accurate books
relating to their participation in the Empire Zones program for a period of
six years. Local governments are unaffected by this rule.

2. Compliance requirements
Each small business and large business choosing to participate in the

Empire Zones program must establish and maintain complete and accurate
books, records, documents, accounts, and other evidence relating to such
business's application for entry into the Empire Zone program and relat-
ing to existing annual reporting requirements. Local governments are unaf-
fected by this rule.

3. Professional services
No professional services are likely to be needed by small and large

businesses in order to establish and maintain the required records. Local
governments are unaffected by this rule.

4. Compliance costs
No initial capital costs are likely to be incurred by small and large busi-

nesses choosing to participate in the Empire Zones program. Annual
compliance costs are estimated to be negligible for both small and larges
businesses. Local governments are unaffected by this rule.

5. Economic and technological feasibility
The Department of Economic Development (‘‘DED’’) estimates that

complying with this record-keeping is both economically and technologi-
cally feasible. Local governments are unaffected by this rule.

6. Minimizing adverse impact
DED finds no adverse economic impact on small or large businesses

with respect to this rule. Local governments are unaffected by this rule.
7. Small business and local government participation
DED is in full compliance with SAPA Section 202-b(6), which ensures

that small businesses and local governments have an opportunity to partic-
ipate in the rule-making process. DED has conducted outreach within the
small and large business communities and maintains continuous contact
with small businesses and large businesses with regard to their participa-
tion in this program. Local governments are unaffected by this rule.
Rural Area Flexibility Analysis
The Empire Zones program is a statewide program. Although there are
municipalities and businesses in rural areas of New York State that are
eligible to participate in the program, participation by the municipalities
and businesses is entirely at their discretion. The emergency rule imposes
no additional reporting, recordkeeping or other compliance requirements
on public or private entities in rural areas. Therefore, the emergency rule
will not have a substantial adverse economic impact on rural areas or
reporting, recordkeeping or other compliance requirements on public or
private entities in such rural areas. Accordingly, a rural area flexibility
analysis is not required and one has not been prepared.
Job Impact Statement
The emergency rule relates to the Empire Zones program. The Empire
Zones program itself is a job creation incentive, and will not have a
substantial adverse impact on jobs and employment opportunities. In fact,
the emergency rule, which is being promulgated as a result of statutory
reforms, will enable the program to continue to fulfill its mission of job
creation and investment for economically distressed areas. Because it is
evident from its nature that this emergency rule will have either no impact
or a positive impact on job and employment opportunities, no further af-
firmative steps were needed to ascertain that fact and none were taken.
Accordingly, a job impact statement is not required and one has not been
prepared.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Excelsior Jobs Program

I.D. No. EDV-48-10-00010-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Addition of Parts 190-196 to Title 5 NYCRR.
Statutory authority: Economic Development Law, art. 17; and L. 2010,
ch. 59
Subject: Excelsior Jobs program.
Purpose: To create the process by which businesses may apply for and
receive the tax credits provided by the Excelsior Jobs Program.
Substance of proposed rule (Full text is posted at the following State
website:www.empire.state.ny.us): The regulation creates new Parts 190-
196 in 5 NYCRR as follows:

1) The regulation adds the definitions relevant to the Excelsior Jobs
Program (the ‘‘Program’’). Key definitions include, but are not limited to,
certificate of eligibility, certificate of tax credit, industry with significant
potential for private sector growth and economic development in the State,
preliminary schedule of benefits, regionally significant project and signif-
icant capital investment.
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2) The regulation creates the application and review process for the
Excelsior Jobs Program. In order to become a participant in the Program,
an applicant must submit a complete application and agree to a variety of
requirements, including, but not limited to, the following: (a) allowing the
exchange of its tax information between Department of Taxation and
Finance and Department of Economic Development (the ‘‘Department’’);
(b) allowing the exchange of its tax and employer information between the
Department of Labor and the Department; (c) agreeing to be permanently
decertified from the empire zones program if admitted into the Excelsior
Jobs Program; (d) providing, if requested by the Department, a plan outlin-
ing the schedule for meeting job and investment requirements as well as
providing its tax returns, information concerning its projected investment,
an estimate of the portion of the federal research and development tax
credits attributable to its research and development activities in New York
state, and employer identification or social security numbers for all related
persons to the applicant.

3) Applicants must also certify that they are in substantial compliance
with all environmental, worker protection and local, state and federal tax
laws.

4) Upon receiving a complete application, the Commissioner of the
Department shall review the application to ensure it meets eligibility
criteria set forth in the statute (see 5 below). If it does not, the application
shall not be accepted. If it does meet the eligibility criteria, the Commis-
sioner may admit the applicant into the Program. If admitted into the
Program, an applicant will receive a certificate of eligibility and a prelimi-
nary schedule of benefits. The preliminary schedule of benefits may be
amended by the Commissioner provided he or she complies with the credit
caps established in General Municipal Law section 359.

5) The regulation sets forth the eligibility criteria for the Program. To
be a participant in the program, an applicant must be operating predomi-
nantly in a strategic industry and meet the respective job requirements for
strategic industries or be a regionally significant project. The strategic
industries are specifically delineated in the regulation as follows: (a)
financial services data center or a financial services back office operation;
(b) manufacturing; (c) software development; (d) scientific research and
development; (e) agriculture; (f) back office operations in the state; (g)
distribution center; or (h) in an industry with significant potential for
private-sector economic growth and development in this state. When
determining whether an applicant is operating predominantly in a strategic
industry, or as a regionally significant project, the commissioner will ex-
amine the nature of the business activity at the location for the proposed
project and will make eligibility determinations based on such activity.

6) In addition, a business entity operating predominantly in manufactur-
ing must create at least twenty-five net new jobs; a business entity operat-
ing predominately in agriculture must create at least ten net new jobs; a
business entity operating predominantly as a financial service data center
or financial services customer back office operation must create at least
one hundred net new jobs; a business entity operating predominantly in
scientific research and development must create at least ten net new jobs;
a business entity operating predominantly in software development must
create at least ten net new jobs; a business entity creating or expanding
back office operations or a distribution center in the state must create at
least one hundred fifty net new jobs; or a business entity must be a Region-
ally Significant Project; or a business entity operating predominantly in
one of the industries referenced above but which does not meet the job
requirements must have at least fifty full-time job equivalents, and must
demonstrate that its benefit-cost ratio is at least ten to one (10:1).

7) A business entity must be in substantial compliance with all worker
protection and environmental laws and regulations and may not owe past
due state or local taxes. Also, the regulation explicitly excludes: a not-for-
profit business entity, a business entity whose primary function is the pro-
vision of services including personal services, business services, or the
provision of utilities, and a business entity engaged predominantly in the
retail or entertainment industry, and a company engaged in the generation
or distribution of electricity, the distribution of natural gas, or the produc-
tion of steam associated with the generation of electricity from eligibility
for this program.

8) The regulation sets forth the evaluation standards that the Commis-
sioner can utilize when determining whether to admit an applicant to the
Program. These include the following: (1) whether the Applicant is
proposing to substantially renovate contaminated, abandoned or underuti-
lized facilities; or (2) whether the Applicant will use energy-efficient
measures, including, but not limited to, the reduction of greenhouse gas
and emissions and the Leadership in Energy and Environmental Design
(LEED) green building rating system for the project identified in its ap-
plication; or (3) the degree of economic distress in the area where the Ap-
plicant will locate the project identified in its application; or (4) the degree
of Applicant's financial viability, strength of financials, readiness and
likelihood of completion of the project identified in the application; or (5)
the degree to which the project identified in the Application supports New

York State's minority and women business enterprises; or (6) the degree
to which the project identified in the Application supports the principles of
Smart Growth; or (7) the estimated return on investment that the project
identified in the Application will provide to the State; or (8) the overall
economic impact that the project identified in the Application will have on
a region, including the impact of any direct and indirect jobs that will be
created; or (9) the degree to which other state or local incentive programs
are available to the Applicant; or (10) the likelihood that the project identi-
fied in the Application would be located outside of New York State but for
the availability of state or local incentives.

9) The regulation requires an applicant to submit evidence of achieving
job and investment requirements stated in its application in order to
become a participant in the Program. After such evidence is found suf-
ficient, the Department will issue a certificate of tax credit to a participant.
This certificate will specify the exact amount of the tax credit components
a participant may claim and the taxable year in which the credit may be
claimed.

10) A participant's increase in employment, qualified investment, or
federal research and development tax credit attributable to research and
development activities in New York state above its projections listed in its
application shall not result in an increase in tax benefits under this article.
However, if the participant's expenditures are less than the estimated
amounts, the credit shall be less than the estimate.

11) The regulation next delineates the calculation of the tax credits as
described in statute.

12) The tax credit components are refundable. If a participant fails to
satisfy the eligibility criteria in any one year, it loses the ability to claim
the credit for that year.

13) The regulation requires participants to keep all relevant records for
their duration of program participation plus three years.

14) The regulation requires a participant to submit a performance report
annually and states that the Commissioner shall prepare a program report
on a quarterly basis for posting on the Department's website.

15) The regulation calls for removal of a participant in the Program for
failing to meet the application requirements or failing to meet the mini-
mum job or investment requirements of the statute. Upon removal, a par-
ticipant will be notified in writing and have the right to appeal such
removal.

16) The regulation lays out the appeal process for participant's who
have been removed from the Program. A participant will have thirty (30)
days to appeal to the Department. An appeal officer will be appointed and
shall evaluate the merits of the appeal and any response from the
Department. The appeal officer will determine whether a hearing is neces-
sary and the level of formality required. The appeal officer will prepare a
report and make recommendations to the Commissioner. The Commis-
sioner will then issue a final determination in the case.

The full text of the proposed rule is available at the Department's
website at http://www.esd.ny.gov/BusinessPrograms/Excelsior.html.
Text of proposed rule and any required statements and analyses may be
obtained from: Thomas P Regan, NYS Department of Economic Develop-
ment, 30 South Pearl Street, Albany, NY 12245, (518) 292-5123, email:
tregan@empire.state.ny.us
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement

STATUTORY AUTHORITY:
Chapter 59 of the Laws of 2010 established Article 17 of the Economic

Development Law, creating the Excelsior Jobs Program and authorizing
the Commissioner of Economic Development to adopt, on an emergency
basis, rules and regulations governing the Program.

LEGISLATIVE OBJECTIVES:
The proposed rulemaking accords with the public policy objectives the

Legislature sought to advance because they directly address the legislative
findings and declarations that New York State needs, as a matter of public
policy, to create competitive financial incentives for businesses to create
jobs and invest in the new economy. The Excelsior Jobs Program is cre-
ated to support the growth of the State's traditional economic pillars
including the manufacturing and financial industries and to ensure that
New York emerges as the leader in the knowledge, technology and in-
novation based economy. The Program will encourage the expansion in
and relocation to New York of businesses in growth industries such as
clean-tech, broadband, information systems, renewable energy and
biotechnology.

NEEDS AND BENEFITS:
The proposed rule is required in order to implement the statute

contained in Article 17 of the Economic Development Law, creating the
Excelsior Jobs Program. This rule will establish the process and procedures
for launching this new Program in the most efficient and cost-effective
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manner while protecting all New York State taxpayers with rules to ensure
accountability, performance and adherence to commitments by businesses
choosing to participate in the Program.

The Excelsior Jobs Program will provide job creation and investment
incentives to firms in such targeted industries as biotechnology, pharma-
ceutical, high-tech, clean-technology, green technology, financial ser-
vices, agriculture and manufacturing. Firms in these strategic industries
that create and maintain new jobs or make significant financial investment
will be eligible for up to four new tax credits. The Program will encourage
businesses to expand in and relocate to New York while maintaining strict
accountability standards to guarantee that businesses deliver on job and
investment commitments. Program costs are capped at $250 million annu-
ally to maintain fiscal affordability and ensure that New Yorkers realize a
positive return on their investment.

Firms in the Excelsior Jobs Program may qualify for four new, fully
refundable tax credits. Businesses claim the credits over a five year period.
To earn any of the following credits firms must first meet and maintain the
established job and investment thresholds discussed in this regulation:

The Excelsior Jobs Tax Credit: A credit of up to $5,000 per new job to
cover a portion of the associated payroll cost.

The Excelsior Investment Tax Credit: Valued at two percent of quali-
fied investments.

The Excelsior Research and Development Tax Credit: A ten percent
credit for new investments based on the Federal Research and Develop-
ment credit.

The Excelsior Real Property Tax Credit: Available to firms locating in
certain distressed areas (see Investment Zone list below) and to firms in
targeted industries that meet higher employment and investment
thresholds.

COSTS:
A. Costs to private regulated parties: None. There are no regulated par-

ties in the Excelsior Jobs Program, only voluntary participants.
B. Costs to the agency, the state, and local governments: The Depart-

ment of Economic Development does not anticipate any significant costs
with respect to implementation of this program. The Excelsior Jobs
Program will be an additional economic development tool for existing
staff to use when working with businesses planning to grow and expand in
NYS and therefore the Department will be administering the Program us-
ing its existing resources. There is no formal role for local governments in
the administration of the Program and therefore no additional cost to local
governments. To the contrary, the success of the Program will help expand
the tax base for local governments.

C. Costs to the State government: Pursuant to Chapter 59 of the Laws
of 2010, the Program calls for a cap of $1.25 billion in tax credits during
the period 2011 to 2019.

LOCAL GOVERNMENT MANDATES:
None. There are no mandates on local governments with respect to the

Excelsior Jobs Program. This rule does not impose any costs to local
governments for administration of the Excelsior Jobs Program.

PAPERWORK:
The rule requires businesses choosing to participate in the Excelsior

Jobs Program to establish and maintain complete and accurate books relat-
ing to their participation in the Excelsior Jobs Program for a period of
three years beyond their participation in the Program. However, this
requirement does not impose significant additional paperwork burdens on
businesses choosing to participate in the Program but instead simply
requires that information currently established and maintained be shared
with the Department in order to verify that the business has met its job cre-
ation and investment commitments.

DUPLICATION:
The rule does not duplicate any state or federal statutes or regulations.
ALTERNATIVES:
No alternatives were considered with regard to amending the regula-

tions in response to statutory revisions. The Department conducted
outreach with respect to this rulemaking. Specifically, it contacted the
Citizens Budget Commission, Partnership for New York City, the Buffalo
Niagara Partnership and the New York State Economic Development
Council and received comments from them. The Department carefully
considered all comments made with respect to the regulation. The Depart-
ment received a variety of comments from the organizations indicated
above. Several changes that improved the definitions or clarified the
administrative process were incorporated. Some suggested changes would
have expanded the text and its definitions beyond the statutory foundation
and the Department rejected these.

FEDERAL STANDARDS:
There are no federal standards in regard to the Excelsior Jobs Program.

Therefore, the rule does not exceed any Federal standard.
COMPLIANCE SCHEDULE:
The period of time the state needs to assure compliance is negligible,

and the Department of Economic Development expects to be compliant
immediately.

Regulatory Flexibility Analysis
1. Effect of rule
The proposed rule imposes record-keeping requirements on all busi-

nesses (small, medium and large) that choose to participate in the Excelsior
Jobs Program. The rule requires all businesses that participate in the
Program to establish and maintain complete and accurate books relating to
their participation in the Program for the duration of their term in the
Program plus three additional years. Local governments are unaffected by
this rule.

2. Compliance requirements
Each business choosing to participate in the Excelsior Jobs Program

must establish and maintain complete and accurate books, records, docu-
ments, accounts, and other evidence relating to such business's applica-
tion for entry into the program and relating to annual reporting
requirements. Local governments are unaffected by this rule.

3. Professional services
The information that businesses choosing to participate in the Excelsior

Jobs Program would be information such businesses already must estab-
lish and maintain in order to operate, i.e. wage reporting, financial re-
cords, tax information, etc. No additional professional services would be
needed by businesses in order to establish and maintain the required
records. Local governments are unaffected by this rule.

4. Compliance costs
Businesses (small, medium or large) that choose to participate in the

Excelsior Jobs Program must create new jobs and/or make capital invest-
ments in order to receive any tax incentives under the Program. If busi-
nesses choosing to participate in the Program do not fulfill their job cre-
ation or investment commitments, such businesses would not receive
financial assistance. There are no other initial capital costs that would be
incurred by businesses choosing to participate in the Excelsior Jobs
Program. Annual compliance costs are estimated to be negligible for busi-
nesses because the information they must provide to demonstrate their
compliance with their commitments is information that is already
established and maintained as part of their normal operations. Local
governments are unaffected by this rule.

5. Economic and technological feasibility
The Department of Economic Development (‘‘DED’’) estimates that

complying with this record-keeping is both economically and technologi-
cally feasible. Local governments are unaffected by this rule.

6. Minimizing adverse impact
DED finds no adverse economic impact on small or large businesses

with respect to this rule. Local governments are unaffected by this rule.
7. Small business and local government participation
DED is in compliance with SAPA Section 202-b(6), which ensures that

small businesses and local governments have an opportunity to participate
in the rule-making process. DED has conducted outreach within the small
and large business communities and maintains continuous contact with
small and large businesses with regard to their participation in this
program. Local governments are unaffected by this rule.
Rural Area Flexibility Analysis
The Excelsior Jobs Program is a statewide business assistance program.
Strategic businesses in rural areas of New York State are eligible to apply
to participate in the program entirely at their discretion. Municipalities are
not eligible to participate in the Program. The proposed rule does not
impose any special reporting, recordkeeping or other compliance require-
ments on private entities in rural areas. Therefore, the rule will not have a
substantial adverse economic impact on rural areas nor on the reporting,
recordkeeping or other compliance requirements on public or private enti-
ties in such rural areas. Accordingly, a rural area flexibility analysis is not
required and one has not been prepared.
Job Impact Statement
The proposed rule relates to the Excelsior Jobs Program. The Excelsior
Jobs Program will enable New York State to provide financial incentives
to businesses in strategic industries that commit to create new jobs and/or
to make significant capital investment. This Program, given its design and
purpose, will have a substantial positive impact on job creation and
employment opportunities. The rule will enable the Department to fulfill
its mission of job creation and investment throughout the State and in
economically distressed areas through implementation of this new eco-
nomic development program. Because this rule will authorize the Depart-
ment to immediately begin offering financial incentives to strategic
industries that commit to creating new jobs and/or to making significant
capital investment in the State during these difficult economic times, it
will have a positive impact on job and employment opportunities. Accord-
ingly, a job impact statement is not required and one has not been prepared.
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Office of Mental Health

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Standards for Family Care Homes

I.D. No. OMH-48-10-00008-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: This is a consensus rule making to repeal Part 87; and
add Part 585 to Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 7.09, 31.03 and 31.04
Subject: Standards for Family Care Homes.
Purpose: Establish a new 14 NYCRR Part 585 to update and clarify stan-
dards for Family Care Homes. Repeal substantively obsolete Part 87.
Substance of proposed rule (Full text is posted at the following State
website:www.omh.state.ny.us): Summary

This rule will create a new 14 NYCRR Part 585, Standards for Family
Care Homes, and will repeal the substantively obsolete 14 NYCRR Part
87. This rule provides greater accuracy and clarity to family care provid-
ers with respect to the standards under which they are expected to operate.

Overview
The Office of Mental Health issues operating certificates to qualified

individuals in the community who agree to provide specific residential
services in their own homes to no more than six persons with mental
illness. Family care homes provide 24-hour residential services in small
family settings that match resident needs and provider skills and offer an
individually-tailored living environment for residents. The rules which es-
tablish standards for family care homes are currently found at 14 NYCRR
Part 87, which had been promulgated by the Department of Mental
Hygiene. At the time, the Department of Mental Hygiene was comprised
of the Office of Mental Health, the Office for People with Developmental
Disabilities or ‘‘OPWDD’’ (formerly known as the Office of Mental
Retardation and Developmental Disabilities) and the Office of Alcoholism
and Substance Abuse Services or ‘‘OASAS’’ (formerly known as the Of-
fice of Alcoholism and Substance Abuse). None of those agencies had its
own rule making authority. In 1977, the New York State Mental Hygiene
Law was recodified, and the Department of Mental Hygiene was divided
into three autonomous agencies, all of which had independent rulemaking
authority.

The Office of Mental Health has determined that 14 NYCRR Part 87 is
outdated, and does not reflect current statutory citations or amendments
made over the past several years. It does not clearly convey the expecta-
tions of the Office of Mental Health with respect to current standards and
operating practices. 14 NYCRR Part 87 no longer applies to OPWDD, as
it was superseded in 1985 by 14 NYCRR Part 687. OASAS does not oper-
ate family care homes; therefore, 14 NYCRR Part 87 does not apply to
that agency. Both OPWDD and OASAS are filing consensus rulemakings
to repeal this Part simultaneously with this OMH filing.

Requirements
14 NYCRR Part 585 contains provisions that reflect current practice

and expectations with respect to family care homes, such that effectively
no new requirements will be imposed upon existing providers. The new
14 NYCRR Part 585 includes additional definitions, supplementary detail
regarding operating certificates and the application process to obtain
operating certificates, statutory requirements regarding carbon monoxide
detectors, and provisions regarding restraint and firearms in Family Care
homes.
Text of proposed rule and any required statements and analyses may be
obtained from: Joyce Donohue, NYS Office of Mental Health, 44 Hol-
land Avenue, Albany, NY 12229, (518) 474-1331, email:
cocbjdd@omh.state.ny.us
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Consensus Rule Making Determination

This rule making is filed as a Consensus rule on the grounds that its
purpose is to update standards which apply to providers of Family Care
Homes, make technical corrections and conform to non-discretionary
statutory requirements.

The rule making creates a new 14 NYCRR Part 585 to replace and
repeal 14 NYCRR Part 87. The existing regulations governing standards

for family care homes (Part 87) are significantly outdated. They were
established under the Department of Mental Hygiene and do not reflect
current statutory citations or amendments made with respect to Subdivi-
sion 5-a of Section 378 of the Executive Law (‘‘Amanda's Law’’), the use
and placement of carbon monoxide detectors, and other safety issues.
Furthermore, existing regulations do not address the prohibition of fire-
arms in Family Care homes, nor do they detail forbidden actions such as
the use of restraint in any form.

When the existing regulations were promulgated, the Office of Mental
Health, the former Office of Mental Retardation and Developmental Dis-
abilities (now known as the Office for People with Developmental Dis-
abilities, or ‘‘OPWDD’’), and the Office of Alcoholism and Substance
Abuse (now known as the Office of Alcoholism and Substance Abuse Ser-
vices, or ‘‘OASAS’’), were all a part of the Department of Mental
Hygiene, and none had its own rulemaking authority. In 1977, the New
York State Mental Hygiene Law was recodified, and the Department of
Mental Hygiene was divided into three autonomous agencies, all of which
had independent rulemaking authority.

The Office of Mental Health has confirmed that 14 NYCRR Part 87 is
substantively obsolete. As a result, both OPWDD and OASAS are also fil-
ing consensus rule makings to repeal Part 87. Upon adoption of the new
14 NYCRR Part 585, Part 87 will no longer be in effect. It should be noted
that 14 NYCRR Part 585 contains provisions that reflect current practice
and expectations with respect to family care homes, such that effectively
no new requirements will be imposed upon existing providers.

Statutory Authority: Section 7.09 of the Mental Hygiene Law grants the
Commissioner of the Office of Mental Health the authority and responsi-
bility to adopt regulations that are necessary and proper to implement mat-
ters under his/her jurisdiction.

Sections 31.03 and 31.04 of the Mental Hygiene Law authorize the
Commissioner of Mental Health to set standards of quality and adequacy
of facilities, equipment, personnel, services, records and programs for the
rendition of services, including family care homes, for persons diagnosed
with mental illness, pursuant to an operating certificate.
Job Impact Statement
A Job Impact statement is not being submitted with this notice because it
is evident from the subject matter of the amendments that they will have
no impact on jobs and employment opportunities.

Department of Motor Vehicles

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Stop Arms on School Buses

I.D. No. MTV-48-10-00005-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: This is a consensus rule making to amend section 46.7
of Title 15 NYCRR.
Statutory authority: Vehicle and Traffic Law, sections 215(a) and 220
Subject: Stop arms on school buses.
Purpose: Permits equipping a school bus with a right side stop arm or
right side stop arm and convex mirror assembly.
Text of proposed rule: Pursuant to the authority contained in Sections
215(a) and 220 of the Vehicle and Traffic Law, the Commissioner of Mo-
tor Vehicles hereby amends 15 NYCRR Part 46 as follows:

46.7 Use of School Bus Stop Arm.
(a) Driver's (left) side stop arms.

(1) Stop arms on school buses installed under Section 375(21-c) of
the Vehicle and Traffic Law must be activated while the vehicle is stopped
and engaged in picking up or discharging passengers and must be installed
on the left side of the bus. A school bus stop arm must be fully retracted
whenever the school bus is in motion. Every school bus designed with a
capacity of 45 persons or more, and manufactured for use in this state on
or after January 1, 2002 shall be equipped with a second stop arm to be lo-
cated on the driver's side of the bus, as close as practical to the rear corner
of the bus. A school bus stop arm shall conform to specifications set forth
in 49 CFR 571.131. The Commissioner of Motor Vehicles adopts the fol-
lowing sections of title 49 of the Code of Federal Regulations with the
same force and effect as though herein fully set forth at length: Part
571.131. These standards shall apply to persons required to install stop
arms on school buses.
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[(b)](2) Incorporation by reference. The provisions of the Code of
Federal Regulations which have been incorporated by reference in this
Part have been filed in the Office of the Secretary of State of New York,
the publication so filed being the booklet entitled Code of Federal Regula-
tions, title 49, part 571.131 as revised March 28, 1998, published by the
Office of the Federal Register. The regulations incorporated by reference
may be examined at the Office of the Department of State, 41 State St.,
Albany, NY 12231-0001, the Supreme Court Libraries, the Legislative
Library, or the New York State Department of Motor Vehicles, Office of
Counsel, 6 Empire State Plaza[Swan Street Building], Albany, NY 12228.
They may also be purchased from the Superintendent of Documents,
Government Printing Office, Washington, DC 20402. Copies of the Code
of Federal Regulations are also available at many public libraries and bar
association libraries.

(b) Right side stop arms. One stop arm may be installed on the right
side of the bus and the forward-facing side of the arm may be equipped
with a convex mirror. The stop arm may be activated only while the vehi-
cle is stopped and engaged in picking up or discharging passengers. The
stop arm must be fully retracted whenever the school bus is in motion. Any
stop arm to be installed on the right side of the bus must be pre-approved
by the Commissioner of Transportation in a manner prescribed by the
Commissioner of Transportation. Any request for additional information
regarding the approval procedures should be made in writing to: New
York State Department of Transportation, Passenger Vehicle Safety Sec-
tion, 50 Wolf Road, POD 53, Albany, NY 12232. In addition, a right side
stop arm must conform to the following specifications:

(1) The mirror/stop arm shall be mounted in the window band area
midway between the rear axle and the end of the bus and when deployed
shall not obstruct the driver's view of vehicles approaching from the rear
as seen in the right side rear view mirror.

(2) The mounting bracket must have a quick release feature that will
permit quick release and removal of the stop arm by a first responder.

(3) All wiring for the device must meet or exceed the bus manufactur-
er's original equipment manufacturing specifications and installation
methodology.

(4) Power supply circuits must have bus manufacturer compatible
circuit breakers or fuses to ensure that any failure of the device does not
render the bus inoperable.

(5) The device must have an override switch installed to allow the
driver to disable the equipment.

(6) For buses with programmed, logic-controlled, electrical systems,
the device wiring and circuitry must be compatible with the bus wiring
and circuitry. All wiring must be rerouted through standard accessory
wire channels.
Text of proposed rule and any required statements and analyses may be
obtained from: Monica J Staats, NYS Department of Motor Vehicles,
Legal Bureau, Room 526, 6 Empire State Plaza, Albany, NY 12228, (518)
486-3131, email: monica.staats@dmv.state.ny.us
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Consensus Rule Making Determination

Section 46.7 of the Commissioner's regulations is amended to allow an
owner/operator to equip a school bus with a right side stop arm or right
side stop arm and convex mirror assembly. The installation of these de-
vices is voluntary. No school district or bus contractor will be required to
install this device.

A pilot program was conducted from January 2009 to June 2010 under
the auspices of the Departments of Motor Vehicles and Transportation. A
stop arm/convex mirror device was installed on twenty test school buses
and used for their routine day-to-day operations. The testing was done in
different geographic areas of the state, in both urban and rural school
districts. After evaluating the data collected during the pilot program, vol-
untary use of such devices was approved by both the New York State
Department of Transportation and the New York State Department of Mo-
tor Vehicles. The devices have two benefits: They are effective in provid-
ing the school bus driver with adequate vision of a known blind spot on
the right hand side of the bus. They also deter motorists trying to pass a
stopped school bus on the right, while passengers are either entering or
exiting the bus.

In summary, this proposed rule does not mandate that these devices
must be used by either school districts or motor carriers. Since the installa-
tion of the device is voluntary and imposes no mandates upon school
districts or bus contractors, the Department anticipates no objection to the
proposal.
Job Impact Statement
A JIS is not submitted because this rule will have no adverse impact on
job creation or job development in New York State.

Office for People with
Developmental Disabilites

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Repeal of an Obsolete Rule Pertaining to Family Care Homes

I.D. No. PDD-48-10-00007-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: This is a consensus rule making to repeal Part 87; and
amend section 687.1 of Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 13.09(b) and 16.00
Subject: Repeal of an obsolete rule pertaining to family care homes.
Purpose: To repeal 14 NYCRR Part 87 and references to that Part.
Text of proposed rule: Part 87 of Title 14 NYCRR is repealed.

14 NYCRR Section 687.1 is amended as follows:
Section 687.1. Applicability.
This Part shall apply to all family care homes (see section [687.11]

687.99 of this Part) operating or to be operated under an operating cer-
tificate (see [687.11] section 687.99 of this Part) obtained from the
Office [of Mental Retardation and] For People With Developmental
Disabilities (hereinafter referred to as [OMRDD] OPWDD see section
[687.11] 687.99 of this Part) [on or after the effective date of this Part,
and supersedes Part 87 of this Title as it relates to services for
developmentally disabled (see section 687.11) individuals].
Text of proposed rule and any required statements and analyses may be
obtained from: Barbara Brundage, Director, Regulatory Affairs Unit,
OPWDD, 44 Holland Ave., Albany, NY 12229, (518) 474-1830, email:
barbara.brundage@omr.state.ny.us
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Additional matter required by statute: Pursuant to the requirements of the
State Environmental Quality Review Act, OPWDD, as lead agency, has
determined that the action described herein will have no effect on the
environment, and an E.I.S. is not needed.
Consensus Rule Making Determination

14NYCRR Part 87, Standards for Family Care Homes, was promul-
gated in the 1970s by the Department of Mental Hygiene.

When these regulations were promulgated, the Office of Mental
Health (OMH), the former Office of Mental Retardation and Develop-
mental Disabilities (now known as the Office For People With
Developmental Disabilities, or ‘‘OPWDD’’), and the Office of
Alcoholism and Substance Abuse (now known as the Office of
Alcoholism and Substance Abuse Services, or ‘‘OASAS’’), were all a
part of the Department of Mental Hygiene, and none had its own
rulemaking authority. In 1977, the New York State Mental Hygiene
Law was recodified, and the Department of Mental Hygiene was
divided into those three autonomous agencies, all of which had inde-
pendent rulemaking authority.

In 1985, the Office of Mental Retardation and Developmental Dis-
abilities (now OPWDD) promulgated 14NYCRR Part 687 which
contains standards pertinent to family care homes in the OPWDD
system. Pursuant to the language in Section 687.1, Part 687 supersedes
Part 87 as it relates to services for individuals with developmental
disabilities. Although Part 87 became obsolete at that point in time
concerning family care homes for individuals with developmental dis-
abilities, OPWDD was unable to repeal Part 87 because it could have
governed the operation of family care homes for individuals served by
OMH and/or OASAS who did not have developmental disabilities.

OMH is now proposing the promulgation of a new Part 585 to gov-
ern the operation of family care homes in its system. Further, OASAS
does not operate family care homes. Therefore, upon the promulga-
tion of Part 585, Part 87 will become substantively obsolete as no
family care home will be governed by its requirements.
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Concurrent with OMH's promulgation of new Part 585, all three
autonomous offices within the Department of Mental Hygiene
(OPWDD, OMH and OASAS) are therefore proposing the repeal of
the obsolete Part 87.

OPWDD is also proposing to delete the language in Part 687 super-
seding Part 87 as it will no longer be necessary.

This rule making is filed as a Consensus rule on the grounds that its
purpose is to repeal obsolete regulations and that no person is likely to
object.
Job Impact Statement
A Job Impact statement is not being submitted with this notice because it
is evident from the subject matter of the amendments that they will have
no impact on jobs and employment opportunities.

Racing and Wagering Board

EMERGENCY
RULE MAKING

Pre-Race Detention for Horses Owned by a Person Other Than
the Person Who Owned the Horse at the Time of TCO2 Violation

I.D. No. RWB-48-10-00001-E
Filing No. 1174
Filing Date: 2010-11-10
Effective Date: 2010-11-10

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 4120.14 of Title 9 NYCRR.
Statutory authority: Racing, Pari-Mutuel Wagering and Breeding Law,
sections 101(1), 301(1) and (2)(a)
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: This emergency
rulemaking is necessary to preserve the general welfare. Article I Section
9 of the New York State Constitution states that pari-mutuel wagering is
authorized so that “the state shall derive a reasonable revenue for the sup-
port of government.” In October, 2009, financial analysts announced that
New York State faces a deficit of nearly $50 billion over the next three
and a half years. The imposition of pre-race detention orders against in-
nocent third-party owners of race horses would be cost prohibitive, force
owners to relocate their race horses out of state to compete, and impair the
state’s ability to derive reasonable revenue in support of government. In
the present case, this rule is needed to suspend pre-race detention orders
for at least 56 horses. The rulemaking will also amend the rule so that pre-
race detention orders apply to persons, and not the horses, which are
routinely transferred through sales or claiming races. The cost of pre-race
detention for non-culpable owners offsets any potential profits that may be
realized in purse money, and serves as a deterrent to race in New York for
at least 8 months. The loss of even a few race horses in the state negatively
impacts job creation and state revenue derived from pari-mutuel activities.
This emergency rulemaking is need to provide valuable revenue for a state
that faces multi-year deficits.
Subject: Pre-race detention for horses owned by a person other than the
person who owned the horse at the time of TCO2 violation.
Purpose: To allow the Board to suspend or terminate a detention order as
a result of a court order involving 3rd party ownership.
Text of emergency rule: Subdivision (b) of Section 4120.14 is amended
to read as follows:

(b) Each owner who is using a trainer at the time the trainer com-
mits a repeat violation of Rule 4120.13 shall be required for eight
months to race in pre-race detention all standardbred horses, that
were under the care or control of this trainer and any replacements of
them. This shall not apply unless the trainer's earlier violation hap-
pened within the past twelve months. [All horses of a trainer who has
violated Rule 4120.13 more than once in the preceding 12 months
shall be placed under pre-race detention, without regard to whether
the horses are transferred to a new trainer, for a period of eight (8)
months from the date of the most recent violation.] The racetrack

operator sponsoring the race shall make such pre-race detention avail-
able, at the sole expense of the trainer, for at least six (6) hours before
the start of the race program and as required by the judges. If during a
detention period a trainer violates Rule 4120.13, then the detention
period shall be extended for such time as the judges deem appropriate.
This notice is intended to serve only as an emergency adoption, to be
valid for 90 days or less. This rule expires February 7, 2011.
Text of rule and any required statements and analyses may be obtained
from: Mark Stuart, Assistant Counsel, New York State Racing and Wa-
gering Board, One Broadway Center, Suite 600, Schenectady, New York
12305, (518) 395-5400, email: mark.stuart@racing.ny.gov
Regulatory Impact Statement

1. Statutory authority and legislative objectives of such authority:
The Board is authorized to promulgate these rules pursuant to Racing
Pari-Mutuel Wagering and Breeding Law sections 101 (1), 301(1) and
(2)(a). Under section 101, the Board has general jurisdiction over all
horse racing activities and all pari-mutuel thoroughbred racing
activities. Section 301, subdivision (1), authorizes the Board to pre-
scribe rules and regulations for harness racing. Section 301, subdivi-
sion (2), paragraph (a) directs the Racing and Wagering Board to pre-
scribe rules and regulations for effectually preventing the
administration of drugs or improper acts for the purpose of affecting
the speed of harness horses in races in which they are about to
participate.

2. Legislative objectives: To enable the New York State Racing and
Wagering Board to preserve the integrity of pari-mutuel racing, while
generating reasonable revenue for the support of government.

3. Needs and benefits: This rulemaking will give the Board the
authority to modify or eliminate certain pre-race detention orders in
cases where court action or the failure of a seller to disclose the order
to a third-party buyer unjustly impacts the third-party buyer. It is nec-
essary for the Board to adopt an emergency rule to relieve wholly in-
nocent third parties of the pre-race detention orders.

The rulemaking will also change the rule that imposes a pre-race
detention order against a horse, and makes such an order actionable
against the owner. This is needed to avoid the problems of proving in
an administrative hearing that a new owner had knowledge that a horse
was under a pre-race detention order. Horses change ownership
routinely through claiming races and out of state sales, where the board
has little to no ability to ensure that the seller provides notice of the
order to the new owner. Changing this rule would eliminate the issue
of trying to determine innocent ownership of a horse that is under a
pre-race detention order.

The issue of innocent third-party ownership arose as a result of a
court proceeding challenging the Board's pre-race detention rule. The
original case involved 81 horses trained by two different trainers,
where, even though only two horses were found to have failed the
excess TCO2 test, all of their 81 horses were subject to 8-month pre-
race detention orders imposed by the New York State Racing & Wa-
gering Board as required under Board Rule 4120.14.

Under Board Rule 4120.14, pre-race detention orders were applied
to the horses that were under the trainer who was charged. Even if the
horse was transferred to another trainer or new owner, the horse was
subject to an eight-month pre-race detention order under the new
trainer or owner.

In this case, the supreme court nullified the Board's pre-race deten-
tion rule. Eventually, the supreme court decision was overturned and
the rule was declared valid by an appeals court. In the interim between
the nullification decision and the validation decision, owners of some
of the horses sold those horses. The lower court intervention clearly
allowed the sales of the horses, and by the time the appeals court up-
held the pre-race detention rule, 56 horses had been sold to different
owners. The Board then had to apply the pre-race detention rule to the
new owners. All of the owners of those horses subsequently appealed
to the Board stating they are wholly innocent.

The court case brought to light the need to give the Board the
authority to suspend pre-race detention orders in cases where, in the
best interests of justice, a horse under a pre-race detention order is
transferred to a new owner, and the seller failed to disclose such order.

4. Costs:
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(a) Costs to regulated parties for the implementation of and continu-
ing compliance with the rule: None. This rulemaking will allow the
Board to relieve certain horse owners and innocent third-party horse
owners from pre-race detention orders and the costs associated with
such orders.

(b) Costs to the agency, the state and local governments for the
implementation and continuation of the rule: None.

(c) The information, including the source(s) of such information
and the methodology upon which the cost analysis is based: Board
staff conducted a basic review of this rule by analyzing various
scenarios where an owner of a harness race horse is relieved of a pre-
race detention order. There will be no new cost to the agency.

Pre-race detention orders are currently appealable under the Board's
adjudication rules and the State Administrative Procedure Act and this
rulemaking will not expand the scope of matters that may be appealed.
This rulemaking will only expand the scope of relief that the Board
may grant.

There will be no costs to local government because the New York
State Racing and Wagering Board is the only governmental entity au-
thorized to regulate pari-mutuel harness racing activities.

(d) Where an agency finds that it cannot provide a statement of
costs, a statement setting forth the agency's best estimate, which shall
indicate the information and methodology upon which the estimate is
based and the reason(s) why a complete cost statement cannot be
provided. Not applicable.

5. Local government mandates: None. The New York State Racing
and Wagering Board is the only governmental entity authorized to
regulate pari-mutuel harness racing activities.

6. Paperwork: There will be no additional paperwork. The Board
will utilize the existing documents for administrative adjudication to
determine whether the suspension of a pre-race detention order is
appropriate.

7. Duplication: None.

8. Alternatives: The Board considered tailoring the rule to provide
relief only to the third-party owners. The idea was rejected because it
would have failed to include potential third-party owners who may be
victim of non-disclosure transactions in the future. This rule must be
narrow enough to provide redress for an innocent party whose horse is
under a pre-race detention order, and broad enough to encompass buy-
ers who are victims of non-disclosure.

9. Federal standards: None.

10. Compliance schedule: Once submitted as an emergency rule-
making, the rule can be implemented immediately.

Regulatory Flexibility Analysis, Rural Area Flexibility Analysis and Job
Impact Statement

This proposal does not require a Regulatory Flexibility Statement, Rural
Area Flexibility Statement or Job Impact Statement as the amendment
merely authorizes the Racing and Wagering Board to suspend orders of
pre-race detention. These amendments do not impact upon State Adminis-
trative Procedure Act § 102(8), nor do they affect employment. The pro-
posal will not impose an adverse economic impact on reporting, record-
keeping or other compliance requirements on small businesses in rural or
urban areas nor on employment opportunities. The rule does not impose
any significant technological changes on the industry for the reasons set
forth above.

Department of Transportation

NOTICE OF ADOPTION

Access of Over Dimensional/Overweight Vehicles to a Segment of
Highway at Exit-26 of the Thruway, Towns of
Rotterdam/Glenville

I.D. No. TRN-37-10-00005-A
Filing No. 1174
Filing Date: 2010-11-10
Effective Date: 2010-12-01

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 8160 of Title 15 NYCRR.

Statutory authority: Vehicle and Traffic Law, section 385(16)(r); and
Transportation Law, section 14(18)

Subject: Access of over dimensional/overweight vehicles to a segment of
highway at Exit-26 of the Thruway, Towns of Rotterdam/Glenville.

Purpose: To formalize the Department's determination that over dimen-
sional and overweight vehicles could operate safely on such route.

Text or summary was published in the September 15, 2010 issue of the
Register, I.D. No. TRN-37-10-00005-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
from: Yvie Dondes, New York State Department of Transportation, 50
Wolf Road, Albany, NY 12232, (518) 457-2411, email:
ydondes@dot.state.ny.us

Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Payment of Moving and Related Expenses to Displaced Persons
Vacating Property Acquired by the Commissioner of
Transportation

I.D. No. TRN-37-10-00006-A
Filing No. 1178
Filing Date: 2010-11-16
Effective Date: 2010-12-01

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 101 of Title 17 NYCRR.

Statutory authority: Highway Law, sections 29, 30, 85 and 347; Transpor-
tation Law, sections 14(18) and 228; and Canal Law, section 40

Subject: Payment of moving and related expenses to displaced persons
vacating property acquired by the Commissioner of Transportation.

Purpose: Clarify and conform state regulations to federal regulations with
respect to payment of relocation assistance benefits to displaced persons.

Text or summary was published in the September 15, 2010 issue of the
Register, I.D. No. TRN-37-10-00006-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
from: Lydia Franklin, New York State Department of Transporation,
Acquisitions Management Bureau, 50 Wolf Road, Albany, NY 12232,
(518) 485-9107, email: lfranklin@dot.state.ny.us.

Assessment of Public Comment
The agency received no public comment.
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Urban Development
Corporation

EMERGENCY
RULE MAKING

Small Business Revolving Fund

I.D. No. UDC-48-10-00009-E
Filing No. 1179
Filing Date: 2010-11-16
Effective Date: 2010-11-16

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of Part 4250 to Title 21 NYCRR.
Statutory authority: Urban Development Corporation Act, section 5(4);
L. 1968, ch. 174; and L. 2010, ch. 59, section 16-t
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: The delay in the ap-
proval of the State budget and the current economic crisis, including high
unemployment and the immediate lack of financing from traditional
financial institutions for job generating small business, are the reasons for
the emergency adoption of this Rule which is required for the immediate
implementation of the Small Business Revolving Loan Fund in order to
promptly provide assistance to the State's small businesses in order to
sustain and increase employment generated by these businesses.
Subject: Small Business Revolving Fund.
Purpose: Provide the basis for administration of Small Business Revolv-
ing Loan Fund including evaluation criteria and application process.
Text of emergency rule: SMALL BUSINESS REVOLVING LOAN FUND

Section 4250.1 Purpose.
The purpose of these regulations is to set forth and codify administra-

tion by the New York State Urban Development Corporation (the ‘‘Corpo-
ration’’) of the Small Business Revolving Loan Fund (the ‘‘Program’’)
authorized by Section 16-t of the New York State Urban Development
Corporation Act (the ‘‘Act’’). The Corporation is authorized, within avail-
able appropriations, to provide low interest loans to community develop-
ment financial institutions, in order to provide funding for those lending
organizations' loans to small businesses, located within New York State,
that generate economic growth and job creation within New York State
but that are unable to obtain adequate credit or adequate terms for such
credit. If the use of a community development financial institution is not
practicable based upon an assessment of geographic and administrative
capacity and other factors as determined by the Corporation, then the
Corporation is authorized, within available appropriations, to provide
low interest loans to the following other local community based lending
organizations: small business lending consortia, certified development
companies, providers of United States Department of Agriculture business
and industrial guaranteed loans, United States Small Business Administra-
tion loan providers, credit unions and community banks.

Section 4250.2 Definitions.
a) ‘‘Administrative Costs’’ shall mean expenses incurred by a Com-

munity Based Lending Organization in its administration of a Program
Loan from the Corporation.

b) ‘‘Administrative Income’’ shall mean income from (i) fees charged
by a Community Based Lending Organization, including application fees,
commitment fees and loan guarantee fees related to the Business Loans
made to borrowers by the Community Based Lending Organization and
(ii) interest income earned on the portion of the Program funds held by the
Community Based Lending Organization (whether such funds are undis-
bursed Program funds or are repayment proceeds of Business Loans made
by the Community Based Lending Organization).

c) ‘‘Business Loan’’ shall mean a loan made by a Community Based
Lending Organization to an Eligible Business for an Eligible Project that
is either a Micro-Loan or a Regular Loan.

d) ‘‘Community Based Lending Organizations’’ shall mean community
development financial institutions, small business lending consortia, certi-
fied development companies, providers of United States Department of
Agriculture business and industrial guaranteed loans, United States Small
Business Administration loan providers, credit unions and community
banks.

e) ‘‘Community Development Financial Institution’’ or ‘‘CDFI’’ shall
mean a community based organization that provides financial services
and products to communities, businesses and people underserved by
traditional financial institutions.

f) ‘‘Corporation’’ shall mean the New York State Urban Development
Corporation d/b/a Empire State Development Corporation, a corporate
governmental agency constituting a body corporate and politic and a pub-
lic benefit corporation of the State of New York created by Chapter one
hundred seventy-four of the Laws of nineteen hundred sixty-eight, as
amended.

g) ‘‘Eligible Businesses’’ shall have the meaning given in Section 4250.
3 below.

h) ‘‘Eligible Project’’ shall have the meaning given in Section 4250.3
below.

i) ‘‘Eligible Uses’’ shall have the meaning given in Section 4250.4
below.

j) ‘‘Ineligible Businesses’’ shall mean newspapers, broadcasting, or
other news media; medical facilities, libraries, community or civic centers.
It also means any business relocating from one municipality with the State
to another, except when the business is relocating within a municipality
with a population of at least one million and the governing body of the
municipality approves or each municipality from which such business
operation will be relocated agrees to such relocation.

k) ‘‘Ineligible Projects’’ shall mean any project that is not an Eligible
Project, including, without limiting the foregoing, public infrastructure
improvements and funding for providing payment or distribution as a loan
to owners, members and partners or shareholders of the applicant busi-
ness or their family members.

l) ‘‘Loan Fund’’ shall mean the Small Business Revolving Loan Fund
created by the Small Business Revolving Loan Fund Legislation.

m) ‘‘Loan Fund Account’’ shall mean each and every account estab-
lished by the Community Based Lending Organization for the purpose of
depositing Program funds.

n) ‘‘Loan Fund Legislation’’ shall mean Section 16-t of the Act.
o) ‘‘Loan Fund Proceeds’’ shall mean any and all monies made avail-

able to the Corporation for deposit to the Loan Fund, including monies
appropriated by the State and any income earned by, or incremental to,
the amount due to the investment of the same, or any repayment of monies
advanced from the Loan Fund.

p) ‘‘Micro-Loan’’ shall mean a Small Business loan that has a principal
amount that is less than or equal to twenty-five thousand dollars.

q) ‘‘Minority Business Enterprise’’ shall mean a business enterprise
which is at least fifty-one percent owned, or in the case of a publicly-
owned business at least fifty-one percent of the common stock or other
voting interests of which is owned, by one or more minority persons and
such ownership must have and exercise the authority to independently
control the day to day business decisions of the entity. Minority persons
shall mean persons who are:

1. Black;
2. Hispanic persons of Mexican, Puerto Rican, Dominican, Cuban,

Central or South American descent or either Indian or Hispanic origin,
regardless of race;

3. Asian and Pacific Islander persons having origins in the Far East,
Southeast Asia, the Indian sub-continent or the Pacific Islands; or

4. American Indian or Alaskan Native persons having origins in any
of the original people of North America and maintaining identifiable tribal
affiliations through membership and participation or community
identification.

r) ‘‘Program Loan Fund Agreement’’ shall mean the agreement be-
tween the Corporation and the Community Based Lending Organization
pursuant to which the Program funds will be disbursed to and used by the
Community Based Lending Organization.

s) ‘‘Program Loan’’ shall mean a loan made by the Corporation to a
Community Based Lending Organization.

t) ‘‘Regular Loan’’ shall mean a Small Business loan that has a
principal amount greater than twenty-five thousand dollars.

u) ‘‘Service Delivery Area’’ shall mean one or more contiguous coun-
ties or municipalities to be served by the Community Based Lending Or-
ganization and described in the Program Loan Fund Agreement between
the Corporation, as lender, and the Community Based Lending Organiza-
tion, as borrower.

v) ‘‘Small Business’’ shall mean a business that is resident and autho-
rized to do business in the State, independently owned and operated, not
dominant in its field, and employs one hundred or fewer persons on a full
time basis.

w) ‘‘State’’ shall mean the State of New York.
x) ‘‘Women Business Enterprise’’ shall mean a business enterprise that

is at least fifty one percent owned, or in the case of a publicly-owned busi-
ness at least fifty one percent of the common stock or other voting interests
of which is owned, by United States citizens or permanent resident aliens,
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one or more who are women, regardless of race or ethnicity, and such
ownership interest is real, substantial and continuing and such woman or
women have and exercise the authority to independently control the day to
day business decisions of the enterprise.

y) ‘‘Working Capital Loans’’ shall mean short and medium term loans
for working capital, revolving lines of credit and seasonal inventory loans
made by Community Based Lending Organizations to Eligible Businesses
for Eligible Projects.

Section 4250.3 Eligible Business, Eligible Projects and Ineligible
Projects.

Business Loans shall be offered by Community Based Lending Organi-
zations on the terms and conditions that are in accordance with and
subject to the Act and the provisions of this Part. Business Loans shall be
provided by the Community Based Lending Organization only to Eligible
Businesses for Eligible Projects and shall not be used for Ineligible
Projects. The terms ‘‘Eligible Business’’, ‘‘Eligible Projects’’ and ‘‘Ineli-
gible Projects’’ are defined as follows.

An ‘‘Eligible Business’’ is a:
1. business enterprise that is resident in and authorized to do busi-

ness in New York State,
2. independently owned and operated,
3. not dominant in its field, and
4. employs one hundred or fewer persons.

An ‘‘Eligible Project’’ is a Business Loan from a Community Based
Lending Organization to an Eligible Business in the Service Delivery Area
for an Eligible Use, whereby the Community Based Lending Organization
has reviewed every Business Loan application to determine the feasibility
of the proposed Eligible Use(s) of the financing requested by the small
business applicant, the likelihood of repayment, and the potential that the
loan will generate economic development and jobs within the State. An
‘‘Eligible Project’’ cannot be an ‘‘Ineligible Project’’ as defined below.

An ‘‘Ineligible Project’’ shall mean: (i) a project or use that
would result in the relocation of any business operation from one
municipality within the state to another, except under one of the following
conditions, (A) When a business is relocating within a municipality with a
population of at least one million where the governing body of such
municipality approves such relocation, or (B) each municipality from
which such business operation will be relocated has consented to such
relocation; (ii) projects with respect to newspapers, broadcasting or other
news media, medical facilities, libraries, community or civic centers, and
public infrastructure improvements; (iii) providing funds, directly or
indirectly, for payments, distribution or as a loan (except in the case of a
loan to a sole proprietor for business use), to owners, members, partners
or shareholders of the applicant business, except as ordinary income for
services rendered; (iv) any project that results in a Business Loan to a
person who is a member of the board or other governing body, officer,
employee, or member of a loan committee, or a family member of the Com-
munity Based Lending Organization or who shall participate in any deci-
sion on the use of Program funds if such person is a party to or has a
financial or personal interest in such loan.

Section 4250.4 Eligible Uses.
Eligible Uses of Program funds by a Small Business borrower of the

Community Based Lending Organization are:
1. working capital;
2. acquisition and/ or improvement of real property;
3. acquisition of machinery and equipment; and
4. refinancing of debt obligations provided that:

a. it does not refinance a loan already in the portfolio of the Com-
munity Based Lending Organization;

b. the refinanced loan will provide a tangible benefit to the busi-
ness borrower as determined by the Corporation in writing; and

c. the aggregate of the principal of all borrower refinancing loan
amounts in the Community Based Lending Organization's Program loan
portfolio is not greater than twenty-five percent (25%) of the principal
amount of the Corporation's Program loan to the Community Based Lend-
ing Organization.

Section 4250.5 Fees.
A Community Based Lending Organization may charge application,

commitment and loan guarantee fees pursuant to a schedule of fees
adopted by the institution and approved in writing by the Corporation.

Section 4250.6 Niagara, St. Lawrence, Erie, and Jefferson Counties.
Notwithstanding anything to the contrary in this rule, the Corporation

shall provide at least five hundred thousand dollars in Program funds to
Community Based Lending Organizations for the purpose of making loans
to small businesses located in each of the following counties: Niagara, St.
Lawrence, Erie and Jefferson.

Section 4250.7 Business Loan Types and Limits.
a) There shall be two categories of Business Loans to Eligible

Businesses:
1. a microloan that shall have a principal amount that is less than or

equal to twenty-five thousand dollars; and

2. a regular loan that shall have a principal amount greater than
twenty-five thousand dollars.

b) The Program funds amount used by the Community Based Lending
Organization to fund a Business Loan shall not be more than fifty percent
of the principal amount of such loan and shall not be greater than one
hundred and twenty-five thousand dollars.

c) No less than ten percent (10%) of the aggregate Program funds shall
be allocated by the Corporation for Microloans.

Section 4250.8 General Evaluation Criteria.
a) In addition to such criteria as may be set forth by the Corporation

from time to time in solicitations for applications from Community Based
Lending Organizations, the Corporation shall evaluate the Program as-
sistance application of a Community Based Lending Organization in con-
formance with the Act and in accordance with the criteria set forth in this
Part, including as applicable:

1. The ability of the Community Based Lending Organization to
analyze small business applications for Business Loans, to evaluate the
credit worthiness of small businesses, and to monitor and service Business
Loans.

2. The ability of the Community Based Lending Organization to
review every Business Loan application in order to determine, among
other things, the feasibility of the proposed Eligible Use(s) of the financ-
ing requested by the small business applicant, the likelihood of repayment,
and the potential that the loan will generate economic development and
jobs within the State.

3. The ability of the Community Based Lending Organization to
target and market to Minority and Women-Owned Enterprises and other
small businesses that are having difficulty accessing traditional credit
markets.

Section 4250.9 General Requirements.
a) Program funds shall be disbursed to a Community Based Lending

Organization by the Corporation in the form of a Program Loan.
1. The term of the Program Loan shall commence upon closing of the

Program Loan Fund Agreement between the Corporation and the Com-
munity Based Lending Organization.

2. The Program Loan shall carry a low interest rate determined by
the Corporation based on then prevailing interest rates and the circum-
stances of the Community Based Lending Organization.

b) Notwithstanding the performance of the Business Loans made by the
Community Based Lending Organization using Program funds, the Com-
munity Based Lending Organization shall remain liable to the Corpora-
tion with respect to any unpaid amounts due from the Community Based
Lending Organization pursuant to the terms of the Corporation's Program
Loan to the Community Based Lending Organization.

c) At the discretion of the Corporation, a portion of Program loan funds
may be disbursed to the Community Based Lending Organization in the
form of a grant or forgivable loan provided that those funds are used by
the Community Based Lending Organization for administrative expenses
associated with Business Loans to Eligible Borrowers for Eligible Proj-
ects, loan-loss reserves, or other eligible expenses as may be approved in
writing by the Corporation.

d) Notwithstanding any provision of law to the contrary, the Corpora-
tion may establish a Program fund for Program use and pay into such
fund any funds available to the Corporation from any source that are
eligible for Program use, including moneys appropriated by the State.

e) Interest received by the Corporation from Program Loans to Com-
munity Based Lending Organizations may be used at the discretion of the
Corporation for Program Loans and the management, marketing, and
administration of the Program.

Section 4250.10 Loan Fund Accounts.
Each Community Based Lending Organization shall deposit Program

funds awarded by the Corporation, repayments, and interest earned into a
bank account in a State or Federal chartered banking institution.

Section 4250.11 Application and Approval Process.
The Corporation shall identify eligible Community Based Lending

Organizations through one or more competitive statewide or local
solicitations.

Section 4250.12 Auditing, Compliance and Reporting.
a) The Community Based Lending Organization shall submit to the

Corporation annual reports and additional reports as requested at the
discretion of the Corporation stating:

1. The number of Business Loans made;
2. The amount of each Business Loan;
3. The amount of Program Loan proceeds used to fund each Business

Loan;
4. The use of Business Loan proceeds by the borrower;
5. The number of jobs created or retained;
6. A description of the economic development generated;
7. The status of each outstanding Business Loan; and
8. Such other information as the Corporation may require.
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b) The Corporation may conduct audits of the Community Based Lend-
ing Organization in order to ensure compliance with the provisions of this
section, any regulations promulgated with respect thereto and agreements
between the Community Based Lending Organization and the Corpora-
tion of all aspects of the use of Program funds and Business Loan
transactions.

c) In the event that the Corporation finds substantive noncompliance,
the Corporation may terminate the Community Base Lending Organiza-
tion's participation in the Program.

d) Upon termination of a Community Based Lending Organization's
participation in the Program, the Community Based Lending Organiza-
tion shall return to the Corporation, promptly after its demand thereof, all
Program fund proceeds held by the Community Based Lending Organiza-
tion; and provide to the Corporation, promptly after its demand thereof,
an accounting of all Program funds received by the Community Based
Lending Organization, including all currently outstanding Business Loans
that were made using Program funds. Notwithstanding such termination,
the Community Based Lending Organization shall remain liable to the
Corporation with respect to any unpaid amounts due from the Community
Based Lending Organization pursuant to the terms of the Corporation's
loans to the Community Based Lending Organization.

e) In the event that a Community Based Lending Organization's
participation in the Program is terminated, the Corporation, in its discre-
tion, can reassign all or part of the award made to such Community Based
Lending Organization to one or more Community Based Lending Organi-
zations that are already administering the Program and that serve the
same Service Area or portions thereof without an additional solicitation.

Section 4250.13 Confidentiality.
a) To the extent permitted by law, all information regarding the

financial condition, marketing plans, manufacturing processes, produc-
tion costs, customer lists, or other trade secrets and proprietary informa-
tion of a person or entity requesting assistance from the Loan Fund
administered through the selected Community Based Lending Organiza-
tions by the Corporation, shall be confidential and exempt from public
disclosures.

b) To the extent permitted by law, no full time employee of the State of
New York or any agency, department, authority or public benefit corpora-
tion thereof shall be eligible to receive assistance under this Program.

Section 4250.14 Non-Discrimination and Affirmative Action.
The Corporation's affirmative action and non-discrimination policies

and programs are grounded in both public policy and applicable law,
including but not limited to, Section 2879 of the Public Authorities Law,
Article 15-A of the Executive Law and Section 6254 (11) of the Unconsoli-
dated Laws. These laws mandate the Corporation to take affirmative ac-
tion in implementing programs. The Corporation has charged the affirma-
tive action department with overall responsibility to ensure that the spirit
of these mandates is incorporated into the Corporation's policies and
projects. Where applicable, the affirmative action department will work
with applicants in developing an appropriate Affirmative Action Program
for business and employment opportunities generated by the Corporation's
participation of the Program.
This notice is intended to serve only as an emergency adoption, to be
valid for 90 days or less. This rule expires February 13, 2011.
Text of rule and any required statements and analyses may be obtained
from: Antovk Pidedjian, Sr. Counsel, New York State Urban Develop-
ment Corporation, 633 Third Avenue, 37th Floor, New York, NY 10017,
(212) 803-3792, email: apidedjian@empire.state.ny.us
Regulatory Impact Statement

1. Statutory Authority: Section 9-c of the New York State Urban
Development Corporation Act Chapter 174 of the Laws of 1968, as
amended (the ‘‘Act’’), provides, in part, that the Corporation shall, as-
sisted by the Commissioner of Economic Development and in consulta-
tion with the Department of Economic Development, promulgate rules
and regulations in accordance with the State Administrative Procedure
Act.

Section 16-t of the Act provides for the creation of the Small Business
Revolving Loan Fund (the ‘‘Program’’) and authorizes the New York
State Urban Development Corporation d/b/a Empire State Development
Corporation (the ‘‘Corporation’’), within available appropriations, to
provide low interest loans to Community Development Financial Institu-
tions and other Community Based Lending Organizations, in order to
provide funding for those organizations' loans to New York's small busi-
nesses that are unable to obtain adequate credit or adequate terms for such
credit.

2. Legislative Objectives: Section 16-t of the Act sets forth the Legisla-
tive objective of authorizing the Corporation, within available appropria-
tions, to provide low interest loans to community development financial
institutions and other community based lending organizations, in order to
provide funding for those organizations' loans to New York's small busi-

nesses that are unable to obtain adequate credit or adequate terms for such
credit. The adoption of 21 NYCRR Part 4250 will further these goals by
setting forth the types of available assistance, evaluation criteria, the ap-
plication process and related matters for the Program.

3. Needs and Benefits: The State has allocated $25 million to provide
low interest loans to community development financial institutions and
other community based lending organizations, in order to provide funding
for those organizations' loans to New York's small businesses that are un-
able to obtain adequate credit or adequate terms for such credit. Small
businesses have been determined to be a major source of employment
though out the State. Small businesses have historically had a difficulties
obtaining financing or refinancing in order to remain competitive and
grow their operations, and the current economic difficulties have exacer-
bated this problem. Providing loans to small businesses should sustain and
potentially increase the employment provided by such businesses, espe-
cially during this period of historically high unemployment and
underemployment. The Program (i) allows the Corporation to evaluate the
effectiveness of community based lending organizations with respect to
their ability to make loans to credit worthy small businesses, (ii) decentral-
izes to community based lending organizations the evaluation credit and
operations of small businesses within the respective communities served
by such organizations, and (iii) enhances the ability of community based
lending organizations to make loans to small businesses in the communi-
ties served by such organizations. The rule facilitates these aspects of the
Program by providing for a competitive process to select community based
financial institutions for Program Loans and defining eligible and ineligi-
ble small businesses and eligible uses the proceeds of loans to small busi-
nesses and other criteria to be applied by the community development
financial institutions in making loans to small businesses.

4. Costs: The Program is funded by a State appropriation in the amount
of twenty-five million dollars. Pursuant to the rule, community based lend-
ing organizations must provide not less than fifty percent of the principal
amount of each small business loan funded with Program funds. The costs
to a community based lending organization involved in the Program would
depend on the extent to which they participate in Program and their ef-
fectiveness and efficiency in making small business loans. The rule also
provides for approval by the Corporation of fees charged by a community
based lending institutions in connection with loans to small businesses
that use Program funds.

5. Paperwork / Reporting: There are no additional reporting or paper-
work requirements as a result of this rule on community based lending
organizations participating in the Program except those required by to the
statute creating the Program such as an annual report on the organization's
lending activity and providing information in connection with an audit by
the Corporation with respect to the organization's use of Program funds.
Standard applications and loan documents used for most other Corpora-
tion assistance will be employed in keeping with the Corporation's overall
effort to facilitate the application process for all of the Corporation's
clients.

6. Local Government Mandates: The Program imposes no mandates -
program, service, duty, or responsibility - upon any city, county, town, vil-
lage, school district or other special district.

7. Duplication: The regulations do not duplicate any existing state or
federal rule.

8. Alternatives: While larger financial institutions can potentially
provide small business financing and the community based lending
organizations already provide small business financing, the State has
established the Program in order to enhances the access of small busi-
nesses to such financing, and the proposed rule provides the regulatory
basis for providing low interest loans to community based lending
organizations for lending to small businesses in accordance with the statu-
tory requirements of the Program.

9. Federal Standards: There are no minimum federal standards related
to this regulation. The regulation is not inconsistent with any federal stan-
dards or requirements.

10. Compliance Schedule: The regulation shall take effect immediately
upon adoption.
Regulatory Flexibility Analysis

1. Effects of Rule: In the rule: ‘‘Small business’’ is defined as a busi-
ness that is resident and authorized to do business in the State, indepen-
dently owned and operated, not dominant in its field, and employs one
hundred or fewer persons on a full time basis; ‘‘Community Development
Financial Institution’’ is defined as community based organization that
provides financial services and products to communities, businesses and
people underserved by traditional financial institutions; and ‘‘Community
Based Lending Organizations’’ is defined as Community Development
Financial Institutions, small business lending consortia, certified develop-
ment companies, providers of United States Department of Agriculture
business and industrial guaranteed loans, United States Small Business
Administration loan providers, credit unions and community banks. The
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rule will facilitate the statutory Program's purpose of having New York
State Urban Development Corporation d/b/a Empire State Development
Corporation (the ‘‘Corporation’’) make low interest loans to community
based lending organizations in order to provide funding for those lending
organizations' loans (including microloans in principal amounts equal to
or less than twenty-five thousand dollars) to small businesses, located
within the State, that are unable to obtain adequate credit or credit terms
for such credit.

2. Compliance Requirements: There are no compliance requirements
for small businesses and local governments in these regulations.

3. Professional Services: Applicants do not need to obtain professional
services to comply with these regulations.

4. Compliance Costs: There are no compliance costs for small busi-
nesses and local governments in these regulations.

5. Economic and Technological Feasibility: There are no compliance
costs for small businesses and local governments in these regulations so
there is no basis for determining the economic and technological feasible
for compliance with the rule by small businesses and local governments.

6. Minimizing Adverse Impact: This rule has no adverse impacts on
small businesses or local governments because it is designed to provide
low interest loans to community based lending organizations in order to
enhance the ability of such organizations to fund loans to small businesses.

7. Small Business and Local Government Participation: A number of
community based lending organizations that engage in lending to small
businesses responded to a survey circulated by the Corporation regarding
implementation of the program as reflected in the rule.
Rural Area Flexibility Analysis

1. Types and Estimated Numbers of Rural Areas: Community develop-
ment financial institutions and other community based lending organiza-
tions serving all of the 44 counties defined as rural by the Executive Law
§ 481(7), are eligible to apply for the Small Business Revolving Loan
Fund (the ‘‘Program’’) assistance pursuant to a State-wide request for
proposals.

2. Reporting, Recordkeeping and Other Compliance Requirements and
Professional Services: The rule will not impose any new or additional
reporting or recordkeeping requirements other than those that would be
required of any community based lending organization receiving a similar
loan regarding such matters as financial condition, required matching
funds, and utilization of Program funds, and the statutorily required an-
nual report on the use of Program funds; no affirmative acts will be needed
to comply other than the said reporting requirements and the making of
loans to small businesses in the normal course of the business for any
community based lending organization that receives Program assistance;
and, it is not anticipated that applicants will have to secure any profes-
sional services in order to comply with this rule.

3. Costs: The costs to community based lending organizations that par-
ticipate in the Program would depend on the extent to which they choose
to participate in the Program, including the amount of required matching
funds for their Program loans to small businesses and the administrative
costs in connection with such small business loans and the fees, if any,
changed to small businesses in connection with loans to such businesses
that include Program funds.

4. Minimizing Adverse Impact: The purpose of the Program is to
provide loans to community based lending organizations in order to
enhance the ability of these entities to make loans to small businesses, es-
pecially those small businesses that may not be able to borrow funds at ac-
ceptable rates from larger financial institutions. This rule provides a basis
for cooperation between the State and CBLOs, including CBLO that serve
rural areas of the State, in order to maximize the Program's effectiveness
and minimize any negative impacts for such CBLO and the small busi-
nesses, including small businesses located in rural areas of the State, that
such CBLOs serve.

5. Rural Area Participation: This rule maximizes geographic participa-
tion by not limiting applicants to those located only in urban areas or only
in rural areas. The [National Federation of Independent Business, New
York Farm Bureau, and the New York Conference of Mayors], have been
or will be, consulted during this rulemaking and comments requested. In
addition, rural organizations, cooperatives, and agricultural groups and lo-
cal government associations were also asked for their review and comment.
Job Impact Statement

These regulations will not adversely affect jobs or employment op-
portunities in New York State. The regulations are intended to improve
the economy of New York by providing greater access to capital for main
street everyday small businesses. The Program is targeted to minorities,
women and other New Yorkers who have difficulty accessing regular
credit markets.

There will be no adverse impact on job opportunities in the state.
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