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PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Part 140 of Title 1 NYCRR.
Statutory authority: Agriculture and Markets Law, sections 18, 164 and
167
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: This rule amends
the existing plum pox virus quarantine in New York State in response to
the most recent detections of this virus in the State. The purpose of the
amendments is to help prevent the further spread of this viral infection of
stone fruit trees within the State.

The plum pox virus, Potyvirus, is a serious viral disease of stone fruit
and ornamental nursery stock that affects many of the Prunus species.
This includes species of plum, peach, apricot, almond and nectarine. The
plum pox virus does not kill infected plants, but seriously debilitates the
productive life of the plants. This affects the quality and quantity of the
fruit, which reduces its marketability. Symptoms of the plum pox virus
may manifest themselves on the leaves, flowers and fruits of infected

plants and include green or yellow veining on leaves; streaking or
pigmented ring patterns on the petals of flowers; and ring or spot blemish-
ing on the fruit which may also become misshapen. The virus is spread
naturally by several aphid species. These insects serve as vectors for the
spread of the plum pox by feeding on the sap of infected trees and then
feeding on plants which aren't infected with the virus. Plum pox virus
may also be spread through the exchange of budwood and its propagation.

The plum pox virus was first reported in Bulgaria in 1915. It subse-
quently spread through Europe, the Middle East and Africa. Plum pox was
first discovered in North America in 1999 when trees in an orchard in
Pennsylvania were found to be infected with the virus. In the summer of
2000, the plum pox virus was discovered in Ontario within five miles of
its border with New York. This prompted the Department, with the sup-
port of the United States Department of Agriculture (USDA), to begin an-
nual plum pox surveys of stone fruit orchards in New York. From 2000
through 2005, more than 89,000 leaf samples were taken, analyzed and
found to be negative for plum pox.

On June 1, 2009 and June 17, 2009, the plum pox virus was detected in
two separate locations in Wayne County. On July 17, 2009, the virus was
found in a third location in Wayne County and on July 22, 2009, a location
in Orleans County tested positive for the virus. In response to these find-
ings, the regulations amending two (2) of the three (3) regulated areas in
Niagara County, establishing a new regulated area in Orleans County and
establishing three (3) new regulated areas in Wayne County, were adopted
as an emergency measure on March 3, 2010. Additionally, the March 3rd
amendments deregulated one of the regulated areas in the Town of Porter
in Niagara County. This is due to the fact that surveys and sampling within
this regulated area have yielded negative results for the virus for three (3)
consecutive years which justifies deregulation under existing federal
protocols. On June 1, 2010, the regulations were readopted on an emer-
gency basis. The regulations adopted on June 1st were the same as those
promulgated on March 3rd, except that the June 1st regulations include
amendments to the quarantined area in Orleans County (section 140.2(b))
and to one of the regulated areas in Wayne County (section 140.3(g)).
Those changes to the regulations merely provide the correct street names
for the boundaries and are technical in nature, since they do not change the
size or scope of the areas in question. These emergency regulations as
well as the emergency regulations promulgated on August 31, 2010 are
substantially the same as those promulgated on June 1st.

Based on the facts and circumstances set forth above, the Department
has determined that the immediate adoption of this rule is necessary for
the preservation of the general welfare and that compliance with subdivi-
sion one of section 202 of the State Administrative Procedure Act would
be contrary to the public interest. The specific reason for this finding is
that failure to immediately establish and extend the quarantine to regulate
the intrastate movement of stone fruit could result in the further, unfet-
tered spread of this plant virus throughout New York and into neighboring
states. This would not only result in damage to the agricultural resources
of the State, but could also result in a federal quarantine or exterior
quarantines imposed by other states. Such quarantines would cause eco-
nomic hardship for New York's stone fruit growers, since such quarantines
may be broader than that which we propose and may vary in requirements
and prohibitions from state to state. The consequent loss of business would
harm industries which are important to New York State's economy and as
such, would harm the general welfare. Accordingly, it appears that this
rule should be implemented on an emergency basis and without comply-
ing with the requirements of subdivision one of section 202 of the State
Administrative Procedure Act, including the minimum periods therein for
notice and comment.
Subject: Various trees and plants of the Prunus species.
Purpose: To amend the existing plum pox virus quarantine in New York
State in response to the most recent detections of this virus.
Text of emergency rule: Section 140.2 of Title 1 of the Official Compila-
tion of Codes, Rules and Regulations of the State of New York is repealed
and a new section 140.2 is added to read as follows:
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(a) That area of Niagara County which is bordered on the north by
Lake Ontario and bordered on the east Johnson Creek Road, which
extends south to its intersection with Route 104 (Ridge Road); extends
west on Route 104 (Ridge Road) to its intersection with Orangeport Road;
and extends south on Orangeport Road to its intersection with Slayton-
Settlement Road; extending west on Slayton-Settlement Road to its
intersection with Route 78 (Lockport-Olcott Road); extending south on
Route 78 (Lockport-Olcott Road) to its intersection with Stone Road;
extending northwest on Stone Road to its intersection with Sunset Drive;
extending south on Sunset Drive to its intersection with Shunpike Road;
extending west on Shunpike Road to its intersection with Route 93
(Townline Road); extending south on Route 93 (Townline Road) to its
intersection with Route 270 (Campbell Boulevard); extending south on
Route 270 (Campbell Boulevard) to its intersection with Beach Ridge
Road; extending southwest on Beach Ridge Road to its intersection with
Townline Road; extending south on Townline Road to its intersection with
the Tonawanda Creek; following the Tonawanda Creek west to its entry
into the Niagara River; following the Niagara River north to its entry into
Lake Ontario.

(b) That area of Orleans County which is bordered on the north by
Lake Ontario, on the east heading South from Lake Ontario on Kent Road
to intersection with Ridge Road (Route 104); extending south on Desmond
Road to intersection with State Route 31 (Telegraph Road); extending
west on State Route 31 to intersection with Richs Corners Road; extending
south on Richs Corners Road to its intersection with State Route 31A (East
Lee Street Road); extending west on Route 31A to Culver Road; extending
south on Culver Road to intersection with East Barre Road; extending
west on East Barre Road to its intersection with State Route 98 (Quaker
Hill Road); extending south on State Route 98 to the southern border of
Orleans County; extending west along the southern border of Orleans
County; extending north along the western border of Orleans County.

(c) That area of Wayne County which is bordered on the north by Lake
Ontario and is bordered on the east by Mapleview Heights; extending
south on Mapleview Heights to its intersection with Wright Road; extend-
ing east on Wright Road. to its intersection with Dutch Street Road;
extending south on Dutch Street Road to its intersection with Lasher Road;
extending south on Lasher Road to its intersection with Wilson Road;
extending west on Wilson Road to its intersection with Brown Road;
extending south on Brown Road to its intersection with Salter Road;
extending west on Salter Road and becoming Clinton Avenue; continuing
west on Clinton Avenue to its intersection with Route 414; extending south
on Route 414 to its intersection with Catch Pole Road; extending west on
Catch Pole Road to its intersection with Covell Road; extending south on
Covell Road to its intersection with Wayne Center Rose Road; extending
west on Wayne Center Rose Road and becoming Ackerman Road; continu-
ing west on Ackerman Road to its intersection with Route 14; extending
south on Route 14 to its intersection with Burton Road; extending west on
Burton Road to its intersection with Middle Sodus Road; extending north
on Middle Sodus Road to its intersection with Maple Street Road; extend-
ing north on Maple Street Road to its intersection with McMullen Road;
extending northwest on McMullen Road to its intersection with Deneef
Road; extending south on Deneef Road to its intersection with Zurich
Road; extending west on Zurich Road to its intersection with Arcadia-
Zurich-Norris Road; extending south on Arcadia-Zurich-Norris Road to
its intersection with Henkle Road; extending west on Henkle Road to its
intersection with Heidenreich Road; extending south on Heidenreich Road
to its intersection with Fairville Station Road; extending northwest on
Fairville Station Road to its intersection with Maple Ridge Road; extend-
ing northwest on Maple Ridge Road to its intersection with Decker Road;
extending west on Decker Road to its intersection with Sand Hill Road;
extending north on Sand Hill Road to its intersection with Smith Road;
extending west on Smith Road to its intersection with Newark Road;
extending south on Newark Road to its intersection with Desmith Road;
extending west on Desmith Road to its intersection with Schilling Road;
extending northwest on Schilling Road to its intersection with State Route
21; extending south on state Route 21 to its intersection with Cole Road;
extending west on Cole Road to its intersection with Parker Road; extend-
ing south on Parker Road to its intersection with LeRoy Road; extending
west on LeRoy Road to its intersection with Maple Avenue; extending
north on Maple Avenue to its intersection with Marion Road; extending
west on Marion Road to its intersection with Ontario Center Road; extend-
ing north on Ontario Center Road to its intersection with Atlantic Avenue;
extending west on Atlantic Avenue to its intersection with Lincoln Road;
extending north on Lincoln Road to its intersection with Haley Road;
extending west on Haley Road to its intersection with County Line Road;
extending north on County Line Road to its intersection with Lake Ontario.

Section 140.3 of Title 1 of the Official Compilation of Codes, Rules
and Regulations of the State of New York is repealed and a new section
140.3 is added to read as follows:

(a) That area of Niagara County bordered on the north by Lake

Ontario; bordered on the west by Maple Road; extending south on Maple
Road to its intersection with Wilson-Burt Road; extending east on Wilson-
Burt Road to its intersection with Beebe Road; extending south on Beebe
Road to its intersection with Ide Road; extending east on Ide Road to its
intersection with Route 78 (Lockport-Olcott Road); extending north on
Route 78 (Lockport-Olcott Road) to its intersection with Lake Ontario, in
the Towns of Burt, Newfane, and Wilson in the County of Niagara, State of
New York.

(b) That area of Niagara County bordered on the [east] west by Porter
Center Road starting at its intersection with Route 104 (Ridge Road) and
extending north-northeast on Porter Center Road to its intersection with
Langdon Road; extending east on Langdon Road to its intersection with
Dickersonville Road; extending north on Dickersonville Road to its
intersection with Schoolhouse Road; extending east on Schoolhouse Road
to its intersection with Ransomville Road; extending south on Ransomville
Road to its intersection with Route 104 (Ridge Road); [extends east]
extending northeast on Route 104 (Ridge Road) to its intersection with
Simmons Road; extending south on Simmons Road to its intersection with
Albright Road; extending east on Albright Road to its intersection with
Townline Road; extending south on Townline Road to its intersection with
Lower Mountain Road; extending west on Lower Mountain Road to its
intersection with Meyers Hill Road; extending south on Meyers Hill Road
to its intersection with Upper Mountain Road; extending west on Upper
Mountain Road to its intersection with Indian Hill Road; extending north-
east on Indian Hill Road to its intersection with Route 104 (Ridge Road);
extending east on Route 104 (Ridge Road) to its intersection with Porter
Center Road, in the Town of Lewiston, in the County of Niagara, State of
New York.

(c) That area of Niagara County bordered on the north by Lake Ontario
extending east to the intersection of Keg Creek, extending south to its
intersection with Route 18 (Lake Road); extending east on Route 18 (Lake
Road) to its intersection with Hess Road, extending south on Hess Road to
its intersection with Drake Settlement Road, west on Drake Settlement
Road to its intersection with Transit Road; extending north on Transit
Road to its intersection with Route 18 (Lake Road); extending west on
Route 18 (Lake Road) to its intersection with Lockport Olcott Road;
extending north on Lockport Olcott Road to the border with Lake Ontario.

(d) That area of Orleans County bordered on the north by Route 104
(Ridge Road) at its intersection with Eagle Harbor Waterport Road;
extending south on Eagle Harbor Waterport Road to its intersection with
Eagle Habor Knowlesville Road; west on Eagle Harbor Knowlesville
Road to its intersection with Presbyterian Road; extending southwest on
Presbyterian Road to its intersection with Longbridge Road; extending
south on Longbridge Road to its intersection with State Route 31; extend-
ing west on State Route 31 to its intersection with Wood Road; extending
south on Wood Road to West County House Road; extending west on West
County House Road to its intersection with Maple Ridge Road; extending
west on Maple Ridge Road to its intersection with Culvert Rd; extending
north on Culvert Rd to its intersection with Telegraph Road; extending
west on Telegraph Road to its intersection with Beales Road; extending
north on Beales Road to its intersection with Portage Road; extending
east on Portage Road to its intersection with Culvert Rd; extending north
on Culvert Rd to its intersection with Route 104 (Ridge Road), in the
Towns of Ridgeway and Gaines, in the County of Orleans, State of New
York.

(e) That area of Wayne County bordered on the north by Lake Road at
its intersection with Redman Road; extending east to its intersection with
Maple Avenue; extending south on Maple Avenue to its intersection with
Middle Road; extending west on Middle Road to its intersection with Rot-
terdam Road; extending south on Rotterdam Road to its intersection with
State Route 104; extending west on State Route 104 to its intersection with
Pratt Road; extending south on Pratt Road to its intersection with Ridge
Road; extending west on Ridge Road to its intersection with Richardson
Road; extending south on Richardson Road to its intersection with Tripp
Road; extending south on Tripp Road to its intersection with Podger Road;
extending west on Podger Road to its intersection with East Townline
Road; extending north on East Townline Road to its intersection with
Everdyke Road; extending west on Everdyke Road to its intersection with
Russell Road; extending south on Russell Road to its intersection with
Pearsall Road; extending west on Pearsall Road to its intersection with
State Route 21; extending north on State Route 21 to its intersection with
State Route 104; extending east on State Route 104 to its intersection with
East Townline road; extending north on East Townline Road to its
intersection with Van Lare Road; extending east on Van Lare Road to its
intersection with Redman Road; extending north on Redman Road to its
intersection with Lake Road, in the Town of Sodus, in the County of Wayne,
State of New York.

(f) That area of Wayne County bordered on the north by Shepard Road
at its intersection with Fisher Road; extending east on Shepard Road to its
intersection with Salmon Creek Road; extending southwest on Salmon
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Creek Road to its intersection with Kenyon Road; extending west on
Kenyon Road to its intersection with Furnace Road; extending north on
Furnace Road to its intersection with Putnam Road; extending east on
Putnam Road to its intersection with Fisher Road; extending north on
Fisher Road to its intersection with Shepard Road, in the Towns of Ontario
and Williamson, in the County of Wayne, State of New York.

(g) That area of Wayne County bordered on the northeast by Sodus Bay
to its intersection with Ridge Road; extending west on Ridge Road to its
intersection with Boyd Road; extending north on Boyd Road to its intersec-
tion with Sergeant Road; extending north on Sergeant Road to its intersec-
tion with Morley Road; extending east on Morley Road to its intersection
with State Route 14; extending north on State Route 14 to its intersection
with South Shore Road; extending east on South Shore Road; than
bordered on the east north east by Sodus Bay, in the Town of Sodus, in the
County of Wayne, State of New York.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. AAM-46-10-00019-P, Issue of
November 17, 2010. The emergency rule will expire January 28, 2011.
Text of rule and any required statements and analyses may be obtained
from: Kevin King, Director, Division of Plant Industry, New York State
Department of Agriculture and Markets, 10B Airline Drive, Albany, New
York 12235, (518) 457-2087
Regulatory Impact Statement

1. Statutory authority:
Section 18 of the Agriculture and Markets Law provides, in part, that

the Commissioner may enact, amend and repeal necessary rules which
shall provide generally for the exercise of the powers and performance of
the duties of the Department as prescribed in the Agriculture and Markets
Law and the laws of the State and for the enforcement of their provisions
and the provisions of the rules that have been enacted.

Section 164 of the Agriculture and Markets Law provides, in part, that
the Commissioner shall take such action as he may deem necessary to
control or eradicate any injurious insects, noxious weeds, or plant diseases
existing within the State.

Section 167 of the Agriculture and Markets Law provides, in part, that
the Commissioner is authorized to make, issue, promulgate and enforce
such order, by way of quarantines or otherwise, as he may deem necessary
or fitting to carry out the purposes of Article 14 of said Law. Said Section
also provides that the Commissioner may adopt and promulgate such rules
and regulations to supplement and give full effect to the provisions of
Article 14 of the Agriculture and Markets Law as he may deem necessary.

2. Legislative objectives:
The proposed rule establishing a quarantine accords with the public

policy objectives the Legislature sought to advance by enacting the statu-
tory authority in that it will help to prevent the further spread within the
State of a serious viral infection of plants, the plum pox virus (Potyvirus).

3. Needs and benefits:
This rule amends the existing plum pox virus quarantine in New York

State in response to the most recent detections of this virus in the State.
The purpose of the amendments is to help prevent the further spread of
this viral infection of stone fruit trees within the State.

The plum pox virus, Potyvirus, is a serious viral disease of stone fruit
trees that affects many of the Prunus species. This includes species of
plum, peach, apricot, almond and nectarine. The plum pox virus does not
kill infected plants, but debilitates the productive life of the trees. This af-
fects the quality and quantity of the fruit, which reduces its marketability.
Symptoms of the plum pox virus may manifest themselves on the leaves,
flowers and fruits of infected plants and include green or yellow veining
on leaves; streaking or pigmented ring patterns on the petals of flowers;
and ring or spot blemishing on the fruit which may also become misshapen.
There is no known treatment or cure for this virus. The virus is spread
naturally by several aphid species. These insects serve as vectors for the
spread of the plum pox virus by feeding on the sap of infected trees and
then feeding on plants which aren't infected with the virus. Plum pox
virus may also be spread through the exchange of budwood and its
propagation.

The plum pox virus was first reported in Bulgaria in 1915. It subse-
quently spread through Europe, the Middle East and Africa. Plum pox was
first discovered in North America in 1999 when trees in an orchard in
Pennsylvania were found to be infected with the virus. In the summer of
2000, the plum pox virus was discovered in Ontario within five miles of
its border with New York. This prompted the Department, with the sup-
port of the United States Department of Agriculture (USDA), to begin an-
nual plum pox surveys of stone fruit orchards in New York. From 2000
through 2005, more than 89,000 leaf samples were taken, analyzed and
found to be negative for plum pox.

In 2006, the plum pox virus was detected in two locations in Niagara

County near the Canadian border. As a result, on July 16, 2007, the Depart-
ment adopted, on an emergency basis, a rule which immediately estab-
lished a plum pox virus quarantine in that portion of Niagara County. The
plum pox virus was subsequently detected in four (4) other locations in
Niagara County as well as one location in Orleans County. In response to
these detections, on October 8, 2008, the Department adopted, on an emer-
gency basis, amendments to the rule, which established the quarantine in
Orleans County and extended the quarantine in Niagara County. This rule
was adopted on a permanent basis on December 10, 2008.

On June 1, 2009 and June 17, 2009, the plum pox virus was detected in
two separate locations in Wayne County. On July 17, 2009, the virus was
found in a third location in Wayne County and on July 22, 2009, a location
in Orleans County tested positive for the virus. In response to these find-
ings, the regulations amending two (2) of the three (3) regulated areas in
Niagara County, establishing a new regulated area in Orleans County and
establishing three (3) new regulated areas in Wayne County, were adopted
as an emergency measure on March 3, 2010. Additionally, the March 3rd
amendments deregulated one of the regulated areas in the Town of Porter
in Niagara County. This is due to the fact that surveys and sampling within
this regulated area have yielded negative results for the virus for three (3)
consecutive years which justifies deregulation under existing federal
protocols. On June 1, 2010, the regulations were readopted on an emer-
gency basis. The regulations adopted on June 1st were the same as those
promulgated on March 3rd, except that the June 1st regulations include
amendments to the quarantined area in Orleans County (section 140.2(b))
and to one of the regulated areas in Wayne County (section 140.3(g)).
Those changes to the regulations merely provide the correct street names
for the boundaries and are technical in nature, since they do not change the
size or scope of the areas in question. The regulations adopted on an emer-
gency basis on June 1st were readopted on an emergency basis on August
31, 2010. The current regulations are substantially the same as those
promulgated on an emergency basis on August 31st.

The amendments are necessary, since the failure to immediately estab-
lish or extend this quarantine could result in the further, unfettered spread
of this plant virus throughout New York and into neighboring states. This
would not only result in damage to the natural resources of New York, but
could also result in the imposition on New York of a federal quarantine or
quarantines by other states. Such quarantines would cause economic hard-
ship for New York's nurseries and stone fruit growers, since such
quarantines may be broader than this one. The consequent loss of business
would harm industries which are important to New York's economy and
as such, would harm the general welfare.

4. Costs:
(a) Costs to the State government:
Regulated articles in the newly established regulated areas that are ex-

posed to plum pox virus would be destroyed. Compensation for the
regulated articles is predicated upon the age of the plants and trees.
Compensation would range from $4,368 to $17,647 per acre, of which the
USDA would pay 85% of the compensation. Accordingly, New York's
15% share of the compensation would be $655 to $2,647 per acre,
provided the owners of the regulated articles in question submit verified
claims to the Department in accordance with section 165 of the Agriculture
and Markets Law, and provided further that damages are awarded based
on those claims.

Nursery dealers and nursery growers would also be eligible to receive
compensation for regulated articles planted in the newly established
regulated areas and nursery stock regulated areas that would otherwise be
prohibited from sale. New York would pay up to $1,000 per acre in costs
to remove such regulated articles.

(b) Costs to local government:
None.
(c) Costs to private regulated parties:
Regulated parties handling regulated articles in the newly established

nursery stock regulated areas, pursuant to a compliance agreement, may
require an inspection and the issuance of a federal or state phytosanitary
certificate for interstate movement. This service is available at a rate of
$25.00 per hour. Most inspections would take one hour or less. It is
anticipated that there would be 100 such inspections each year with a total
annual cost of $2,500.

Most shipments will be made pursuant to compliance agreements for
which the costs may be lower.

Regulated parties would also incur those removal costs which exceed
$1,000 per acre for removal of regulated articles planted in the newly
established regulated areas and nursery stock regulated areas.

(d) Costs to the regulatory agency:
None. It is anticipated that the regulatory oversight and enforcement of

the expanded quarantine would be accomplished through use of existing
staff and resources.

5. Local government mandate:
None.
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6. Paperwork:
Nursery dealers and nursery growers handling regulated articles in the

newly established nursery stock regulated areas would require a compli-
ance agreement with the Department. They may also require an inspection
and the issuance of a federal or state phytosanitary certificate for interstate
movement of these regulated articles.

7. Duplication:
None.
8. Alternatives:
None. The failure of the State to establish and extend the quarantine in

response to the most recent findings of the plum pox virus could result in
the establishment of quarantines by the federal government or other states.
It could also place the State's own natural resources at risk from the fur-
ther spread of plum pox virus which could result from the unrestricted
movement of regulated articles in the regulated areas. In light of these fac-
tors, there does not appear to be any viable alternative to the establishment
of the quarantine proposed in this rulemaking.

9. Federal standards:
Sections 301.74 through 301.74-5 of Title 7 of the Code of Federal

Regulations (CFR) restricts the interstate movement of regulated articles
susceptible to the plum pox virus. This rule does not exceed any minimum
standards for the same or similar subject areas, since it restricts the intra-
state, rather than interstate, movement of regulated articles by establishing
a plum pox virus quarantine in New York State.

10. Compliance schedule:
It is anticipated that regulated persons would be able to comply with the

rule immediately.
Regulatory Flexibility Analysis

1. Effect on small businesses:
The establishment and extension of the plum pox virus quarantine is

designed to prevent the further spread of this viral infection throughout
New York State as well as into neighboring states and provinces. On June
1, 2009 and June 17, 2009, the plum pox virus was detected in two sepa-
rate locations in Wayne County. On July 17, 2009, the virus was found in
a third location in Wayne County and on July 22, 2009, a location in
Orleans County tested positive for the virus. In response to these findings,
the regulations amending two (2) of the three (3) regulated areas in Niag-
ara County, establishing a new regulated area in Orleans County and
establishing three (3) new regulated areas in Wayne County, were adopted
as an emergency measure on March 3, 2010. Additionally, the March 3rd
amendments deregulated one of the regulated areas in the Town of Porter
in Niagara County. This is due to the fact that surveys and sampling within
this regulated area have yielded negative results for the virus for three (3)
consecutive years which justifies deregulation under existing federal
protocols. On June 1, 2010, the regulations were readopted on an emer-
gency basis. The regulations adopted on June 1st were the same as those
promulgated on March 3rd, except that the June 1st regulations include
amendments to the quarantined area in Orleans County (section 140.2(b))
and to one of the regulated areas in Wayne County (section 140.3(g)).
Those changes to the regulations merely provide the correct street names
for the boundaries and are technical in nature, since they do not change the
size or scope of the areas in question. The regulations adopted on an emer-
gency basis on June 1st were readopted on an emergency basis on August
31, 2010. The current regulations are substantially the same as those
promulgated on an emergency basis on August 31st.

It is estimated that seven (7) stone fruit growers in Wayne County and
three (3) stone fruit growers in Niagara County are located in the newly
established quarantine or regulated areas. All of these entities are small
businesses.

It is not anticipated that local governments would be involved in the
handling or movement of regulated articles within any part of the
quarantine areas.

2. Compliance requirements:
Any regulated parties in the newly established nursery stock regulated

areas would be prohibited from the propagation of regulated articles. Nurs-
ery growers and nursery dealers who wish to handle regulated articles in
these newly established nursery stock regulated areas would be required to
enter into compliance agreements.

The amendments would prohibit regulated parties in the newly estab-
lished nursery stock regulated areas from digging and moving regulated
articles and planting or over-wintering regulated articles. In addition,
regulated parties in these newly established areas would be required to
maintain sales records of regulated articles for a period of three years.

All regulated parties in the newly established regulated areas would be
prohibited from moving regulated articles within those regulated areas.
Regulated parties would, however, be able to move regulated articles to
and from the newly established regulated areas pursuant to a limited
permit.

3. Professional services:
In order to comply with the rule, regulated parties handling regulated

articles in the newly established nursery stock regulated areas, pursuant to
a compliance agreement, may require an inspection and issuance of a
federal or state phytosanitary certificate for interstate movement.

4. Compliance costs:
(a) Initial capital costs that will be incurred by a regulated business or

industry or local government in order to comply with the proposed rule:
None.
(b) Annual cost for continuing compliance with the proposed rule:
Regulated parties handling regulated articles in the newly established

nursery stock regulated areas pursuant to a compliance agreement may
require an inspection and the issuance of a federal or state phytosanitary
certificate for interstate movement. This service is available at a rate of
$25.00 per hour. Most inspections would take one hour or less. It is
anticipated that there would be 100 such inspections each year with a total
annual cost of $2,500.

Most shipments will be made pursuant to compliance agreements for
which the costs may be lower.

Regulated parties would also incur those removal costs which exceed
$1,000 per acre for removal of regulated articles planted in the regulated
areas.

It is not anticipated that local governments would be involved in move-
ment of regulated to or through the regulated areas.

5. Minimizing adverse impact:
The Department has designed the rule to minimize adverse economic

impact on small businesses and local governments. The rule establishes
and extends the quarantine to only those areas where the plum pox virus
has been detected. Additionally, the rule lifts the quarantine in one area of
Niagara County where the virus has not been detected for three (3) years.
The approaches for minimizing adverse economic impact required by sec-
tion 202-a(1) of the State Administrative procedure Act and suggested by
section 202-b(1) of the State Administrative Procedure Act were
considered. Given all of the facts and circumstances, it is submitted that
the rule minimizes adverse economic impact as much as is currently
possible.

6. Small business and local government participation:
In 1999, a Plum Pox Virus Task Force was established in response to

the initial discovery of the plum pox virus in Pennsylvania. The Task Force
presently consists of representatives of the Department, the New York
State Agricultural Experiment Station in Geneva; the United States
Department of Agriculture, Cornell Cooperative Extension, the New York
State Farm Bureau, the Canadian Food Inspection Agency and the stone
fruit industry. The Task Force has convened annually via teleconference
and assists in outreach as needed in response to changes in the spread of
the virus. Outreach efforts will continue.

7. Assessment of the economic and technological feasibility of compli-
ance with the rule by small businesses and local governments:

The economic and technological feasibility of compliance with the
proposed rule by small businesses and local governments has been ad-
dressed and such compliance has been determined to be feasible. Nursery
dealers and nursery growers handling regulated articles within the newly
established nursery stock regulated areas, other than pursuant to a compli-
ance agreement, would require an inspection and the issuance of a
phytosanitary certificate. Most shipments, however, would be made pur-
suant to compliance agreements for which there is no charge.
Rural Area Flexibility Analysis

1. Type and estimated numbers of rural areas:
The establishment and extension of the plum pox virus quarantine is

designed to prevent the further spread of this viral infection throughout
New York State as well as into neighboring states and provinces. On June
1, 2009 and June 17, 2009, the plum pox virus was detected in two sepa-
rate locations in Wayne County. On July 17, 2009, the virus was found in
a third location in Wayne County and on July 22, 2009, a location in
Orleans County tested positive for the virus. In response to these findings,
the regulations amending two (2) of the three (3) regulated areas in Niag-
ara County, establishing a new regulated area in Orleans County and
establishing three (3) new regulated areas in Wayne County, were adopted
as an emergency measure on March 3, 2010. Additionally, the March 3rd
amendments deregulated one of the regulated areas in the Town of Porter
in Niagara County. This is due to the fact that surveys and sampling within
this regulated area have yielded negative results for the virus for three (3)
consecutive years which justifies deregulation under existing federal
protocols. On June 1, 2010, the regulations were readopted on an emer-
gency basis. The regulations adopted on June 1st were the same as those
promulgated on March 3rd, except that the June 1st regulations include
amendments to the quarantined area in Orleans County (section 140.2(b))
and to one of the regulated areas in Wayne County (section 140.3(g)).
Those changes to the regulations merely provide the correct street names
for the boundaries and are technical in nature, since they do not change the
size or scope of the areas in question. The regulations adopted on an emer-
gency basis on June 1st were readopted on an emergency basis on August
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31, 2010. The current regulations are substantially the same as those
promulgated on an emergency basis on August 31st.

It is estimated that seven (7) stone fruit growers in Wayne County and
three (3) stone fruit growers in Niagara County are located in the newly
established quarantine or regulated areas. All of these entities are located
in rural areas of New York State.

2. Reporting, recordkeeping and other compliance requirements; and
professional services:

Any regulated parties in the newly established nursery stock regulated
areas would be prohibited from the propagation of regulated articles. Nurs-
ery growers and nursery dealers who wish to handle regulated articles in
these newly established nursery stock regulated areas would be required to
enter into compliance agreements.

All regulated parties in the newly established regulated areas would be
prohibited from moving regulated articles within those regulated areas.
Regulated parties would, however, be able to move regulated articles to
and from the newly established regulated areas pursuant to a limited
permit.

In order to comply with the proposed rule, regulated parties handling
regulated articles in the newly established nursery stock regulated areas,
pursuant to a compliance agreement, may require an inspection and issu-
ance of a federal or state phytosanitary certificate for interstate movement.

3. Costs:
Regulated parties handling regulated articles in the newly established

nursery stock regulated areas pursuant to compliance agreement may
require an inspection and the issuance of a federal or state phytosanitary
certificate for interstate movement. This service is available at a rate of
$25.00 per hour. Most inspections would take one hour or less. It is
anticipated that there would be 100 such inspections each year with a total
annual cost of $2,500.

Most shipments will be made pursuant to compliance agreements for
which the costs will be lower.

Regulated parties would also incur those removal costs which exceed
$1,000 per acre for removal of regulated articles exposed to the plum pox
virus.

4. Minimizing adverse impact:
The Department has designed the proposed rule to minimize adverse

economic impact on regulated parties in rural areas. The rule establishes
and extends the quarantine to only those areas where the plum pox virus
has been detected. Additionally, the rule deregulates in one area of Niag-
ara County where the virus has not been detected for three (3) consecutive
years. The approaches for minimizing adverse economic impact required
by section 202-a(1) of the State Administrative Procedure Act and sug-
gested by section 202-b(1) of the State Administrative Procedure Act were
considered. Given all of the facts and circumstances, it is submitted that
the rule minimizes adverse economic impact as much as is currently
possible.

5. Rural area participation:
In 1999, a Plum Pox Virus Task Force was established in response to

the initial discovery of the plum pox virus in Pennsylvania. The Task Force
presently consists of representatives of the Department, the New York
State Agricultural Experiment Station in Geneva; the Untied States
Department of Agriculture, Cornell Cooperative Extension, the New York
State Farm Bureau, the Canadian Food Inspection Agency and the stone
fruit industry. The Task Force has convenes annually via teleconference
and assists in outreach as needed in response to changes in the spread of
the virus. Outreach efforts will continue.
Job Impact Statement

The establishment and extension of the plum pox virus quarantine is
designed to prevent the further spread of this viral infection throughout
New York State as well as into neighboring states and provinces. On June
1, 2009 and June 17, 2009, the plum pox virus was detected in two sepa-
rate locations in Wayne County. On July 17, 2009, the virus was found in
a third location in Wayne County and on July 22, 2009, a location in
Orleans County tested positive for the virus. In response to these findings,
the regulations amending two (2) of the three (3) regulated areas in Niag-
ara County, establishing a new regulated area in Orleans County and
establishing three (3) new regulated areas in Wayne County, were adopted
as an emergency measure on March 3, 2010. Additionally, the March 3rd
amendments deregulated one of the regulated areas in the Town of Porter
in Niagara County. This is due to the fact that surveys and sampling within
this regulated area have yielded negative results for the virus for three (3)
consecutive years which justifies deregulation under existing federal
protocols. On June 1, 2010, the regulations were readopted on an emer-
gency basis. The regulations adopted on June 1st were the same as those
promulgated on March 3rd, except that the June 1st regulations include
amendments to the quarantined area in Orleans County (section 140.2(b))
and to one of the regulated areas in Wayne County (section 140.3(g)).
Those changes to the regulations merely provide the correct street names
for the boundaries and are technical in nature, since they do not change the

size or scope of the areas in question. The regulations adopted on an emer-
gency basis on June 1st were readopted on an emergency basis on August
31, 2010. The current regulations are substantially the same as those
promulgated on an emergency basis on August 31st.

It is estimated that seven (7) stone fruit growers in Wayne County and
three (3) stone fruit growers in Niagara County are located in the newly
established quarantine or regulated areas.

A further spread of this plant infection would have very adverse eco-
nomic consequences to these industries in New York State, both from the
destruction of the regulated articles upon which these industries depend,
and from the more restrictive quarantines that could be imposed by the
federal government and by other states. By helping to prevent the further
spread of the plum pox virus, the rule would help to prevent such adverse
economic consequences and in so doing, protect the jobs and employment
opportunities associated with the State's stone fruit and nursery industries.

Banking Department

EMERGENCY
RULE MAKING

Registration and Financial Responsibility Requirements for
Mortgage Loan Servicers

I.D. No. BNK-50-10-00003-E
Filing No. 1221
Filing Date: 2010-11-30
Effective Date: 2010-12-02

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of Part 418 and Supervisory Procedures MB 109
and 110 to Title 3 NYCRR.
Statutory authority: Banking Law, art. 12-D
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: Chapter 472 of the
Laws of 2008, which requires mortgage loan servicers to be registered
with the Superintendent, goes into effect on July 1, 2009. These regula-
tions implement the registration requirement. It is therefore necessary that
servicers be informed of the details of the registration process sufficiently
far in advance to permit applications for registrations to be prepared,
submitted and reviewed by the effective date.
Subject: Registration and financial responsibility requirements for
mortgage loan servicers.
Purpose: To require that persons or entities which service mortgage loans
on residential real property on or after July 1, 2009 be registered with the
Superintendent of Banks.
Substance of emergency rule: Section 418.1 summarizes the scope and
application of Part 418. It notes that Sections 418.2 to 418.11 implement
the requirement in Article 12-D of the Banking Law that certain mortgage
loan servicers (‘‘servicers’’) be registered with the Superintendent of
Banks, while Sections 418.12 to 418.15 set forth financial responsibility
requirements that are applicable to both registered and exempt servicers.
[Section 418.16 sets forth the transitional rules.]

Section 418.2 implements the provisions in Section 590(2)(b-1) of
the Banking Law requiring registration of servicers and exempting
mortgage bankers, mortgage brokers, and most banking and insurance
companies, as well as their employees. The Superintendent is autho-
rized to approve other exemptions.

Section 418.3 contains a number of definitions of terms that are
used in Part 418, including ‘‘Mortgage loan’’, ‘‘Mortgage loan
servicer’’ and ‘‘Exempted Person’’.

Section 418.4 describes the requirements for applying for registra-
tion as a servicer.

Section 418.5 describes the requirements for a servicer applying to
open a branch office.

Section 418.6 covers the fees for application for registration as a
servicer, including processing fees for applications and fingerprint
processing fees.

Section 418.7 sets forth the findings that the Superintendent must
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make to register a servicer and the procedures to be followed upon ap-
proval of an application for registration. It also sets forth the grounds
upon which the Superintendent may refuse to register an applicant and
the procedure for giving notice of a denial.

Section 418.8 defines what constitutes a ‘‘change of control’’ of a
servicer, sets forth the requirements for prior approval of a change of
control, the application procedure for such approval and the standards
for approval. The section also requires servicers to notify the Superin-
tendent of changes in their directors or executive officers.

Section 418.9 sets forth the grounds for revocation of a servicer
registration and authorizes the Superintendent, for good cause or
where there is substantial risk of public harm, to suspend a registration
for 90 days without a hearing. The section also provides for termina-
tion of a servicer registration upon non-payment of the required
assessment. The Superintendent can also suspend a registration when
a servicer fails to file a required report, when its surety bond is
cancelled, or when it is the subject of a bankruptcy filing. If the
registrant does not cure the deficiencies in 90 days, its registration
terminates. The section further provides that in all other cases, suspen-
sion or revocation of a registration requires notice and a hearing.

The section also covers the power of the Superintendent to extend a
suspension and the right of a registrant to surrender its registration, as
well as the effect of revocation, termination, suspension or surrender
of a registration on the obligations of the registrant. It provides that
registrations will remain in effect until surrendered, revoked, termi-
nated or suspended.

Section 418.10 describes the power of the Superintendent to impose
fines and penalties on registered servicers.

Section 418.11 sets forth the requirement that applicants demon-
strate five years of servicing experience as well as suitable character
and fitness.

Section 418.12 covers the financial responsibility and other require-
ments that apply to applicants for servicer registration and to registered
servicers. The financial responsibility requirements include (1) a
required net worth of at least 1% of total loans serviced, with a mini-
mum of $250,000; (2) a ratio of net worth to total New York mortgage
loans serviced of at least 5%; (3) a corporate surety bond of at least
$250,000 and a Fidelity and E&O bond in an amount that is based on
the volume of New York mortgage loans serviced, with a minimum of
$300,000.

The Superintendent is empowered to waive, reduce or modify the
financial responsibility requirements for certain servicers who service
not more than 12 mortgage loans or an aggregate amount of loans not
exceeding $5,000,000, whichever is less.

Section 418.13 applies similar financial responsibility requirements
to ‘‘Exempted Persons’’ who are not subject to the requirement to
register as servicers. Such persons include mortgage bankers, mort-
gage brokers and most banking institutions and insurance companies.

Section 418.14 exempts from the otherwise applicable net worth
and Fidelity and E&O ond requirements entities subject to compara-
ble requirements in connection with servicing mortgage loans for
federal instrumentalities, and exempts from the otherwise applicable
net worth requirement entities that are subject to the capital require-
ments applicable to insured depositary institutions and that are
considered at least adequately capitalized.

Section 418.15 covers the utilization of the proceeds of a servicer's
surety bond in the event of the surrender or termination of its
registration.

Section 418.16 provides a transitional period for registration of
mortgage loan servicers. A servicer doing business in this state on
June 30, 2009 which files an application for MLS registration by July
31, 2009 will be deemed in compliance with the registration require-
ment until notified that its application has been denied.

Section 109.1 defines a number of terms that are used in the
Supervisory Procedure.

Section 109.2 contains a general description of the process for
registering as a mortgage loan servicer (‘‘servicer’’) and contains in-
formation about where the necessary forms and instructions may be
found.

Section 109.3 lists the documents to be included in an application
for servicer registration, including the required fees. It also sets forth
the execution and attestation requirements for applications. The sec-
tion makes clear that the Superintendent can require additional infor-
mation or an in person conference, and that the applicant can submit
additional pertinent information.

Section 109.4 describes the information and documents required to
be submitted as part of an application for registration as a servicer.
This includes various items of information about the applicant and its
regulatory history, if any, information demonstrating compliance with
the applicable financial responsibility and experience requirements,
information about the organizational structure of the applicant, and
other documents, such as fingerprint cards and background reports.

Section 110.1 defines a number of terms that are used in the
Supervisory Procedure.

Section 110.2 contains a general description of the process for ap-
plying for approval of a change of control of a mortgage loan servicer
(‘‘servicer’’) and contains information about where the necessary
forms and instructions may be found.

Section 110.3 lists the documents to be included in an application
for approval of a change of control of a servicer, including the required
fees. It sets forth the time within which the Superintendent must ap-
prove or disapprove an application. It also sets forth the execution and
attestation requirements for applications. The section makes clear that
the Superintendent can require additional information or an in person
conference, and that the applicant can submit additional pertinent
information. Last, the section lists the types of changes in a servicer's
operations resulting from a change of control which should be notified
to the Banking Department.

Section 110.4 describes the information and documents required to
be submitted as part of an application for approval of a change of
control of servicer. This includes various items of information about
the applicant and its regulatory history, if any, information demon-
strating continuing compliance with the applicable financial responsi-
bility and experience requirements, information about the organiza-
tional structure of the applicant, a description of the acquisition and
other documents regarding the applicant, such as fingerprint cards and
background reports.
This notice is intended to serve only as an emergency adoption, to be
valid for 90 days or less. This rule expires February 27, 2011.
Text of rule and any required statements and analyses may be obtained
from: Sam L. Abram, Secretary of the Banking Board, New York State
Banking Department, One State Street, New York, NY 10004-1417, (212)
709-1658, email: sam.abram@banking.state.ny.us
Regulatory Impact Statement

1. Statutory authority.
Article 12-D of the Banking Law, as amended by the Legislature in

the Subprime Lending Reform Law (Ch. 472, Laws of 2008, hereinaf-
ter, the ‘‘Subprime Law’’), creates a framework for the regulation of
mortgage loan servicers. Mortgage loan servicers (MLS) are individu-
als or entities which engage in the business of servicing mortgage
loans for residential real property located in New York. That legisla-
tion also authorizes the adoption of regulations implementing its
provisions. (See, e.g., Banking Law Sections 590(2) (b-1) and 595-b.)

Subsection (1) of Section 590 of the Banking Law was amended by
the Subprime Law to add the definitions of ‘‘mortgage loan servicer’’
and ‘‘servicing mortgage loans’’. (Section 590(1)(h) and Section
590(1)(i).)

A new paragraph (b-1) was added to Subdivision (2) of Section 590
of the Banking Law. This new paragraph prohibits a person or entity
from engaging in the business of servicing mortgage loans without
first being registered with the Superintendent. The registration require-
ments do not apply to an ‘‘exempt organization,’’ licensed mortgage
banker or registered mortgage broker.

This new paragraph also authorizes the Superintendent to refuse to
register an MLS on the same grounds as he or she may refuse to regis-
ter a mortgage broker under Banking Law Section 592-a(2).

Subsection (3) of Section 590 was amended by the Subprime Law
to clarify the power of the banking board to promulgate rules and
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regulations and to extend the rulemaking authority regarding regula-
tions for the protection of consumers and regulations to define
improper or fraudulent business practices to cover mortgage loan
servicers, as well as mortgage bankers, mortgage brokers and exempt
organizations.

New Paragraph (d) was added to Subsection (5) of Section 590 by
the Subprime Law and requires mortgage loan servicers to engage in
the servicing business in conformity with the Banking Law, such rules
and regulations as may be promulgated by the Banking Board or
prescribed by the Superintendent, and all applicable federal laws, rules
and regulations.

New Subsection (1) of Section 595-b was added by the Subprime
Law and requires the Superintendent to promulgate regulations and
policies governing the grounds to impose a fine or penalty with re-
spect to the activities of a mortgage loan servicer. Also, the Subprime
Law amends the penalty provision of Subdivision (1) of Section 598
to apply to mortgage loan servicers as well as to other entities.

New Subdivision (2) of Section 595-b was added by the Subprime
Law and authorizes the Superintendent to prescribe regulations relat-
ing to disclosure to borrowers of interest rate resets, requirements for
providing payoff statements, and governing the timing of crediting of
payments made by the borrower.

Section 596 was amended by the Subprime Law to extend the
Superintendent's examination authority over licensees and registrants
to cover mortgage loan servicers. The provisions of Banking Law
Section 36(10) making examination reports confidential are also
extended to cover mortgage loan servicers.

Similarly, the books and records requirements in Section 597 cover-
ing licensees, registrants and exempt organizations were amended by
the Subprime Law to cover servicers and a provision was added
authorizing the Superintendent to require that servicers file annual
reports or other regular or special reports.

The power of the Superintendent to require regulated entities to ap-
pear and explain apparent violations of law and regulations was
extended by the Subprime Law to cover mortgage loan servicers
(Subdivision (1) of Section 39), as was the power to order the discon-
tinuance of unauthorized or unsafe practices (Subdivision (2) of Sec-
tion 39) and to order that accounts be kept in a prescribed manner
(Subdivision (5) of Section 39).

Finally, mortgage loan servicers were added to the list of entities
subject to the Superintendent's power to impose monetary penalties
for violations of a law, regulation or order. (Paragraph (a) of Subdivi-
sion (1) of Section 44).

The fee amounts for MLS registration applications and for MLS
branch applications are established in accordance with Banking Law
Section 18-a.

2. Legislative objectives.
The Subprime Bill is intended to address various problems related

to residential mortgage loans in this State. The Subprime Law reflects
the view of the Legislature that consumers would be better protected
by the supervision of mortgage loan servicing. Even though mortgage
loan servicers perform a central function in the mortgage industry,
there has heretofore been no general regulation of servicers by the
state or the Federal government.

The Subprime Law requires that entities be registered with the Su-
perintendent in order to engage in the business of servicing mortgage
loans in this state. The new law further requires mortgage loan
servicers to engage in the business of servicing mortgage loans in
conformity with the rules and regulations promulgated by the Banking
Board and the Superintendent.

The mortgage servicing statute has two main components: (i) the
first component addresses the registration requirement for persons
engaged in the business of servicing mortgage loans; and (ii) the
second authorizes the Banking Board and the superintendent to
promulgate appropriate rules and regulations for the regulation of
servicers in this State.

The regulations implement the first component of the mortgage
servicing statute - the registration of mortgage servicers. (See Sections
418.4 to 418.7.) In doing so, the rule utilizes the authority provided to

the Superintendent to set standards for the registration of such entities.
For example, the rule requires that a potential loan servicer would
have to provide, under Sections 418.10 and 418.11 to 418.14 of the
proposed regulations, evidence of their character and fitness to engage
in the servicing business and demonstrate to the Superintendent their
financial responsibility. The rule also utilizes the authority provided
by the Legislature to revoke, suspend or otherwise terminate a registra-
tion or to fine or penalize a registered mortgage loan servicer.

Consistent with this requirement, the rule authorizes the Superin-
tendent to refuse to register an applicant if he/she shall find that the
applicant lacks the requisite character and fitness, or any person who
is a director, officer, partner, agent, employee, substantial stockholder
of the applicant has been convicted of certain felonies. These are the
same standards as are applicable to mortgage bankers and mortgage
brokers in New York. (See Section 418.7.)

Further, in carrying out the Legislature's mandate to regulate the
mortgage servicing business, Section 418.8 sets out certain applica-
tion requirements for prior approval of a change in control of a
registered mortgage loan servicer and notification requirements for
changes in the entity's executive officers and directors. Collectively,
these various provisions implement the intent of the Legislature to
register and supervise mortgage loan servicers.

3. Needs and benefits.
Governor Paterson reported in early 2008 that there were more than

52,000 foreclosure actions filed in 2007, or approximately 1,000 per
week. That number increased in 2008, averaging approximately 1,100
per week in the first quarter. This is a crisis and the problems that have
affected so many have been found to affect not only the origination of
residential mortgage loans, but also their servicing and foreclosure.
The Subprime Law adopted a multifaceted approach to the problem. It
affected a variety of areas in the residential mortgage loan industry,
including: i. loan originations; ii. loan foreclosures; and iii. the conduct
of business by residential mortgage loans servicers.

Currently, the Department regulates the brokering and making of
mortgage loans, but not the servicing of these mortgage loans. Servic-
ing is vital part of the residential mortgage loan industry; it involves
the collection of mortgage payments from borrowers and remittance
of the same to owners of mortgage loans; to governmental agencies
for taxes; and to insurance companies for insurance premiums.
Mortgage servicers also may act as agents for owners of mortgages in
negotiations relating to modifications. As ‘‘middlemen,’’ moreover,
servicers also play an important role when a property is foreclosed
upon. For example, the servicer may typically act on behalf of the
owner of the loan in the foreclosure proceeding.

Further, unlike in the case of a mortgage broker or a mortgage
lender, borrowers cannot ‘‘shop around’’ for loan servicers, and gen-
erally have no input in deciding what company services their loans.
The absence of the ability to select a servicer obviously raises concerns
over the character and viability of these entities given the central part
of they play in the mortgage industry. There also is evidence that some
servicers may have provided poor customer service. Specific examples
of these activities include: pyramiding late fees; misapplying escrow
payments; imposing illegal prepayment penalties; not providing
timely and clear information to borrowers; and erroneously force-
placing insurance when borrowers already have insurance. While
establishing minimum standards for the business conduct of servicers
will be the subject of another regulation currently being developed by
the Department, Section 418.2 makes it clear that persons exempted
by from the registration requirement must notify the Department that
they are servicing loans and must otherwise comply with the
regulations.

As noted above, the proposed regulation relates to the first compo-
nent of the mortgage servicing statute - the registration of mortgage
loan servicers. It is intended to ensure that only those persons and
entities with adequate financial support and sound character and gen-
eral fitness will be permitted to register as mortgage loan servicers.

Further, consumers in this state will also benefit under these
proposed regulations because in the event there is an allegation that a
mortgage servicer is involved in wrongdoing and the Superintendent
finds that there is good cause, or that there is a substantial risk of pub-
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lic harm, he or she can suspend such mortgage servicer for 90 days
without a hearing. And in other cases, he or she can suspend or revoke
such mortgage servicer's registration after notice and a hearing. Also,
the requirement that servicers meet minimum financial standards and
have performance and other bonds will act to ensure that consumers
are protected.

As noted above, the MLS regulations are being divided into two
parts in order to facilitate meeting the statutory requirement that all
MLSs be registered by July 1, 2009. The Department will separately
propose regulations dealing with business conduct and consumer
protection requirements for MLSs.

All Exempt Organizations, mortgage bankers and mortgage brokers
that perform mortgage loan servicing with respect to New York mort-
gages must notify the Superintendent that they do so, and will be
required to comply with the conduct of business and consumer protec-
tion rules applicable to MLSs.

4. Costs.
The mortgage business will experience some increased costs as a

result of the fees associated with MLS registration. The amount of the
application fee for MLS registration and for an MLS branch applica-
tion is $3,000.

The amount of the fingerprint fee is set by the State Division of
Criminal Justice Services and the processing fees of the National
Mortgage Licensing System are set by that body. MLSs will also incur
administrative costs associated with preparing applications for
registration.

The ability by the Department to regulate mortgage loan servicers
is expected to reduce costs associated with responding to consumers'
complaints, decrease unnecessary expenses borne by mortgagors, and,
through the timely response to consumers' inquiries, should assist in
decreasing the number of foreclosures in this State.

The regulations will not result in any fiscal implications to the State.
The Banking Department is funded by the regulated financial services
industry. Fees charged to the industry will be adjusted periodically to
cover Department expenses incurred in carrying out this regulatory
responsibility.

5. Local government mandates.
None.
6. Paperwork.
An application process is being established for potential mortgage

loan servicers to apply for registration electronically through the
National Mortgage Licensing System and Registry (NMLSR) - a
national system, which currently facilitates the application process for
mortgage brokers, bankers and loan originators.

Therefore, the application process would be virtually paperless;
however, a limited number of documents, including fingerprints where
necessary, would have to be submitted to the Department in paper
form.

The specific procedures that are to be followed in order to apply for
registration as a mortgage loan servicer are detailed in Supervisory
Procedure MB 109.

7. Duplication.
The proposed regulation does not duplicate, overlap or conflict with

any other regulations.
Currently, the mortgage servicing industry is required to meet

specific financial net worth requirements and to maintain certain
surety bonds in order to service mortgage loans for federal
instrumentalities. Those requirements have been considered and in
drafting these proposed regulations an exemption was created under
Section 418.13, from the otherwise applicable net worth and Fidelity
and E&O bond requirements, for entities subject to comparable
requirements in connection with servicing mortgage loans for federal
instrumentalities, and entities that are subject to the capital require-
ments applicable to insured depository institutions and are considered
adequately capitalized.

8. Alternatives.
The purpose of the regulation is to carry out the statutory mandate

to register mortgage loan servicers while at the same time avoiding

overly complex and restrictive rules that would have imposed unnec-
essary burdens on the industry. The Department is not aware of any
alternative that is available to the instant regulations. The Department
also has been cognizant of the possible burdens of this regulation, and
it has accordingly concluded that an exemption from the registration
requirement for persons or entities that are involved in a de minimis
amount of servicing would address the intent of the statute without
imposing undue burdens those persons or entities.

The procedure for suspending servicers that violate certain financial
responsibility or customer protection requirements, which provides a
90-day period for corrective action, during which there can be an
investigation and hearing on the existence of other violations, provides
flexibility to the process of enforcing compliance with the statutory
requirements.

9. Federal standards.
Currently, mortgage loan servicers are not required to be registered

by any federal agencies. However, although not a registration process,
in order for any mortgage loan servicer to service loans on behalf of
certain federal instrumentalities such servicers have to demonstrate
that they have specific amounts of net worth and have in place Fidel-
ity and E&O bonds.

These regulations exceed those minimum standards, in that, a
mortgage loan servicer will now have to demonstrate character and
general fitness in order to be registered as a mortgage loan servicer. In
light of the important role of a servicer - collecting consumers' money
and acting as agents for mortgagees in foreclosure transactions - the
Department believes that it is imperative that servicers be required to
meet this heightened standard.

10. Compliance schedule.
The emergency regulations will become effective on September 23,

2009. Substantially similar emergency regulations have been in effect
since July 1, 2009.

The Department expects to approve or deny applications within 90
days of the Department's receipt (through NMLSR) of a completed
application.

A transitional period is provided for mortgage loan servicers which
were doing business in this state on June 30, 2009 and which filed an
application for registration by July 31, 2009. Such servicers will be
deemed in compliance with the registration requirement until notified
by the Superintendent that their application has been denied.
Regulatory Flexibility Analysis

1. Effect of the Rule:
The emergency rule will not have any impact on local governments.

It is estimated that there are approximately 120 mortgage loan
servicers in the state which are not mortgage bankers, mortgage
brokers or exempt organizations, and which are therefore required to
register under the Subprime Lending Reform Law (Ch. 472, Laws of
2008) (the ‘‘Subprime Law’’) Of these, it is estimated that a very few
of the remaining entities will be deemed to be small businesses.

2. Compliance Requirements:
The provisions of the Subprime Law relating to mortgage loan

servicers has two main components: it requires the registration by the
Banking Department of servicers who are not mortgage bankers,
mortgage brokers or exempt organizations (the ‘‘MLS Registration
Regulations’’) , and it authorizes the Department to promulgate rules
and regulations that are necessary and appropriate for the protection
of consumers, to define improper or fraudulent business practices, or
otherwise appropriate for the effective administration of the provi-
sions of the Subprime Law relating to mortgage loan servicers (the
‘‘MLS Business Conduct Regulations’’).

The provisions of the Subprime Law requiring registration of
mortgage loan servicers which are not mortgage bankers, mortgage
brokers or exempt organizations became effective on July 1, 2009.
The emergency MLS Registration Regulations here adopted imple-
ment that statutory requirement by providing a procedure whereby
MLSs can apply to be registered and standards and procedures for the
Department to approve or deny such applications. The emergency
regulations also set forth financial responsibility standards applicable
to applicants for MLS registration, registered MLSs and servicers
which are exempted from the registration requirement.
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Additionally, the regulations set forth standards and procedures for
Department action on applications for approval of change of control
of an MLS. Finally, the emergency regulations set forth standards and
procedures for, suspension, revocation, expiration, termination and
surrender of MLS registrations, as well as for the imposition of fines
and penalties on MLSs.

3. Professional Services:
None.
4. Compliance Costs:
Applicants for mortgage loan servicer registration will incur

administrative costs associated with preparing applications for
registration. Applicants, registered MLSs and mortgage loan servicers
exempted from the registration requirement may incur costs in
complying with the financial responsibility regulations. Registration
fees of $3000, plus fees for fingerprint processing and participation in
the National Mortgage Licensing System and Registry (NMLS) will
be required of non-exempt servicers.

5. Economic and Technological Feasibility:
The emergency rule-making should impose no adverse economic or

technological burden on mortgage loan servicers who are small
businesses. The NMLS is now available. This technology will benefit
registrants by saving time and paperwork in submitting applications,
and will assist the Department by enabling immediate tracking, moni-
toring and searching of registration information; thereby protecting
consumers.

6. Minimizing Adverse Impacts:
The regulations minimize the costs and burdens of the registration

process by utilizing the internet-based NMLS, developed by the
Conference of State Bank Supervisors and the American Association
of Residential Mortgage Regulators. This system uses an on-line ap-
plication form for servicer registration. A common form will be ac-
cepted by New York and the other participating states.

As noted above, most servicers are not small businesses. Of the
remaining servicers which are small businesses subject to the registra-
tion requirements of the regulation, a number are expected to be
exempt from most of the financial responsibility requirements because
they service mortgages for FNMA, GNMA, VA or other federal
instrumentalities and comply with net worth and E&O bond require-
ments of those entities.

As regards servicers that are small businesses and not otherwise
exempted, the regulations give the Superintendent the authority to
reduce, waive or modify the financial responsibility requirements for
entities that do a de minimis amount of servicing.

7. Small Business and Local Government Participation:
Industry representatives have participated in outreach programs

during the month of April. The Department also maintains continuous
contact with large segments of the servicing industry though its regula-
tion of mortgage bankers and brokers. The Department likewise
maintains close contact with a variety of consumer groups through its
community outreach programs and foreclosure mitigation programs.
The Department has utilized this knowledge base in drafting the
regulation.
Rural Area Flexibility Analysis

Types and Estimated Numbers:
The New York State Banking Department anticipates that ap-

proximately 120 mortgage loan servicers may apply to become
registered in 2009. It is expected that a very few of these entities will
be operating in rural areas of New York State and would be impacted
by the emergency regulation.

Compliance Requirements:
Mortgage loan servicers in rural areas which are not mortgage bank-

ers, mortgage brokers or exempt organizations must be registered with
the Superintendent to engage in the business of mortgage loan
servicing. An application process will be established requiring a MLS
to apply for registration electronically and to submit additional
background information and fingerprints to the Mortgage Banking
Division of the Banking Department.

MLSs are required to meet certain financial responsibility require-

ments based on their level of business. The regulations authorize the
Superintendent to reduce or waive the otherwise applicable financial
responsibility requirements in the case of MLSs which service not
more than 12 mortgage loans or more than $5,000,000 in aggregate
mortgage loans in New York and which do not collect tax or insur-
ance payments. The Superintendent is also authorized to reduce or
waive the financial responsibility requirements in other cases for good
cause. The Department believes that this will ameliorate any burden
which those requirements might otherwise impose on entities operat-
ing in rural areas.

Costs:
The mortgage business will experience some increased costs as a

result of the fees associated with MLS registration. The application
fee for MLS registration will be $3,000. The amount of the fingerprint
fee is set by the State Division of Criminal Justice Services and the
processing fees of the National Mortgage Licensing System and Reg-
istry (‘‘NMLSR’’) are set by that body. Applicants for mortgage loan
servicer registration will also incur administrative costs associated
with preparing applications for registration.

Applicants, registered MLSs and mortgage loan servicers exempted
from the registration requirement may incur costs in complying with
the financial responsibility regulations.

Minimizing Adverse Impacts:
The regulations minimize the costs and burdens of the registration

process by utilizing the internet-based NMLSR, developed by the
Conference of State Bank Supervisors and the American Association
of Residential Mortgage Regulators. This system uses an on-line ap-
plication form for servicer registration. A common form will be ac-
cepted by New York and the other participating states.

Of the servicers which operate in rural areas, it is believed that most
are mortgage bankers, mortgage brokers or exempt organizations. Of
the remainder, a number are expected to be exempt from most of the
financial responsibility requirements because they service mortgages
for FNMA, GNMA, FHLMC, VA or other federal instrumentalities
and comply with net worth and E&O bond requirements of those
entities.

As regards servicers that operate in rural areas and are not otherwise
exempted, the regulations give the Superintendent the authority to
reduce, waive or modify the financial responsibility requirements for
entities that do a de minimis amount of servicing.

Rural Area Participation:
Industry representatives have participated in outreach programs

during the month of April. The Department also maintains continuous
contact with large segments of the servicing industry though its regula-
tion of mortgage bankers and brokers. The Department likewise
maintains close contact with a variety of consumer groups through its
community outreach programs and foreclosure mitigation programs.
The Department has utilized this knowledge base in drafting the
regulation.
Job Impact Statement

Article 12-D of the Banking Law, as amended by the Subprime
Lending Reform Law (Ch. 472, Laws of 2008), requires persons and
entities which engage in the business of servicing mortgage loans af-
ter July 1, 2009 to be registered with the Superintendent. This emer-
gency regulation sets forth the application, exemption and approval
procedures for registration as a Mortgage Loan servicer (MLS), as
well as financial responsibility requirements for applicants, registrants
and exempted persons. The regulation also establishes requirements
with respect to changes of officers, directors and/or control of MLSs
and provisions with respect to suspension, revocation, termination,
expiration and surrender of MLS registrations.

The requirement to comply with the emergency regulations is not
expected to have a significant adverse effect on jobs or employment
activities within the mortgage loan servicing industry. Many of the
larger entities engaged in the mortgage loan servicing business are al-
ready subject to oversight by the Banking Department and exempt
from the new registration requirement. Many of the remaining
servicers, while subject to the registration requirement, already ser-
vice mortgages for FNMA, GNMA or VA and are thus expected to be
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exempt from the financial responsibility requirements in the
regulation. Additionally, the regulations give the Superintendent the
authority to reduce, waive or modify the financial responsibility
requirements for entities that do a de minimis amount of servicing.

The registration process itself should not have an adverse effect on
employment. The regulations require the use of the internet-based
National Mortgage Licensing System and Registry, developed by the
Conference of State Bank Supervisors and the American Association
of Residential Mortgage Regulators. This system uses a common on-
line application for servicer registration in New York and other
participating states. It is believed that any remaining adverse impact
would be due primarily to the nature and purpose of the statutory
registration requirement rather than the provisions of the emergency
regulations.

EMERGENCY
RULE MAKING

License, Financial Responsibility, Education and Test
Requirements for Mortgage Loan Originators

I.D. No. BNK-50-10-00004-E
Filing No. 1222
Filing Date: 2010-11-30
Effective Date: 2010-12-02

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of Part 420 and Supervisory Procedure MB 107,
and repeal of Supervisory Procedure MB 108 of Title 3 NYCRR.
Statutory authority: Banking Law, arts. 12-D and 12-E
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: Article 12-E of the
Banking Law provides for the regulation of mortgage loan originators
(MLOs). Article 12-E was recently amended in order to conform the
regulation of MLOs in New York to new federal legislation (Title V of the
Housing and Economic Recovery Act of 2008, known as the ‘‘SAFE
Act’’).

The SAFE Act authorized the federal Department of Housing and
Urban Development (‘‘HUD’’) to assume the regulation of MLOs in
any state that did not enact acceptable implementing legislation by
August 1, 2009. In response, the Legislature enacted revised Article
12-E.

The emergency rulemaking revises the existing MLO regulations,
which implement the prior version of Article 12-E, to conform to the
changes in the statute.

Under the new legislation, MLOs, including those already engaged
in the business of originating mortgage loans, must complete new
education, testing and bonding requirements prior to licensure. Meet-
ing these requirements will likely entail significant time and effort on
the part of individuals subject to the revised law and regulations.

Emergency adoption of the revised regulations is necessary in order
to afford such individuals sufficient advance notice of the new
substantive rules and licensing procedures for MLOs that they will
have an adequate opportunity to comply with the new licensing
requirements and in order to protect against federal preemption of the
regulation of MLOs in New York.
Subject: License, financial responsibility, education and test requirements
for mortgage loan originators.
Purpose: To require that individuals engaging in mortgage loan origina-
tion activities must be licensed by the Superintendent of Banks.
Substance of emergency rule: Section 420.1 summarizes the scope and
application of Part 420. It notes that all individuals unless exempt must be
licensed under Article 12-E to engage in mortgage loan originator
(‘‘MLO’’) activities. It also sets forth the basic authority of the Superin-
tendent to revoke or suspend a license.

Section 420.2 sets out the exemptions available to individuals from
the general license requirements. Specifically, the proposed regulation
includes a number of exemptions, including exemptions for individu-
als who work for banking institutions as mortgage loan originators
and individuals who arrange mortgage loans for family members.

Also, individuals who work for mortgage loan servicers and negotiate
loan modifications are only subject to the license requirement if
required by HUD. The Superintendent is authorized to approve other
exemptions for good cause.

Section 420.3 contains a number of definitions of terms that are
used in Part 420. These include definitions for ‘‘mortgage loan
originator,’’ originating entity’’, ‘‘residential mortgage loan’’ and
‘‘loan processor or underwriter’’.

Section 420.4 describes the applications procedures for applying
for a license as an MLO. It also provides important transitional rules
for individuals already engaging in mortgage loan origination activi-
ties pursuant to the authority of the prior version of Article 12-E or, in
the case of individuals engaged in the origination of manufactured
homes, not previously subject tio regulation by the Department.

Section 420.5 describes the circumstances in which originating enti-
ties may employ or contract with MLOs to engage in mortgage loan
origination activities during the application process.

Section 420.6 sets forth the steps the Superintendent must take upon
determining to approve or disapprove an application for an MLO
license.

Section 420.7 describes the circumstances when an MLO license is
inactive and how an MLO may maintain his or her license during such
periods.

Section 420.8 sets forth the circumstances when an MLO license
may be suspended or terminated. Specifically, the proposed regulation
provides that an MLO license shall terminate if the annual license re-
newal fee has not been paid or the requisite number of continuing
education credits have not been taken. The Superintendent also may
issue an order suspending an MLO license if the licensee does not file
required reports or maintain a bond. The license of an MLO that has
been suspended pursuant to this authority shall automatically terminate
by operation of law after 90 days unless the licensee has cured all
deficiencies within this time period.

Section 420.9 sets forth the process for the annual renewal of an
MLO license.

Section 420.10 sets forth the process by which an MLO may sur-
render his or her license.

Section 420.11 sets forth the pre-licensing educational requirements
applicable to applicants seeking an MLO license. Twenty hours of
educational courses are required, including courses related to federal
law and state law issues.

Section 420.12 sets out the requirement that pre-licensing education
and continuing education courses and education course providers must
be approved by the Nationwide Mortgage Licensing System and Reg-
istry (the ‘‘NMLS’’). This represents a change from the prior law pur-
suant to which the Superintendent issued such approvals.

Section 420.13 sets forth the pre-licensing testing requirements for
applicants for an MLO license. It also sets out the test location require-
ments and the minimum passing grades to obtain a license.

Section 420.14 sets out the continuing education requirements ap-
plicable to MLOs seeking to renew their licenses.

Section 420.15 sets out the new requirements that MLOs have a
surety bonds in place as a condition to being licensed under Article
12-E. It also sets out the minimum amounts of such bonds.

Section 420.16 requires the Superintendent to make reports to the
NMLS annually regarding violations by, and enforcement actions
against, MLOs. It also provides a mechanism for MLOs to challenge
the content of such reports.

Section 420.17 sets forth the process for calculating and collecting
fees applicable to MLO licensing.

Sections 420.18 and 420.19 set forth the various duties of MLOs
and originating entities. Section 420.20 also describes conduct
prohibited for MLOs and loan originators.

Finally, Section 420.21 describes the administrative action and
penalties that the Superintendent may take against an MLO for viola-
tions of law or regulation.

Section 107.1 contains definitions of defined terms used in the
Supervisory Procedure. Importantly, it defines the National Mortgage
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Licensing System (NMLS), the web-based system with which the Su-
perintendent has entered into a written contract to process applications
for initial licensing and applications for annual license renewal for
MLOs.

Section 107.2 contains general information about applications for
initial licensing and annual license renewal as an MLO. It states that a
sample of the application form (which must be completed online) may
be found on the Department's website and includes the address where
certain information required in connection with the application for
licensing must be mailed.

Section 107.3 describes the parts of an application for initial
licensing. The application includes (1) the application form, (2)
fingerprint cards, (3) the fees, (4) applicant's credit report, (5) an affi-
davit subscribed under penalty of perjury in the form prescribed by
the Superintendent, and (6) any other information that may be required
by the Superintendent. It also describes the procedure when the Super-
intendent determines that the information provided by the application
is not complete.

Section 107.4 describes the required submissions for annual license
renewal of an MLO.

Section 107.5 covers inactive status.
Section 107.6 provides information on places where applicants may

obtain additional instructions and assistance on the Department’s
website, by email, by mail, and by telephone.

Supervisory Procedure MB 108 is hereby repealed.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish a notice of proposed rule making in the State Register at some
future date. The emergency rule will expire February 27, 2011.
Text of rule and any required statements and analyses may be obtained
from: Sam L. Abram, New York State Banking Department, One State
Street, New York, NY 10004-1417, (212) 709-1658, email:
sam.abram@banking.state.ny.us
Regulatory Impact Statement

1. Statutory Authority.
Revised Article 12-E of the Banking Law became effective on July

11, 2009 when Governor Paterson signed into law Chapter 123 of the
Laws of 2009. The revised version of Article 12-E is modeled on the
provisions of Title V of the federal Housing and Economic Recovery
Act of 2008, also know as the S.A.F.E. Mortgage Licensing Act (the
‘‘SAFE Act’’) pertaining to the regulation of mortgage loan
originators. Hence, the licensing and regulation of mortgage loan
regulators in New York now closely tracks the federal standard.

Current Part 420 of the Superintendent's Regulations, implement-
ing the prior version of Article 12-E, was adopted on an emergency
basis in December of 2008. Since the new version of Article 12-E is
already effective, it is necessary to revise Part 420 and adopt the
revised version on an emergency basis. An earlier draft of this regula-
tion was published on the Department's website on August 27, 2009.
To date, the Department has received two sets of comments, and these
have been incorporated into the current version of the revised regula-
tion as appropriate.

New Section 599-a of the Banking Law sets forth the legislative
purpose of new Article 12-E. It notes that the new Article is intended
to enhance consumer protection, reduce fraud and ensure the public
welfare. It also notes that the new regulatory scheme is to be consis-
tent with the SAFE Act.

Section 599-b sets forth the definitions used in the new Article.
Defined terms include: mortgage loan originator (‘‘MLO’’); mortgage
loan processor -- an individual who may not need to be licensed; resi-
dential mortgage loans -- loans for which an MLO must be licensed;
residential real property; and the Nationwide Mortgage Licensing
System and Registry (the ‘‘NMLS’’).

Section 599-c sets forth the requirements for being licensed as an
MLO, the effective date for licensing and exemptions from the licens-
ing requirements. Exemptions include ones for individuals who work
for insured financial institutions, licensed attorneys who negotiate the
terms of a loan for a client as an ancillary to the attorney's representa-
tion of the client, and, unless required to be licensed by the U.S.

Department of Housing and Urban Development (‘‘HUD’’), certain
individuals employed by a mortgage loan servicer.

Section 599-d sets out the process for obtaining an MLO license. It
also sets out the Department's authority for imposing fees, the author-
ity of the NMLS to collect such fees, the ability of the Superintendent
to modify the requirements of Article 12-E in order to ensure compli-
ance with the SAFE Act, the requirement that filings be made
electronically and required background information from all
applicants.

Section 599-e sets for the findings that the Superintendent must
make before a license is issued. These include a finding that the ap-
plicant not have any felony convictions within seven years or any
fraud convictions at any time, that the applicant demonstrate accept-
able character and fitness, educational and testing criteria and a bond-
ing requirement. An MLO also must be affiliated with an originating
entity -- a licensed mortgage banker or registered mortgage broker (or
other licensed entity in the case of individuals originating manufac-
tured homes) -- or working for mortgage loan servicers.

Section 599-f sets out the pre-licensing education requirements, and
Section 599-g sets forth the pre-licensing testing requirements. Sec-
tion 599-h imposes a reporting requirement on entities employing
MLOs. Such entities must make annual filings through the NMLS.

Section 599-i sets forth the annual license renewal requirements for
MLOs. In addition to continuing to satisfy the initial requirements for
licensing, MLOs must satisfy annual continuing educational require-
ments and must have paid all fees. Failure to meet these requirements
shall result in the automatic termination of an MLO's license. The
statute also provides for a licensee going into inactive status, provided
the individual continues to pay all applicable fees and to take required
education courses.

Section 599-j sets forth the continuing education requirements for
MLOs, and Section 599-k sets forth the requirements for a surety
bond. Section 599-l requires the Superintendent to report through the
NMLS at least annually on all violations of Article 12-E and all
enforcement actions. MLOs may challenge the information contained
in such reports. Section 599-m sets forth the records and reports that
originating entities must maintain or make on MLOs employed by, or
working for, such entities. This section also requires the Superinten-
dent to maintain on the internet a list of all MLOs licensed by the
Department and requires reporting to the Department by MLOs.

Section 599-n sets forth the enforcement authority of the
Superintendent. In addition to ‘‘for good cause’’ suspension authority,
the Superintendent may revoke a license for stated reasons (after a
hearing), and the Superintendent may suspend a license if a required
surety bond is allowed to lapse or thirty days after a required report is
not filed. This section also sets out the requirements for surrendering a
license and the implications of any surrender, revocation, termination
or suspension of a license.

Section 599-o sets forth the authority of the Superintendent to adopt
rules and regulations implementing Article 12-E. including the author-
ity to adopt expedited review and licensing procedures for individuals
previously authorized under the prior version of Article 12-E to act as
MLOs. It also authorizes the Superintendent to investigate licensees
and the entities with which they are associated.

Section 599-p requires that the unique identifier of every originator
be clearly shown on certain documents. Section 599-q provides certain
confidentiality protections for information provided to the Superinten-
dent by an MLO, notwithstanding the sharing of such information
with other regulatory bodies.

2. Legislative Objectives.
As noted, new Article 12-E was intended to conform New York

Law to federal law and to enhance the regulation of MLOs operating
in this state. These objectives have taken on increased urgency with
the problems evidenced in the mortgage banking industry over the last
two years.

The regulations implement this statute. New Part 420 differs from
the prior version in a number of respects. The following is a summary
of the major changes from the previous regulation:

1. The definition of a mortgage loan originator is broadened to
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include any individual who takes a mortgage application or offers or
negotiates the terms of the mortgage with a consumer.

2. Individuals who originate loans on manufactured homes will be
subject to the regulation for the first time.

3. If licensing of individuals who work for mortgage loan servicers
and who engage in loan modification activities is required by the U.S.
Department of Housing and Urban Development, such individuals
may be subject to the licensing requirements of the new law and to the
new regulation.

4. Individuals who have applied for ‘‘authorization’’ under the prior
version of Article 12-E and Part 420 have a simplified process for
becoming licensed and may continue to originate loans until they are
licensed under the revised regulation or their applications are denied.

5. Individuals with a felony conviction within the last seven years
or a felony conviction for fraud at any time are now prohibited from
being licensed as MLOs in New York State.

6. Individuals must satisfy new pre-license education and testing
requirements. There also are new bonding requirements and continu-
ing education requirements.

7. A license automatically terminates if the licensee does not pay
his or her annual license renewal fee or take the requisite amount of
continuing education credits. The authority of the Superintendent to
suspend an individual for good cause also has been clarified.

When Part 420 was originally adopted on an emergency basis, the
Superintendent also adopted Supervisory Procedures MB 107 and MB
108. Supervisory Procedure MB107 deals with applications to become
an MLO. It has been updated in line with the revisions to Article 12-E
and Part 420.

Supervisory Procedure MB 108, relating to the approval of educa-
tion providers and courses, was originally adopted because the prior
version of Article 12-E required the Superintendent to approve both
courses and providers. This activity has been transferred to the NMLS
under new Article 12-E. Accordingly, Supervisory Procedure MB 108
is being rescinded.

3. Needs and Benefits.
The SAFE Act is intended to impose a nationwide standard for

MLO regulation; new Article 12-E constitutes New York's effort to
adopt a regulatory regime consistent with this uniform standard. This
regulation is needed to implement revised Article 12-E and is neces-
sary to address problems that have surfaced over the last several years
in the mortgage industry.

As has now been recognized at the federal level in the SAFE Act,
Increased oversight of mortgage loan originators is necessary to curb
disreputable and deceptive businesses practices by MLOs. Individuals
engaging in abusive practices have avoided detection by moving from
company to company and in some instances, from state to state. The
licensing of MLOs will greatly assist the Department in its efforts to
oversee the mortgage industry and protect consumers. The regulation
will enable the Department to identify, track and hold accountable
those individuals who engage in abusive practices, and ensure continu-
ing education for all MLOs that are licensed by the Department.

These regulatory requirements will improve accountability among
mortgage industry professionals, protect and promote the integrity of
the mortgage industry, and improve the quality of service, thereby
helping to restore consumer confidence.

If New York did not adopt the new federal standards for MLO
regulation or failed to implement its requirements, the SAFE Act
requires that HUD assume the licensing of MLOs in New York State.
This would result in ceding an important responsibility and element of
state sovereignty to the federal government.

4. Costs.
MLOs are already experiencing increased costs as a result of the

fees and continuing education requirements associated with the prior
version of Article 12-E. These costs will continue under the new law
and regulations.

The amount of the fingerprint fee is set by the State Division of
Criminal Justice Services and the processing fees of the National
Mortgage Licensing System and Registry are set by that body.

The ability by the Department to regulate MLOs is expected to
substantially decrease losses to consumers and the mortgage industry,
as well as to assist in decreasing the number of foreclosures in the
State and the associated direct and indirect costs of such foreclosures.
It is expected also to reduce consumer complaints regarding MLO
conduct.

The regulations will not result in any fiscal implications to the State.
The Banking Department is funded by the regulated financial services
industry. Fees charged to the industry will be adjusted periodically to
cover Department expenses incurred in carrying out this regulatory
responsibility.

5. Local Government Mandates.
None.
6. Paperwork.
An application process has been established for MLOs electroni-

cally through the NMLS. Over time, the application process is
expected to become virtually paperless; accordingly, while a limited
number of documents, including fingerprints where necessary, cur-
rently have to be submitted to the Department in paper form, these
requirements should diminish with the passage of time.

The specific procedures that are to be followed in order to apply for
licensing as a mortgage loan originator are detailed in revised
Supervisory Procedure MB 107.

7. Duplication.
The revised regulation does not duplicate, overlap or conflict with

any other regulations.
8. Alternatives.
The purpose of the regulation is to carry out the statutory mandate

to license and regulate MLOs in a manner consistent with the SAFE
Act. As noted above, the alternative would be to cede this responsibil-
ity to the federal government. By enacting revised Article 12-E, the
Legislature has indicated its desire to retain this responsibility at the
state level.

9. Federal Standards.
Currently, mortgage loan originators are required under the SAFE

Act to be licensed under requirements nearly identical to those set
forth in new Article 12-E.

10. Compliance Schedule.
New Article 12-E became effective on July 11, 2009.
A transitional period is provided for mortgage loan originators who,

as of July 11, 2009, were authorized to act as MLOs or had filed ap-
plications to be so authorized. Such MLOs may continue to engage in
MLO activities, provided they submit any additional, updated infor-
mation required by the Superintendent. The transitional period runs
until January 1, 2011, in the case of authorized persons, and until July
31, 2010, in the case of applicants (unless their applications are denied
or withdrawn as of an earlier date). Applicants are required to
complete their applications considerably in advance of these dates
under the regulations in order to allow the Department to complete
their processing.
Regulatory Flexibility Analysis

1. Effect of the Rule:
The revised regulation will not have any impact on local

governments. However, many of the originating entities who employ
or are affiliated with mortgage loan originators are mortgage bankers
or mortgage brokers who are considered small businesses. In excess
of 2,700 of these businesses are licensed or registered by the
Department.

2. Compliance Requirements:
The revised regulation reflects the changes made in revised Article

12-E of the Banking Law. The small businesses that MLOs are
employed by or affiliated with will be required to ensure that all MLOs
employed by them have been duly licensed, report four times a year
on the MLOs newly employed by them or dismissed for actual or al-
leged violations, determine that each MLO employed by or affiliated
with them has the character, fitness and education qualifications to
warrant the belief he or she will engage in mortgage loan originating
honestly, fairly and efficiently; and, finally, retain acceptable
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documentation as evidence of satisfactory completion of required
education courses for each MLO for a period of six years. In addition
to these requirements, originating entities will be required to assign
MLOs to registered locations and to ensure that an MLO's unique
identifier is recorded on each mortgage application he or she
originates.

3. Professional Services:
None.
4. Compliance Costs:
As under the existing Part 420, some mortgage entities may choose

to pay for costs associated with initial licensing and annual license re-
newal for their MLOs and with continuing education requirements,
but are not required to do so. Costs associated with electronic filing of
quarterly employment reports and retaining for six years evidence of
completion by MLOs of required continuing education are expected
to be minimal.

5. Economic and Technological Feasibility:
The rule-making should impose no adverse economic or technologi-

cal burden on small businesses that MLOs are employed by or affili-
ated with.

6. Minimizing Adverse Impacts:
The industry, and specifically small businesses who are licensed

and registered mortgage businesses, supported passage of the previous
Banking Law Article 12-E and had substantial opportunity to com-
ment on the specific requirements of this statute and its supporting
regulations. In addition, these businesses were involved in a policy
dialogue with the Department during rule development. In order to
minimize any potential adverse economic impact of the rulemaking,
outreach was conducted with associations representing the industries
that would be affected thereby (mortgage bankers, and mortgage
brokers.

The revised regulation implements changes in Article 12-E of the
Banking Law. An earlier draft of the revised regulation was published
on the Department's website on August 27, 2009. Changes incorporat-
ing the comments have been made in the regulation where appropriate.

7. Small Business and Local Government Participation:
See response to Item 6 above.

Rural Area Flexibility Analysis
Types and Estimated Numbers.
The New York State Banking Department currently licenses over

1,800 mortgage bankers and brokers, of which over 1,200 are located
in the state. It has received almost 15,000 applications from MLOs
under the present regulations and anticipates receiving approximately
2,700 applications from individuals who were previously exempted
but will be required to be licensed under the revised regulations. Many
of these entities and MLOs will be operating in rural areas of New
York State and would be impacted by the regulation. If individuals
who originate mobile home loans are required to be licensed, a
relatively small number of additional applications is anticipated.

Compliance Requirements.
Mortgage loan originators in rural areas must be licensed by the Su-

perintendent to engage in the business of mortgage loan origination.
The application process established by the regulations requires an
MLO to apply for a license electronically and to submit additional
background information to the Mortgage Banking Division of the
Banking Department. This additional information consists of finger-
prints, a recent credit report, supplementary background information
and an attestation as to the truthfulness of the applicant's statements.
Mortgage brokers and bankers are required to ensure that all MLOs
employed by them have been duly licensed, report four times a year
on the MLOs newly employed by them or dismissed for cause,
determine that each MLO employed by or affiliated with them has the
character, fitness and education qualifications to warrant the belief he
or she will engage in mortgage loan originating honestly, fairly and
efficiently; and, finally, retain acceptable documentation as evidence
of satisfactory completion of required education courses for each
MLO for a period of six years. The Department believes that this rule
will not impose a burdensome set of requirements on entities operat-
ing in rural areas.

Costs.
Some mortgage businesses in rural areas may choose to pay the

increased costs associated with the continuing education requirements
and the fees associated with licensing and annual renewal of their
MLOs, but are not required to do so. The regulation sets forth a
background investigation fee of $125.00, an initial license processing
fee of $50.00 and an annual license renewal fee of $50.00. There will
also be a fee for the processing of fingerprints and fees to cover the
cost of third party processing of the application. The latter two fees
will be posted on the Department's website. Costs associated with
electronic filing of quarterly employment reports and retaining for six
years evidence of completion by MLOs of required continuing educa-
tion courses are expected to be minimal. The cost of continuing educa-
tion is estimated to be approximately $500 every two years. The
Department's increased effectiveness in fighting mortgage fraud and
predatory lending will lower costs related to litigation and will
decrease losses to consumers and the mortgage industry by hundreds
of millions of dollars.

Minimizing Adverse Impacts.
The industry supported passage of the prior Article 12-E and had

substantial opportunity to comment on the specific requirements of
this statute and its supporting regulation. In addition, the industry was
involved in a dialogue with the Department during rule development.

The revised regulations implement revised Article 12-E of the
Banking Law, which in turn closely tracks the provisions of Title V of
the federal Housing and Economic Recovery Act of 2008, also known
as the S.A.F.E. Mortgage Licensing Act (the ‘‘SAFE Act’’). Hence,
the licensing and regulation of mortgage loan originators in New York
now closely tracks the federal standard. If New York did not adopt
this standard, the SAFE Act requires that the federal Department of
Housing and Urban Development assume the licensing of MLOs in
New York State.

Rural Area Participation.
Representatives of various entities, including mortgage bankers and

brokers conducting business in rural areas and entities that conduct
mortgage originating in rural areas, participated in outreach meetings
that were conducted during the process of drafting the prior Article
12-E and the implementing regulations. As noted above, the revised
statute and regulations closely track the provisions of the federal SAFE
Act.
Job Impact Statement

Revised Article 12-E of the Banking Law, effective on July 11,
2009, replaces the prior version of Article 12-E with respect to the
licensing and regulation of mortgage loan servicers. This proposed
regulation sets forth the application, exemption and approval proce-
dures for licensing registration as a Mortgage Loan Originator (MLO),
as well as financial responsibility requirements for individuals engag-
ing in MLO activities. The proposed regulation also provides transi-
tion rules for individuals who engaged in MLO activities under the
prior version of the article to become licensed under the new statute.

The requirement to comply with the proposed regulations is not
expected to have a significant adverse effect on jobs or employment
activities within the mortgage loan servicing industry. This is because
individuals were already subject to regulation under the prior version
of Article 12-E of the Banking Law. New Article 12-E and Part 420
are intended to conform the regulation of MLOs to the requirements
of federal law. Absent action by New York to conform this regulation
to federal requirements, federal law authorized the Department of
Housing and Urban Affairs to take control of the regulation of MLOs
in New York State.

As with their predecessors, the new statute and proposed regula-
tions require the use of the internet-based National Mortgage Licens-
ing System and Registry (NMLS), developed by the Conference of
State Bank Supervisors and the American Association of Residential
Mortgage Regulators. This system uses a common on-line application
for MLO registration in New York and other participating states. It is
believed that any remaining adverse impact would be due primarily to
the nature and purpose of the statutory licensing requirement rather
than the provisions of the proposed regulations.

Supervisory Procedure 108 relates to the approval by the Superin-
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tendent of educational courses and course providers for MLOs. Under
revised Article 12-E, this function has been transferred to the NMLS.
Moreover, educational requirements have been increased under the
new law and proposed regulation by the Superintendent.

Department of Motor Vehicles

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Cell Phone Violations

I.D. No. MTV-50-10-00002-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Repeal of section 131.3(b)(7)(ix) of Title 15 NYCRR.
This rule is proposed pursuant to SAPA § 207(3), 5-Year Review of Exist-
ing Rules.
Statutory authority: Vehicle and Traffic Law, sections 215(a) and
510(3)(i)
Subject: Cell phone violations.
Purpose: To assign points for cell phone violations.
Text of proposed rule: Pursuant to the authority contained in Sections
215(a) and 510(3)(i) of the Vehicle and Traffic Law, the Commissioner of
Motor Vehicles hereby amends the Regulations of the Commissioner of
Motor Vehicles as follows:

Subparagraph (ix) of paragraph (7) of subdivision (b) of section 131.3
is repealed.
Text of proposed rule and any required statements and analyses may be
obtained from: Monica J. Staats, Department of Motor Vehicles, 6 Empire
State Plaza, Room 526, Albany, NY 12228, (518) 474-0871, email:
monica.staats@dmv.state.ny.us
Data, views or arguments may be submitted to: Ida Traschen, Depart-
ment of Motor Vehicles, 6 Empire State Plaza, Room 526, Albany, NY
12228, (518) 474-0871, email: monica.staats@dmv.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement

1. Statutory authority: Vehicle and Traffic Law (VTL) section 215(a)
provides that the Commissioner of Motor Vehicles may enact rules and
regulations that regulate and control the exercise of the powers of the
Department of Motor Vehicles (DMV). Section 510(3)(i) of the VTL
provides that the Commissioner may suspend or revoke a driver's license
for habitual or persistent violation of any provisions of such law and/or
violations of any local rule or regulation in relation to traffic. Pursuant to
this section of law, Part 131 establishes a point system which serves as the
basis for the assessment of persistent violator status. The Department
decides which violations are assigned points.

2. Legislative objectives: Section 510(3)(i) of the Vehicle and Traffic
Law provides that the Department of Motor Vehicles may take license ac-
tion against a motorist who persistently violates laws related to traffic.
Part 131 establishes the point system, whereby specific point values are
assigned for most traffic offenses. A person who accumulates 11 or more
points within an 18 month period is deemed a persistent violator and is
subject to a license suspension or revocation.

Part 131.3(a) provides that ‘‘all traffic violations shall be assigned a
value of two points, except as otherwise prescribed in subdivision (b) of
this section.’’ Part 131.3(b)(7) sets forth exemptions from the point
system. For example, points are not assessed for violations involving
registration, insurance, inspection, parking and equipment. In 2002, the
Department, via a regulatory amendment, exempted mobile phone (also
known as cell phone) violations (VTL section 1225-c) from the point
system. The Department wrote in its regulatory submission that:

‘‘To the extent that certain instances of mobile telephone usage may
result in erratic or unsafe driving, the conviction for a violation of section
1225-c will likely be accompanied by other Vehicle and Traffic Law viola-
tions which will, in and of themselves, result in the assessment of points
under Part 131 and, therefore, aid in the identification of persistent
violators.’’

Chapter 69 of the Laws of 2001 took effect on December 1, 2001 and
provided that ‘‘no person shall operate a motor vehicle upon a public
highway while using a mobile telephone to engage in a call while such ve-

hicle is in motion.’’ During the more than eight years that this law has
been in effect, DMV has had the opportunity to review the seriousness of
this offense and re-evaluate whether points should be assigned. (This is
discussed further in the ‘‘needs and benefits’’ section.) DMV also
reviewed the legislative sponsor's memorandum to the Governor in sup-
port of the bill, in which he concluded that:

‘‘This legislation, by advocating the responsible use of mobile tele-
phones by motorists, is an important step in promoting the safety of New
York's public highways.’’

In light of this legislative objective of promoting highway safety, we
have concluded that it is appropriate at this time to impose two points for
violations of the cell phone. Assigning points, in addition to its practical
impact on motorists, also signals to the motoring public that DMV recog-
nizes that this form of distracted driving is a serious highway safety traffic
offense. It is also consistent with DMV's determination to assign two
points for violations of VTL section 1225-d, the prohibition against texting
while driving, which was enacted into law in 2009 and which is another
form of distracted driving.

Imposing points also aligns with the legislative objective of sanctioning
drivers who commit persistent violations of the law. Since cell phone
violations have serious public safety consequences, it is appropriate that
such violations be counted in the persistent violator equation.

3. Needs and benefits: This proposed rule is both necessary and benefi-
cial for the enhancement of highway safety in New York State. In 2007,
312,445 tickets were issued for cell phone violations, resulting in 273,743
convictions. In 2008, 316,293 tickets were issued, resulting in 273,976
convictions. Numerous studies have confirmed that distracted driving,
such as driving while talking on a cell phone, significantly contributes to
accidents and fatalities on the State's highways. AAA reports that each
day distracted driving is a contributing factor in 4,000 to 8,000 crashes on
our nation's highways. The National Highway Traffic Safety Administra-
tion (NHTSA) reports that nationwide in 2008 5,870 people died (repre-
senting 16% of all highway fatalities) and an estimated 515,000 were
injured due to distracted driving. The number of persons who reportedly
are distracted at the time of the fatal crashes has increased from 8% in
2004 to 11% in 2008. NHTSA estimates that at any given time during
daylight hours, approximately 11% of drivers are using some type of cell
phone. The Institute for Highway Safety reports that drivers who use hand-
held cell phones are four times as likely to be involved in car crashes
resulting in injury to themselves. A Carnegie Mellon Institute study
concludes that driving while using a cell phone reduces the amount of
brain activity associated with driving by 37%.

In light of the overwhelming evidence that distracted driving is a signif-
icant factor contributing to highway injuries and deaths, several states
have passed laws prohibiting cell phone and/or text messaging. Six states
ban cell phone use and 19 states ban text messaging. Three states treat cell
phone use as part of a larger distracted driving offense. Clearly, there is a
nationwide trend to address this serious highway safety problem. Assign-
ing two points for a cell phone violation strengthens this State's attempt to
combat distracted driving, which is necessary to make our highways safer.

Assigning points will have several benefits. First, it will send a message
that DMV considers cell phone violations a serious offense, in the same
way that we consider text messaging a serious offense. It is only logical to
assign two points to both of these forms of distracted driving.

Second, by assigning points, persons who violate this law will become
part of the persistent violator equation (accumulates 11 points within an
18 month period). A person who is deemed a persistent violator is subject
to the suspension or revocation of his or her license. This tool enables
DMV to take appropriate license sanction action a driver who may pose a
highway safety risk to others.

Assigning points for cell phone violations is essential to DMV's com-
mitment to highway safety and to deter distracted driving on our highways.

4. Costs:
a. Cost to regulated parties and customers: There is no cost to the

citizens of the State.
b: Costs to the agency and local governments: There is no cost to local

governments or to DMV.
5. Local government mandates: There are no local government

mandates.
6. Paperwork: There are no new paperwork requirements associated

with this proposed rule.
7. Duplication: This proposal does not duplicate, overlap or conflict

with any relevant rule or legal requirement of the State and federal
governments.

8. Alternatives: DMV considered taking no action. However, after
reviewing the serious highway safety risks associated with this form of
distracted driving, DMV determined that it was compelled to assign points
for cell phone violations.

9. Federal standards: The proposal does not exceed any minimum stan-
dards of the federal government for the same or similar subject areas.
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10. Compliance schedule: The proposed rule would apply to cell phone
violations committed on or after the day the rule is adopted.
Regulatory Flexibility Analysis
A Regulatory Flexibility Analysis for Small Businesses and Local Govern-
ments is not attached because this rule will not have a disproportionate
impact on small businesses or local governments, nor will it impose any
adverse economic impact or reporting, recordkeeping or other compliance
requirements on small businesses or local governments.
Rural Area Flexibility Analysis
A Rural Area Flexibility Analysis is not attached because this rule will not
impose any adverse economic impact or reporting, recordkeeping or other
compliance requirements on public or private entities in rural areas.
Job Impact Statement
A Job Impact Statement is not submitted because this rule will have no
adverse impact on job creation or job development in New York State.

Commission on Public Integrity

NOTICE OF EXPIRATION
The following notices have expired and cannot be reconsidered unless
the Commission on Public Integrity publishes new notices of proposed
rule making in the NYS Register.

Honoraria
I.D. No. Proposed Expiration Date

CPI-47-09-00001-P November 25, 2009 November 25, 2010

Receipt of Payment for Official Services and Related Travel
Expenses

I.D. No. Proposed Expiration Date
CPI-47-09-00002-P November 25, 2009 November 25, 2010

Outside Activities for Executive Branch State Officers and
Employees

I.D. No. Proposed Expiration Date
CPI-47-09-00004-P November 25, 2009 November 25, 2010

Public Service Commission

NOTICE OF ADOPTION

Renewable Portfolio Standard Program

I.D. No. PSC-20-10-00004-A
Filing Date: 2010-11-24
Effective Date: 2010-11-24

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: On 11/18/10, the PSC adopted an order allowing main tier
‘‘behind the meter’’ contracts and wholesale delivery to utility/municipal
utility/public authority entities, applicable to future solicitations only.
Statutory authority: Public Service Law, section 66
Subject: Renewable Portfolio Standard Program.
Purpose: To approve main tier ‘‘behind the meter’’ contracts and
wholesale delivery to utility/municipal utility/public authority entities.
Substance of final rule: The Commission, on November 18, 2010,
adopted an order in response to a petition submitted by Catalyst Renew-
ables, LLC (Catalyst), the Commission modifies the Renewable Portfolio
Standard (RPS) Main Tier eligibility rules to allow certain ‘‘behind-the-
meter’’ bilateral energy contracts or installations to qualify for RPS incen-
tives, and to allow the energy in previously allowed bilateral contracts to
be delivered through a wholesale meter under the control of a utility, pub-
lic authority or municipal electric company such that it can be measured,
and such that consumption within New York State can be tracked and
verified by one of those entities instead of the New York Independent
System Operator (NYISO), or along with the NYISO. These modifica-
tions are subject to the terms and conditions set forth in the order.

Final rule as compared with last published rule: No changes.
Text of rule may be obtained from: Leann Ayer, Public Service Commis-
sion, Three Empire State Plaza, Albany, New York 12223, (518) 486-
2655, email: leann�ayer@dps.state.ny.us An IRS employer ID no. or
social security no. is required from firms or persons to be billed 25 cents
per page. Please use tracking number found on last line of notice in
requests.
Assessment of Public Comment
An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.
(10-E-0195SA1)

NOTICE OF ADOPTION

Water Rates and Charges

I.D. No. PSC-26-10-00004-A
Filing Date: 2010-11-24
Effective Date: 2010-11-24

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: On 11/18/10, the PSC adopted an order approving West
Valley Crystal Water Company, Inc.'s amendments to PSC 3—Water, ef-
fective December 1, 2010, to increase its annual revenues by $28,593 or
65.5%.
Statutory authority: Public Service Law, sections 4(1), 5(1)(f), 89-c(1)
and (10)
Subject: Water rates and charges.
Purpose: To approve amendments to PSC 3—Water, effective December
1, 2010, to increase its annual revenues by $28,593 or 65.5%.
Substance of final rule: The Commission, on November 18, 2010,
adopted an order approving West Valley Crystal Water Company, Inc.’s
amendments to PSC 3—Water, effective December 1, 2010, to increase
its annual revenues by $28,593 or 65.5%, subject to the terms and condi-
tions set forth in the order.
Final rule as compared with last published rule: No changes.
Text of rule may be obtained from: Leann Ayer, Public Service Commis-
sion, Three Empire State Plaza, Albany, New York 12223, (518) 486-
2655, email: leann�ayer@dps.state.ny.us An IRS employer ID no. or
social security no. is required from firms or persons to be billed 25 cents
per page. Please use tracking number found on last line of notice in
requests.
Assessment of Public Comment
An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.
(10-W-0264SA1)

NOTICE OF ADOPTION

Waiver of 16 NYCRR Sections 894.1 Through 894.4(b)(2)

I.D. No. PSC-33-10-00007-A
Filing Date: 2010-11-24
Effective Date: 2010-11-24

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: On 11/18/10, the PSC adopted an order approving the peti-
tion of the Town of Denning (Ulster County) for waiver of the rules
contained in 16 NYCRR sections 894.1 through 894.4 as they apply to the
Town's negotiation of an initial cable television franchise.
Statutory authority: Public Service Law, section 216(1)
Subject: Waiver of 16 NYCRR sections 894.1 through 894.4(b)(2).
Purpose: To approve waiver of the rules contained in 16 NYCRR sections
894.1 through 894.4 for an initial cable television franchise.
Substance of final rule: The Commission, on November 18, 2010,
adopted an order approving the petition of the Town of Denning (Ulster
County) for waiver of the rules contained in 16 NYCRR sections 894.1,
894.2, 894.3, and 894.4 as they apply to the Town’s negotiation of an
initial cable television franchise with Time Warner Cable, subject to the
terms and conditions set forth in the order.
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Final rule as compared with last published rule: No changes.
Text of rule may be obtained from: Leann Ayer, Public Service Commis-
sion, Three Empire State Plaza, Albany, New York 12223, (518) 486-
2655, email: leann�ayer@dps.state.ny.us An IRS employer ID no. or
social security no. is required from firms or persons to be billed 25 cents
per page. Please use tracking number found on last line of notice in
requests.
Assessment of Public Comment
An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.
(10-V-0348SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Metered Gas Deliveries and Lost and Unaccounted for Gas

I.D. No. PSC-50-10-00005-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Commission is considering a petition by Bath
Electric Gas and Water Systems (BEGWS) for a refund from Corning
Natural Gas Corporation (Corning) for overcharges of gas deliveries.
Statutory authority: Public Service Law, section 66(12)
Subject: Metered gas deliveries and lost and unaccounted for gas.
Purpose: To allow BEGWS to recover a refund from Corning for
overcharges of gas deliveries.
Substance of proposed rule: The Commission is considering whether to
approve, modify or reject, in whole or in part, a petition filed by Bath
Electric, Gas and Water Systems (BEGWS), the municipal utility of the
Village of Bath, to allow BEGWS to recover a refund for overcharges of
gas deliveries from its supplier, Corning Natural Gas Corporation.
Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Leann Ayer, Public Service Commission, 3 Empire State Plaza, Albany,
New York 12223-1350, (518) 486-2655, email:
leann�ayer@dps.state.ny.us
Data, views or arguments may be submitted to: Jaclyn A. Brilling, Secre-
tary, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 474-6530, email: Secretary@dps.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(10-G-0598SP1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Approval of a Financing

I.D. No. PSC-50-10-00006-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Commission is considering a petition from Mirant
Bowline LLC requesting approval of a financing in the amount of $1.488
billion in corporate debt.
Statutory authority: Public Service Law, section 69
Subject: Approval of a financing.
Purpose: Consideration of approval of a financing.
Substance of proposed rule: The Public Service Commission is consider-
ing a petition from Mirant Bowline LLC requesting approval of a financ-
ing in the amount of $1.488 billion in corporate debt. The debt would be
secured by recourse to generation facility assets located both in New York
and elsewhere in the U.S. The Commission may adopt, reject or modify,
in whole or in part, the relief proposed.
Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Leann Ayer, Public Service Commission, 3 Empire State Plaza, Albany,

New York 12223-1350, (518) 486-2655, email:
leann�ayer@dps.state.ny.us
Data, views or arguments may be submitted to: Jaclyn A. Brilling, Secre-
tary, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 474-6530, email: secretary@dps.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(10-E-0593SP1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Electronic Filing, Distribution and Issuance of Documents

I.D. No. PSC-50-10-00007-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of Parts 1-6, 8, 85, 105, 153, 215, 216,
227, 293, 350, 351, 420, 442, 480, 481, 500, 540, 543, 545, 585, 586, 604,
641, 663, 685, 686, 720, 730 and 897 of Title 16 NYCRR.
Statutory authority: Public Service Law, sections 4(1), 5(2), 7(1), 16(1)
and 20(1)
Subject: Electronic Filing, Distribution and Issuance of Documents.
Purpose: Incorporate References to Electronic Filing, Distribution and Is-
suance of Documents.
Substance of proposed rule (Full text is posted at the following State
website:http://www.dps.state.ny.us): The Commission is proposing to
amend the rules relating to the filing and service of documents contained
in 16 NYCRR Chapters I, II, III, IV, V, VI, VII and VIII. The proposed
amendments would provide for electronic filing and service as the
preferred method, but allow hard copy filing and service in specified
instances. The proposed amendments (changes in routine administration
and management of the commission's functions, practices by utilities
concerning administration and management of utility functions and
customer relations, and activities by utilities concerning testing, inspec-
tion, repair and maintenance of existing facilities) are a Type II action
within the meaning of 16 NYCRR § 7.2(b)(1), (2), (3) and (4).
Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Jaclyn A. Brilling, NYS Public Service Commission, #3 Empire State
Plaza, Albany, New York 12223, (518) 474-2500, email:
Secretary@dps.state.ny.us
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement

Statutory Authority
Public Service Law § 4(1)
There shall be in the department of public service a public service com-

mission, which shall possess the powers and duties hereinafter specified,
and also all powers necessary or proper to enable it to carry out the
purposes of this chapter...

As the proposed rule would enable the Department of Public Service, as
well as the Public Service Commission, to fulfill the duties with which
they have been charged, PSL § 4(1) grants the Commission the authority
to engage in this Rulemaking.

Public Service Law § 5(2)
The commission shall encourage all persons and corporations subject to

its jurisdiction to formulate and carry out long-range programs, individu-
ally or cooperatively, for the performance of their public service responsi-
bilities with economy, efficiency, and care for the public safety, the pres-
ervation of environmental values and the conservation of natural resources.

As the proposed rule both improves the efficiency with which the
Department is able to receive, process and issue documents, and reduces
the Department's reliance on paper, the Commission, in engaging in this
rulemaking, is acting within its statutory authority to encourage practices
that foster efficiency, preserve environmental values and conserve natural
resources.

Public Service Law § 7(1)
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The commission shall have a secretary and assistant secretaries to be
appointed by the chairman. It shall be the duty of the secretary to keep a
full and true record of all proceedings and a transcript of the public ses-
sions of the commission. The record of the proceedings of the commission
shall be prima facie evidence of the proceedings of the commission.

There is a chronic shortage of space at the Department for filing paper
records and documents. The proposed rule will assist the Secretary in her
statutory duty to maintain full records of all proceedings since electroni-
cally submitted records may be maintained, stored and archived more ef-
ficiently and with much less cost to the agency.

Public Service Law § 16(1)
All proceedings of the commission and all documents and records in its

possession shall be public records.
The public has the right, granted by PSL § 16(1), to access all docu-

ments and records in the Commission's possession. Inherently, then PSL
§ 16(1) also sets forth the Commission's responsibility to provide methods
by which the public can gain access to these documents and records. It is
this underlying responsibility that signifies that the Commission has the
authority to engage in this rulemaking because this proposed rule would
result in an easier, less costly and more convenient method for public
access.

Public Service Law § 20(1)
All hearings before the commission or a commissioner, or an officer or

employee specially authorized to conduct an investigation or hearing,
shall be governed by rules to be adopted by the commission. And in all
investigations, inquiries or hearings the commission or a commissioner, or
an officer or employee specially authorized to conduct an investigation or
hearing, shall not be bound by the technical rules of evidence.

Given the Commission's authority, specified in PSL § 20(1), to adopt
rules to govern hearings and investigations, the Commission has the
authority to adopt this proposed rule, which would alter the filing and is-
suance methods involved in all proceedings before the Commission or a
Commissioner, or an officer or employee specially authorized to conduct
such proceedings.

Legislative Objectives
As the agency understands the statutory authority granted by these sec-

tions of the PSL (cited above), the legislative objective is to provide the
Commission with the authority to revise and modify its rules and regula-
tions when such changes are deemed necessary and/or beneficial to the
agency's pursuit of its duties and objectives and to develop and adopt best
practices for both internal processes and its interactions with outside
parties.

Needs and Benefits
Many of the sections addressed in this proposed rulemaking are nearly

20 years old and, therefore, do not reflect today's technological
environment. Currently, the Parts of 16 NYCRR that address the service
and filing of documents require those documents to be served and filed as
hard copies. Proceedings before the Commission often involve numerous
(sometimes over 100) participating parties serving any number of paper
documents, small and large, on each other, resulting in the need for a serv-
ing party to print and/or copy the entire document for every party involved.
A report, published on March 30, 2001 by the United States Government
Accountability Office, states:

One of the advantages of electronic dissemination is that electronic
documents cost less to store, maintain, and disseminate. Electronic docu-
ments require no warehouse space and incur no shipping charges. If nec-
essary, they may be readily updated with little further production cost.1

Further, this proposed rule is closely related to the implementation of
the Commission's electronic database, Document Matter Management
(DMM) system, which allows both Staff and outside parties to access
documents in Commission proceedings. The proposed rule would allow
for filing directly into the database, largely reducing the need for the
Department's Central Operations staff to scan and upload each paper doc-
ument they receive and providing nearly instantaneous access by any
interested party with internet access. Linda D. Koontz, Director of Infor-
mation Management Issues at the United States Government Account-
ability Office, in her testimony to the House of Representatives' Commit-
tee on Administration, stated:

The advent of the Web and the Internet…permits the instantaneous dis-
tribution of the electronic documents produced by the new publishing
processes, breaking the link between printing and dissemination. As the
Web has become virtually ubiquitous, the electronic dissemination of in-
formation becomes not only practical, but more economical than dis-
semination on paper.2

The adoption of electronic service of documents would allow the
Department to capture such benefits related to storage, mailing and print-
ing costs, as well as time and energy savings, which would allow staff to
spend time on other tasks.

The time and resources spent in order to print the documents and either
mail or personally serve them, as well as the space it takes the Department

to store the official records, result in inefficiency, negative environmental
impacts, unsafe working conditions and high costs. A study, performed by
the Department's Information Systems section, found that since the
implementation of DMM, the Department uses 25 percent less paper and 4
percent less toner. Additionally, calculations made by the Public Service
Commission's Central Files Staff indicate that the Commission currently
houses 7,344,000 pages of paper in 136, five-drawer file cabinets and 272
boxes. The proposed rule would not immediately eliminate the need for
this storage space as there are record retention requirements and held paper
documents must be scanned for archival purposes. However, the proposed
rule would have a substantial cumulative impact as paper records reach
the end of their retention schedules and are either disposed of or archived.
Moreover, as new electronic filings are submitted and entered into the
Commission's DMM system, archiving documents will be much less labor
intensive, nor will the process require costly scanning contracts with
outside vendors.

Beyond the above benefits, which can be estimated with reasonable ac-
curacy, there are also health and safety benefits more difficult to measure.
First, electronic filing is a more hygienic process because it limits the
handling of physical documents and therefore the opportunity for spread-
ing germs and sickness among co-workers. With all things being equal, an
obvious benefit of electronic filing should be an increase in productivity
arising from a reduction in communicable diseases and the use of sick
leave. Second, the Department staff, and probably the personnel of filing
entities as well, will be safer as a result of electronic filing. A Fire Marshal
recently warned the Department that the documents that Central Files are
required to store, pose a safety risk to Staff who are required to file submit-
ted paper documents in boxes on top of file cabinets using ladders. This
unsafe condition must be eradicated and can only be done with the ability
to require electronic filing to, and issuance by, the Secretary to the
Commission. All existing file cabinets for paper files are full, necessitat-
ing the use of paper boxes for filing. Electronic filing would continually
lessen the amount of paper being stored and would, therefore, create a
safer working environment.

In addition, in sections already affected by these changes, revisions
were made to remove obsolete or outdated provisions of the rules.

Costs
The Department has not performed a study; however, it is assumed that

costs would either decrease or remain the same for all parties and entities
affected. The proposed rule switches the printing obligation from the party
serving the document to the party receiving it. Unlike the current rule, the
proposed rule does not impose printing requirements upon parties; instead,
it allows each party to determine its own printing practices and, therefore,
its own printing costs. In addition, filing parties would no longer incur the
delivery fees associated with paper documents. In complex utility rate or
environmental siting cases, where the record can be thousands of pages,
the filing party must also serve other parties to the proceeding. Normally
in these complex cases, the active party list is large, thus, the cost savings
to the parties will be significant if parties may be served electronically.
This also provides the opportunity for public participation since most
consumers have either personal or library access to a computer.

Although there are costly software programs that produce electronic
documents that are searchable and compatible with widely used software,
there are also free programs available with those same capabilities.
Therefore, the Department is assuming that there will be no additional
cost to filers due to software purchases. Further, as computers are now an
important and common technology, individuals are becoming increasingly
computer savvy and, since the requirements contained in the proposed
rule are not overly complicated, the Department does not think that par-
ties, whether small businesses, local governments or others, would need
specialized professional services in order to implement the proposed rule.
On March 18, 2004, a press release by Nielson//NetRatings stated that
‘‘nearly 75 percent or 204.3 million Americans have access to the internet
at home.’’3 Even if this number has remained constant over the past six
years, three quarters of Americans have the capability to file electronically.
In that the technology is widely accessible and the software is free, the
Department believes that it is economically and technologically feasible
for all filing parties to comply with the proposed rule.

Rather than depending upon the type (i.e. small or large business,
regulated entity, or state or local government) or location (i.e. rural, subur-
ban or urban community) of an entity, the cost of adhering to this proposed
rule depends upon the operating practices chosen by each party and the
degree to which each party interacts with the Department and the
Commission. Therefore, there should be no regions of the state upon which
the proposed rule imposes a greater economic burden or disproportionate
adverse impact to jobs or employment opportunities.

On July 22, 2009, the Department engaged a pilot group of electronic
filers4, each of whom regularly serves and receives documents related to
Commission proceedings, in a roundtable discussion regarding the
proposed rule. During this discussion the pilot group agreed that the
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proposed rule would probably result in cost savings or, at worst, would
have no discernable impact. On October 14, 2009, in an attempt to gain a
more detailed understanding of this group's expectations, the Department
requested a written statement regarding the costs and/or savings each
entity would expect to result from this proposed rule. One response
received by the Department set forth an expectation for no additional costs
while the other two stated an expectation for savings. Largely, Staff has
encountered significant support from outside parties for the Department's
efforts in facilitating electronic filing.

The Secretary estimates a savings to the industry and participants in
proceedings before the Public Service Commission at least $4.5 million.
This estimate is based upon receiving an average of 3,000 filings in a year
with an average size of 100 pages per filing and the current average filing
requirement of 15 paper copies5. This savings does not take into consider-
ation courier services or other personal visits to the Office of the Secre-
tary, Central Operations.

In an effort to determine how this proposed rulemaking would affect
various areas of Department costs and savings, Department Staff has un-
dertaken a number of studies. Comparing figures from 2008 and 2009, the
Central Operations section estimates that it will save close to $87,000.00
annually in certain printing and mailing costs. Further, there will be time,
paper, and ink savings, which will be enjoyed by both the Department and
filers alike. Filers, in most circumstances, will no longer be required to
print copies of a document. As new manual practices become electronic,
there will be significant savings in the amount of time spent printing,
preparing and mailing documents. There will also be savings from the
reduced need for paper, copier toner, and printer cartridge supplies.
Finally, since the electronically filed documents are posted to the Com-
mission's Website as part of the entry to the DMM system, the public will
have immediate access to the workings of the agency and there will be
savings for the Staff who would otherwise be required to take the time to
respond to document requests and copy paper for the public.

Local Government Mandates
The responsibility imposed upon a local government desiring to be a

party to, or send comments in, a Commission proceeding would be that it
file or retrieve documents electronically or, if unable to do that, file a
request for a waiver from the Secretary so that it may continue to submit
and receive hard copy documents.

Paperwork
If adopted, the proposed rule would require parties, unless granted a

waiver by the Secretary, to submit any reports and forms as electronic
documents rather than paper copies. However, documents filed with the
Commission are, in the current version of 16 NYCRR, required to be
typed, so that the proposed rules would merely eliminate the intermediate
steps of printing and mailing or personally delivering the documents.

This rule would not have a substantial impact, adverse or otherwise, on
jobs or employment opportunities. Small businesses and local govern-
ments and rural areas would be required to file, serve and receive docu-
ments electronically if they are required to participate in a Commission
proceeding. The Commission has designed this rule to minimize adverse
economic impact on small businesses and local governments and rural
areas. This is done by allowing a waiver for those entities that interact
with the Commission. If the entity cannot file such documents electroni-
cally, the waiver adds flexibility to the entities so that they may continue
to file paper documents. This waiver is intended to minimize any negative
impacts to those entities.

Duplication
There are no laws, rules or other legal requirements that duplicate,

overlap, or conflict with the rule. This rule would supplant the obligation
to serve paper copies set forth in the Commission's current regulations.

Alternatives
The Department considered continuing its current practice of requiring

paper documents but, recognizing the inefficiency of this practice, decided
to pursue this rule instead. In the initial drafting of these proposed rules,
there were discussions concerning maintenance of a requirement for at
least one paper copy. However, it was decided that such a requirement
was superfluous and unnecessary, especially considering the Secretary's
authority, pursuant to § 3.3(a), to request a party to file paper copies if cir-
cumstances so necessitate.

Once the drafting stage was far enough along and it was determined to
be appropriate, the Department held a roundtable discussion with the
e-filing pilot program participants. The participants were e-mailed the
draft proposed rule prior to the meeting and asked to review the regula-
tions and encouraged to attend the meeting to discuss any questions,
concerns or suggestions. This roundtable discussion was held on July 22,
2009 and was attended by seven filers, representing six entities. The
roundtable discussion led to several changes in the proposed rule; for
example, it was decided that, because email and e-filing are not necessar-
ily instantaneous, electronic filing would be treated in the same manner as
filing by overnight mail and that documents would be considered filed

when they are initially received by DMM rather than at the time they are
approved and posted by Staff.

In an attempt to elicit comments from interested parties outside of the
e-filing pilot group, the Secretary posted, on the Commission's Web site,
a Public Notice. This July 10, 2009 Notice invited interested parties to
review the draft proposed rule, located in the DMM system, and to submit
any comments prior to the formal rulemaking proceeding. Since the
proposed rule would apply to all filing parties in exactly the same manner
and include a method by which parties could request an exception, and
because the practices adopted and therefore the costs incurred would be
left to self-determination by each filing party, the Department determined
that the Public Notice was a sufficient means of inviting participation by
all interested parties including those located in rural areas, small busi-
nesses and local governments.

Federal Standards
This rule does not exceed, nor does it conflict with, any federal standard.
Compliance Schedule
Regulated parties are expected to comply with the rule once it is

effective. The Secretary has preliminarily released an informal notice, as
well as the unofficial proposed rule, to the public, accessible through its
Web site. The Secretary has also released ‘‘Guidelines for Filing Docu-
ments with the Secretary’’ that mentions the Department's intentions
regarding revision of 16 NYCRR. With this ongoing outreach to both the
public and the pilot group of electronic filers, it is expected that parties, if
they do not currently possess the electronic filing capability, are being
given enough time and information to prepare themselves for the adoption
of the electronic filing and service of documents. The coverage of the
proposed rule is statewide therefore it would affect all individuals, local
governments and small and large businesses located in rural, suburban,
and metropolitan areas similarly.
———————————
1 GAO-01-428 Information Management: Electronic Dissemination of
Government Publications, March 30, 2001, p. 8.
2 GAO-04-729T Government Printing Office: Technological Changes
Create Transformation Opportunities, April 28, 2004, p. 9.
3 Nielson/NetRatings (2004, March 18). Three Out of Four Americans
have Access to the Internet, According to Nielson/NetRatings. Retrieved
from http://www.nielsen-online.com/pr/pr�040318.pdf
4 The Department began an e-filing program with a limited sampling of
users, called the E-filer Pilot Group. This group included representatives
from among the most frequent filers with the Department. These included:
the law firm of Dewey, LeBoeuf (6 persons), National Fuel Gas (2
persons), National Grid (1 person), New York State Energy Research and
Development Authority (NYSERDA) (3 persons), Public Utility Law
Project (PULP) (4 persons), Regulatory Watch, Inc. (2 persons), Time
Warner Cable (1 person), United Water, Inc. (1 person), and Verizon of
New York, Inc. (2 persons).
5 The rules currently require an original plus 25 copies of all tariff filings,
but other copy requirements are specified depending upon the nature of
the filing. We selected 15 copies as an average of all submission require-
ments, however, the tariff filings account for most filings so it is possible
that additional savings would result from the conversion to electronic
filing.
Regulatory Flexibility Analysis, Rural Area Flexibility Analysis and Job
Impact Statement
See Regulatory Impact Statement.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Whether to Grant, Deny or Modify, in Whole or in Part, the
Petition for Waiver of Tariff Rules 8.6 and 47

I.D. No. PSC-50-10-00008-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Commission is considering the petition of Niagara
Mohawk Power Corporation d/b/a National Grid for waiver of electric
tariff Rules 8.6 and 47 filed on behalf of Fredonia Place Assisted Living
Facility.
Statutory authority: Public Service Law, sections 2, 5, 65 and 66
Subject: Whether to grant, deny or modify, in whole or in part, the peti-
tion for waiver of tariff Rules 8.6 and 47.
Purpose: Whether to grant, deny or modify, in whole or in part, the peti-
tion for waiver of tariff Rules 8.6 and 47.
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Substance of proposed rule: The Commission is considering whether to
grant, deny or modify, in whole or in part, the petition of Niagara Mohawk
Power Corporation d/b/a National Grid (National Grid), filed on behalf of
Fredonia Place Assisted Living Facility (Fredonia Place), for a limited
waiver of tariff Rules 8.6 and 47 contained in National Grid's tariff for
electric service. The waiver is requested so that Fredonia Place may ag-
gregate 55 delivery points in the main wing of its facility so that the cur-
rently directly metered living units may be master-metered without incur-
ring the applicable charges under Rules 8.6 and 47 for such aggregation.
Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Leann Ayer, Public Service Commission, 3 Empire State Plaza, Albany,
New York 12223-1350, (518) 486-2655, email:
leann�ayer@dps.state.ny.us.
Data, views or arguments may be submitted to: Jaclyn A. Brilling, Secre-
tary, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 474-6530, email: secretary@dps.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(10-E-0564SP1)

Workers’ Compensation Board

EMERGENCY
RULE MAKING

Filing Written Reports of Independent Medical Examinations
(IMEs)

I.D. No. WCB-50-10-00001-E
Filing No. 1214
Filing Date: 2010-11-29
Effective Date: 2010-11-29

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 300.2(d)(11) of Title 12 NYCRR.
Statutory authority: Workers' Compensation Law, sections 117 and 137
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: This amendment is
adopted as an emergency measure because time is of the essence. Memo-
randum of Decisions issued by Panels of three members of the Workers'
Compensation Board (Board) have interpreted the current regulation as
requiring reports of independent medical examinations be received by the
Board within ten calendar days of the exam. Due to the time it takes to
prepare the report and mail it, the fact the Board is not open on legal
holidays, Saturdays and Sundays to receive the report, and the U.S. Postal
Service is not open on legal holidays and Sundays, it is extremely difficult
to timely file said reports. If a report is not timely filed it is not accepted
into evidence and is not considered when a decision is rendered. As the
medical professional preparing the report must send the report on the same
day and in the same manner to the Board, the workers' compensation in-
surance carrier/self-insured employer, the claimant's treating provider, the
claimant's representative and the claimant it is not possible to send the
report by facsimile or electronic means. The Decisions have greatly, nega-
tively impacted the professionals who conduct independent medical
examinations and the entities that arrange and facilitate these exams, as
well as the workers' compensation insurance carriers and self-insured
employers. When untimely reports are not accepted into evidence, the in-
surance carriers and self-insured employers are prevented from adequately
defending their position in a workers' compensation claim. Accordingly,
emergency adoption of this rule is necessary.
Subject: Filing written reports of Independent Medical Examinations
(IMEs).
Purpose: To amend the time for filing written reports of IMEs with the
Board and furnished to all others.

Text of emergency rule: Paragraph (11) of subdivision (d) of section 300.2
of Title 12 NYCRR is amended to read as follows:

(11) A written report of a medical examination duly sworn to, shall
be filed with the Board, and copies thereof furnished to all parties as may
be required under the Workers' Compensation Law, within 10 business
days after the examination, or sooner if directed, except that in cases of
persons examined outside the State, such reports shall be filed and
furnished within 20 business days after the examination. A written report
is filed with the Board when it has been received by the Board pursuant to
the requirements of the Workers' Compensation Law.
This notice is intended to serve only as an emergency adoption, to be
valid for 90 days or less. This rule expires February 26, 2011.
Text of rule and any required statements and analyses may be obtained
from: Cheryl M. Wood, New York State Workers' Compensation Board,
20 Park Street, Room 400, Albany, New York 12207, (518) 408-0469,
email: regulations@wcb.state.ny.us
Regulatory Impact Statement

1. Statutory authority:
The Workers' Compensation Board (hereinafter referred to as Board) is

clearly authorized to amend 12 NYCRR 300.2(d)(11). Workers' Compen-
sation Law (WCL) Section 117(1) authorizes the Chair to make reason-
able regulations consistent with the provisions of the Workers' Compensa-
tion Law and the Labor Law. Section 141 of the Workers' Compensation
Law authorizes the Chair to make administrative regulations and orders
providing, in part, for the receipt, indexing and examining of all notices,
claims and reports, and further authorizes the Chair to issue and revoke
certificates of authorization of physicians, chiropractors and podiatrists as
provided in sections 13-a, 13-k, and 13-l of the Workers' Compensation
Law. Section 137 of the Workers' Compensation Law mandates require-
ments for the notice, conduct and reporting of independent medical
examinations. Specifically, paragraph (a) of subdivision (1) requires a
copy of each report of an independent medical examination to be submit-
ted by the practitioner on the same day and in the same manner to the
Board, the carrier or self-insured employer, the claimant's treating
provider, the claimant's representative and the claimant. Sections 13-a,
13-k, 13-l and 13-m of the Workers' Compensation Law authorize the
Chair to prescribe by regulation such information as may be required of
physicians, podiatrists, chiropractors and psychologists submitting reports
of independent medical examinations.

2. Legislative objectives:
Chapter 473 of the Laws of 2000 amended Sections 13-a, 13-b, 13-k,

13-l and 13-m of the Workers' Compensation Law and added Sections
13-n and 137 to the Workers' Compensation Law to require authorization
by the Chair of physicians, podiatrists, chiropractors and psychologists
who conduct independent medical examinations, guidelines for indepen-
dent medical examinations and reports, and mandatory registration with
the Chair of entities that derive income from independent medical
examinations. This rule would amend one provision of the regulations
adopted in 2001 to implement Chapter 473 regarding the time period
within which to file written reports from independent medical
examinations.

3. Needs and benefits:
Prior to the adoption of Chapter 473 of the Laws of 2000, there were

limited statutory or regulatory provisions applicable to independent medi-
cal examiners or examinations. Under this statute, the Legislature provided
a statutory basis for authorization of independent medical examiners,
conduct of independent medical examinations, provision of reports of
such examinations, and registration of entities that derive income from
such examinations. Regulations were required to clarify definitions,
procedures and standards that were not expressly addressed by the
Legislature. Such regulations were adopted by the Board in 2001.

Among the provisions of the regulations adopted in 2001 was the
requirement that written reports from independent medical examinations
be filed with the Board and furnished to all parties as required by the WCL
within 10 days of the examination. Guidance was provided in 2002 to
some to participants in the process from executives of the Board that filing
was accomplished when the report was deposited in a U.S. mailbox and
that ‘‘10 days’’ meant 10 calendar days. In 2003 claimants began raising
the issue of timely filing with the Board of the written report and request-
ing that the report be excluded if not timely filed. In response some
representatives for the carriers/self-insured employers presented the 2002
guidance as proof they were in compliance. In some cases the Workers'
Compensation Law Judges (WCLJs) found the report to be timely, while
others found it to be untimely. Appeals were then filed to the Board and
assigned to Panels of Board Commissioners. Due to the differing WCLJ
decisions and the appeals to the Board, Board executives reviewed the
matter and additional guidance was issued in October 2003. The guidance
clarified that filing is accomplished when the report is received by the
Board, not when it is placed in a U.S. mailbox. In November 2003, the
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Board Panels began to issue decisions relating to this issue. The Panels
held that the report is filed when received by the Board, not when placed
in a U.S. mailbox, the CPLR provision providing a 5-day grace period for
mailing is not applicable to the Board (WCL Section 118), and therefore
the report must be filed within 10 days or it will be precluded.

Since the issuance of the October 2003 guidance and the Board Panel
decisions, the Board has been contacted by numerous participants in the
system indicating that ten calendar days from the date of the examination
is not sufficient time within which to file the report of the exam with the
Board. This is especially true if holidays fall within the ten day period as
the Board and U.S. Postal Service do not operate on those days. Further
the Board is not open to receive reports on Saturdays and Sundays. If a
report is precluded because it is not filed timely, it is not considered by the
WCLJ in rendering a decision.

By amending the regulation to require the report to be filed within ten
business days rather than calendar days, there will be sufficient time to file
the report as required. In addition by stating what is meant by filing there
can be no further arguments that the term ‘‘filed’’ is vague.

4. Costs:
This proposal will not impose any new costs on the regulated parties,

the Board, the State or local governments for its implementation and
continuation. The requirement that a report be prepared and filed with the
Board currently exists and is mandated by statute. This rule merely modi-
fies the manner in which the time period to file the report is calculated and
clarifies the meaning of the word ‘‘filed’’.

5. Local government mandates:
Approximately 2511 political subdivisions currently participate as mu-

nicipal employers in self-insured programs for workers' compensation
coverage in New York State. These self-insured municipal employers will
be affected by the proposed rule in the same manner as all other employers
who are self-insured for workers' compensation coverage. As with all
other participants, this proposal merely modifies the manner in which the
time to file a report is calculated, and clarifies the meaning of the word
‘‘filed’’.

6. Paperwork:
This proposed rule does not add any reporting requirements. The

requirement that a report be provided to the Board, carrier, claimant,
claimant's treating provider and claimant's representative in the same
manner and at the same time is mandated by WCL Section 137(1). Cur-
rent regulations require the filing of the report with the Board and service
on all others within ten days of the examination. This rule merely modifies
the manner in which the time period to file the report is calculated and
clarifies the meaning of the word ‘‘filed’’.

7. Duplication:
The proposed rule does not duplicate or conflict with any state or federal

requirements.
8. Alternatives:
One alternative discussed was to take no action. However, due to the

concerns and problems raised by many participants, the Board felt it was
more prudent to take action. In addition to amending the rule to require the
filing within ten business days, the Board discussed extending the period
within which to file the report to fifteen days. In reviewing the law and
regulations the Board felt the proposed change was best. Subdivision 7 of
WCL Section 137 requires the notice of the exam be sent to the claimant
within seven business days, so the change to business days is consistent
with this provision. Further, paragraphs (2) and (3) of subdivision 1 of
WCL Section 137 require independent medical examiners to submit cop-
ies of all request for information regarding a claimant and all responses to
such requests within ten days of receipt or response. Further, in discussing
this issue with participants to the system, it was indicated that the change
to business days would be adequate.

The Medical Legal Consultants Association, Inc., suggested that the
Board provide for electronic acceptance of IME reports directly from IME
providers. However, at this time the Board cannot comply with this sug-
gestion as WCL Section 137(1)(a) requires reports to be submitted by the
practitioners on the same day and in the same manner to the Board, the in-
surance carrier, the claimant's attending provider and the claimant. Until
such time as the report can be sent electronically to all of the parties, the
Board cannot accept it in this manner.

9. Federal standards:
There are no federal standards applicable to this proposed rule.
10. Compliance schedule:
It is expected that the affected parties will be able to comply with this

change immediately.
Regulatory Flexibility Analysis

1. Effect of rule:
Approximately 2511 political subdivisions currently participate as mu-

nicipal employers in self-insured programs for workers' compensation
coverage in New York State. Any independent medical exams conducted
at their request must be filed by the physician, chiropractor, psychologist

or podiatrist conducting the exam or by an independent medical examina-
tion (IME) entity. Workers' Compensation Law § 137 (1)(a) does not
permit self-insured employers or insurance carriers to file these reports,
therefore there is no direct action a self-insured local government must or
can take with respect to this rule. However, self-insured local govern-
ments are concerned about the timely filing of an IME report as one filed
late will not be admissible as evidence in a workers' compensation
proceeding. This rule makes it easier for a report to be timely filed as it
expands the timeframe from 10 calendar days to 10 business days. Small
businesses that are self-insured will also be affected by this rule in the
same manner as self-insured local governments.

Small businesses that derive income from independent medical exami-
nations are a regulated party and will be required to file reports of inde-
pendent medical examinations conducted at their request within ten busi-
ness days of the exam, rather than ten calendar days, in order that such
reports may be admissible as evidence in a workers' compensation
proceeding.

Individual providers of independent medical examinations who own
their own practices or are engaged in partnerships or are members of
corporations that conduct independent medical examinations also consti-
tute small businesses that will be affected by the proposed rule. These in-
dividual providers will be required to file reports of independent medical
examinations conducted at their request within ten business days of the
exam, rather than ten calendar days, in order that such reports may be
admissible as evidence in a workers' compensation proceeding.

2. Compliance requirements:
This rule requires the filing of IME reports within 10 business days

rather than 10 calendar days. Prior to this rule medical providers autho-
rized to conduct IMEs and IME entities hired to perform administrative
functions for IME examiners, such as filing the report with the Board, had
less time to file such reports. Self-insured local governments and small
employers, who are not authorized or registered with the Chair to perform
IMEs or related administrative services, are not required to take any action
to comply with this rule. As noted above, WCL § 137(1)(a) does not permit
self-insured employers or insurance carriers to file IME reports with the
Board. The new requirement is solely the manner in which the time period
to file reports of independent medical examinations is calculated.

3. Professional services:
It is believed that no professional services will be needed to comply

with this rule.
4. Compliance costs:
This proposal will not impose any compliance costs on small business

or local governments. The rule solely changes the manner in which a time
period is calculated and only requires the use of a calendar.

5. Economic and technological feasibility:
No implementation or technology costs are anticipated for small busi-

nesses and local governments for compliance with the proposed rule.
Therefore, it will be economically and technologically feasible for small
businesses and local governments affected by the proposed rule to comply
with the rule.

6. Minimizing adverse impact:
This proposed rule is designed to minimize adverse impacts due to the

current regulations for small businesses and local governments. This rule
provides only a benefit to small businesses and local governments.

7. Small business and local government participation:
The Board received input from a number of small businesses who de-

rive income from independent medical examinations, some providers of
independent medical examinations and the Medical Legal Consultants As-
sociation, Inc. which is a non-for-profit association of independent medi-
cal examination firms and practitioners across the State.
Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas:
This rule applies to all claimants, carriers, employers, self-insured

employers, independent medical examiners and entities deriving income
from independent medical examinations, in all areas of the state.

2. Reporting, recordkeeping and other compliance requirements:
Regulated parties in all areas of the state, including rural areas, will be

required to file reports of independent medical examinations within ten
business days, rather than ten calendar days, in order that such reports may
be admissible as evidence in a workers' compensation proceeding. The
new requirement is solely the manner in which the time period to file
reports of independent medical examinations is calculated.

3. Costs:
This proposal will not impose any compliance costs on rural areas. The

rule solely changes the manner in which a time period is calculated and
only requires the use of a calendar.

4. Minimizing adverse impact:
This proposed rule is designed to minimize adverse impact for small

businesses and local government that already exist in the current
regulations. This rule provides only a benefit to small businesses and local
governments.
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5. Rural area participation:
The Board received input from a number of entities who derive income

from independent medical examinations, some providers of independent
medical examinations and the Medical Legal Consultants Association,
Inc. which is a non-for-profit association of independent medical exami-
nation firms and practitioners across the State.
Job Impact Statement
The proposed regulation will not have an adverse impact on jobs. The
regulation merely modifies the manner in which the time period to file a
written report of an independent medical examination is filed and clarifies
the meaning of the word “filed”. These regulations ultimately benefit the
participants to the workers’ compensation system by providing a fair time
period in which to file a report.
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