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Banking Department

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Exempt Organizations; Subsidiaries of Exempt Organizations;
Exempt Mortgage Products

L.D. No. BNK-35-11-00001-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of Part 39 of Title 3 NYCRR.

Statutory authority: Banking Law, section 14 and art. 12-D

Subject: Exempt Organizations; Subsidiaries of Exempt Organizations;
Exempt Mortgage Products.

Purpose: To provide for state licensing and registration for mortgage
bankers and brokers that are consolidated subsidiaries of exempt organiza-
tions and to eliminate or modify exemptions that apply to mortgage bank-
ers or brokers dealing in certain loan products.

Text of proposed rule: Section 39.1 Purpose.

The purpose of this Part is to define the entities engaged in the busi-
ness of soliciting, negotiating, placing, processing or making mortgage
loans secured by a first or junior lien [which] that will be exempt from
the registration or licensing requirements of [article] Article 12-D of
the Banking Law, and to define mortgage loan products, the brokering
or funding of which do not require registration or licensing as a
mortgage banker or mortgage broker under [article] Article 12-D.

39.2 Definitions.

As used in this Part:

(a) The term exempt organization shall mean any insurance

company, banking organization, foreign banking corporation licensed
by the [superintendent] Superintendent or the Comptroller of the Cur-
rency to transact business in this State, national bank, Federal savings
bank, Federal savings and loan association, Federal credit union, any
bank, trust company, savings bank, savings and loan association, and
credit union organized under the laws of any other state; any instru-
mentality created by the United States or any state with the power to
make mortgage loans and any entities exempt pursuant to [sections]
Section 39.4 of this Part. [The term does not include any nonbanking
subsidiary of a bank holding company. However, an exempt organiza-
tion shall not be relieved of the advertising, solicitation, application
and commitment procedures and disclosure requirements or penalties
set forth in article 12-D of the Banking Law and Part 38 of this Title.]

[(b) The term bank holding company shall mean a business corpora-
tion which is deemed to be a bank holding company, savings bank
holding company, or savings and loan holding company for purposes
of Federal or any State law. The term bank holding company shall not
include a bank holding company which is a banking organization.]

[(c) The term consolidated subsidiary shall mean a subsidiary of an
insurance company, banking organization, foreign banking corpora-
tion licensed by the superintendent or the Comptroller of the Currency
to transact business in this State, national bank, Federal savings bank,
Federal savings and loan association, Federal credit union, or of any
bank, trust company, savings bank, savings and loan association, or
credit union organized under the laws of any other state; or any
instrumentality created by the United States or any state with the
power to make mortgage loans as to which consolidated financial
statements are issued with its parent pursuant to title 26 of the United
States Code.]

[(d) The term credit line mortgage shall mean any mortgage or deed
of trust, other than a mortgage or deed of trust made pursuant to a
building loan contract as defined in subdivision 13 of section 2 of the
Lien Law, which states that it secures indebtedness under a note, credit
agreement or other financing agreement that reflects the fact that the
parties reasonably contemplate entering into a series of advances, or
advances, payments and readvances, and that limits the aggregate
amount at any time outstanding to a maximum amount specified in
such mortgage or deed of trust. ]

[(e)](h) The term exempt product shall mean any mortgage loan
product meeting the requirements of section 39.5 of this Part. The
brokering or funding of such products shall not be a business activity
requiring registration or licensing pursuant to [article] Article 12-D,
nor shall such products be subject to the advertising, solicitation, ap-
plication and commitment procedures, disclosure requirements or
penalty provisions set forth in article 12-D of the Banking Law and
Part 38 of this Title.

[(f) The term home improvement loan shall mean a loan made pur-
suant to subdivision 4 of section 108 of the Banking Law.]

[(g) The term installment loan shall mean a loan made pursuant to
subdivision 4 of section 108 of the Banking Law.]

[(h)](c) As used in this Part, terms defined in [General Regulation
section 38.1 of this Title] Section 38.1 of the General Regulations of
the Banking Board shall have the same meaning as prescribed therein.

39.3 General provisions.

(a) An entity not exempt by New York law [statute] which shall
otherwise not establish its exempt status in accordance with this Part
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shall become licensed or registered in accordance with the procedures
described in Part 410 of this Title prior to April 1, 1988. Entities
exempt under a prior version of this Part that are no longer exempt
shall file an application to become licensed or registered prior to
finsert date that is 90 days after the effective date of the amendments
hereto} and shall become licensed or registered by {insert 180th day
after such effective date}, or such later date as the Superintendent
may approve for good cause.

(b) An exempt organization shall not be relieved of the advertising,
solicitation, application and commitment procedures and disclosure
requirements set forth in Article 12-D of the Banking Law and Part 38
of this Title or the penalties for violations of such requirements set
forth in the Banking Law. An [Entities] entity exempt from [registra-
tion or] licensing or registration as a mortgage banker or mortgage
broker shall not be subject to periodic examination by the Banking
Department but may at any time become subject to special
investigation. Accordingly, consistent with section 597 of the Bank-
ing Law, each such [entities] entity shall keep [their] its books and re-
cords in a manner which will allow the Superintendent to determine
whether such [exempt organization] entity is complying with the
advertising, solicitation, application and commitment procedures and
disclosure requirements prescribed in Part 38 of this Title, except for
books and records relating to exempt products. Information and forms
regarding recordkeeping can be obtained at: Banking Department,
Mortgage Banking Division, at the address set forth in section 1.1 of
Supervisory Policy G 1. Books and records shall be available for
inspection by the Superintendent in accordance with Superintendent’s
Regulation Part 410 of this Title.

39.4 [Exempt organizations]|Organizations Exempt from Licensing
or Registration; conditions precedent to exemptions from registration
or licensing requirements of [article] Article 12-D.

[(a) Consolidated subsidiaries. |

[(1) Prior to commencing business in this State, a consolidated
subsidiary shall file an undertaking to the superintendent containing
the following provisions: ]

[(i)that the consolidated subsidiary shall maintain its books
and records relating to the making of mortgage loans for a three-year
period in a manner permitting inspection by the superintendent; |

[(ii)that the superintendent shall be authorized to inspect such
books and records upon reasonable notice; ]

[(iii)that the consolidated subsidiary shall bear all the costs
and expenses relating to the inspection; and ]

[(iv)that in the case of a consolidated subsidiary of an out-of-
state exempt organization, it designated the superintendent as agent
for service of process in connection with any transaction subject to the
requirements of the Banking Law and regulations.]

[(2) Prior to commencing business in this State, the consolidated
subsidiary shall provide the superintendent with an undertaking af-
firming that the advertising, solicitation, application and commitment
procedures and disclosure requirements of article 12-D of the Banking
Law and Part 38 of this Title shall be applied to all mortgage loans
secured by real property located in New York State except for exempt
products offered by the subsidiary.]

[(3) When so required by the superintendent, the consolidated
subsidiary shall furnish copies of its mortgage loan forms and other
documents to the Banking Department for review.]

[(4) Only consolidated subsidiaries shall be eligible for exemp-
tion from licensing or registration. Wholly owned subsidiaries shall be
deemed to be consolidated subsidiaries.]

In addition to the entities defined as exempt organizations in Part
39.2 above, the following are exempt from licensing or registration as
a mortgage banker or mortgage broker under Article 12-D of the
Banking Law or the rules and regulations promulgated thereunder:

[(b)](a) Loan [servicers and] investors. Persons who [act as
servicers for mortgage loans, or persons who] acquire [such] mortgage
loans from lenders for investment but who do not make mortgage loans
shall not be subject to the registration or licensing requirement of
article 12-D of the Banking Law or the rules and regulations promul-
gated thereunder.
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[(c)] (b) Licensed real estate brokers. Licensed real estate brokers
who or which do not accept a separate fee (in addition to any earned
real estate brokerage fee), directly or indirectly, for services performed
in connection with the brokering of a mortgage loan shall not be
required to be registered as a mortgage broker.

[(d)](c) Mortgage bankers engaged in mortgage brokerage activities.
Section 590 of the Banking Law provides that a license to engage in
the business of making mortgage loans shall be deemed to include the
authority to engage in the business of soliciting, processing, placing
and negotiating mortgage loans. No additional registration with the
department shall be required to engage in the mortgage brokerage
business, nor shall additional registration fees be required of any
mortgage banker. [Nothing in either of this Part or Part 38 of this Title
or article 12-D of the Banking Law shall require the employees of an
exempt organization to obtain a license or registration certificate when
assisting the exempt organization in the performance of business
activities of the type described in article 12-D.]

[(e)](d) Entities offering mortgage loan products [which are]
exempt under section 39.5 of this Part. Entities offering only mortgage
loan products [which] that are exempt products pursuant to section
39.5 of this Part are exempt from the registration and licensing require-
ments of article 12-D of the Banking Law and Part 410 of this Title.

[(D](e) Not-for-profit organizations. Not-for-profit organizations
may be eligible for exemption from the registration and licensing
requirements of article 12-D of the Banking Law. Such organizations
which seek exemption may submit a letter application to the [mortgage
banking division] Mortgage Banking Division together with such in-
formation as may be prescribed by the [superintendents]
Superintendent.

39.5 Exempt products.

The following loan products are exempt from all of the require-
ments of [article] Article 12-D of the Banking Law and Part 38 of this
Title for the licensing or registration of mortgage bankers and
mortgage brokers:

(a) purchase money mortgages extended by a seller [or an organiza-
tion controlled by a seller of residential real property] to buyers
thereof[.], where the seller is an individual, estate or trust that sells
not more than three properties in any 12-month period, provided that
the seller has not constructed or acted as a contractor for the construc-
tion of a residence being sold.[Included within this exemption are
loans made by sponsors of cooperative and condominium develop-
ments to unit purchasers, and loans made by organizations controlled
by sponsors of cooperative and condominium developments to unit
purchasers;]

(b) construction loan mortgages;

(c) relocation mortgage loans. A mortgage loan made by an ap-
plicant’s employer if the purpose of the loan is to assist the employee
to relocate;

(d) any product offered as a mortgage loan by an instrumentality
created by the United States or any state; and

[(e) credit line mortgages, installment loans and home improvement
loans; and]

[(f)](e) such other loan products [which] as may be specifically
exempted upon application to the [superintendants] Superintendent.
Text of proposed rule and any required statements and analyses may be
obtained from: Sam L. Abram, Secretary of the Banking Board, New

York State Banking Department, One State Street, New York, NY 10004-
1417, (212) 709-1658, email: sam.abram@banking.state.ny.us

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 45 days after publication of this
notice.

This action was not under consideration at the time this agency’s regula-
tory agenda was submitted.

Regulatory Impact Statement

1. Statutory authority.

Section 14 of the Banking Law, among other things, authorizes the
Banking Board to make, alter and amend resolutions, rules and regula-
tions not inconsistent with law.

Article 12-D, Section 590 (3) of the Banking Law authorizes the
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Banking Board to promulgate rules and regulations consistent with
the purposes of Article 12-D.

Article 12-D, Section 590 (2) of the Banking Law requires mortgage
bankers and mortgage brokers to be licensed and registered, respec-
tively, by the Superintendent. It also states that licensing provisions
will not apply to exempt organizations, nor to any entity exempted in
accordance with regulations promulgated by the Banking Board
thereunder.

Article 12-D, Section 590 (1)(e) of the Banking Law authorizes the
Banking Board to include subsidiaries of exempt organizations in the
definition of exempt organizations.

2. Legislative objectives.

To provide for state licensing and registration of mortgage bankers
and mortgage brokers, other than exempt organizations that are subject
to other regulatory regimes, and to empower the Banking Board to
determine whether the consolidated subsidiaries of exempt organiza-
tions that are mortgage bankers and mortgage brokers should also be
considered exempt organizations.

3. Needs and benefits.

Under Banking Law Section 590(2)(a) and (b), the registration and
licensing provisions of Article 12-D do not apply to any exempt orga-
nization, although the Banking Board may adopt regulations ap-
plicable to exempt organizations.

Banking Law Section 590 contains a definition of ‘‘exempt
organization.”” After listing the entities that are exempt organizations,
the final sentence of the definition provides ‘‘Subject to such regula-
tions as may be promulgated by the banking board, ‘exempt organiza-
tion” may also include any subsidiary of such entities.”” Banking Law
§ 590(1)(e).

Part 39 currently exempts from licensing or registration consoli-
dated subsidiaries of exempt organizations that comply with the
requirements under Section 39.4(a). It also states that the Banking
Department will not regularly examine exempt organizations, al-
though examiners may conduct special examinations of such
subsidiaries. Since many exempt organizations have mortgage bank-
ing or brokerage subsidiaries, this has resulted in exempting many
important participants in the mortgage industry.

The purpose of the subject amendments to Part 39 is to update the
regulation in two respects. First, they eliminate the exemption from
licensing as a mortgage banker or registration as a mortgage broker of
consolidated subsidiaries of financial services organizations. In the
past few years banks and insurance companies have begun to operate
large mortgage banking and mortgage brokerage subsidiaries that
engage in arguably predatory practices and the Department believes
that the subject amendments are the best means for protecting the
citizens of New York from such operations. Second, the amendments
eliminate the exemption in Section 39.4(¢e) for mortgage bankers or
mortgage brokers dealing solely in certain loan products, such as credit
line mortgages, installment loans, and home improvement loans. Ex-
perience has shown that the need for regulation is no less with respect
to those products, and Federal regulations now specifically cover
them. (Regulation of credit line mortgages are codified at 12 CFR
226, the implementing regulation for the Truth in Lending Act and
took effect in 1994. Regulations regarding home improvement mort-
gages secured by dwellings are codified at 12 C.F.R. § 203, the
implementing regulation for the Home Mortgage Disclosure Act, and
took effect in 2004.)

The exemption of subsidiaries was consistent with prior case law,
including the Unites States Supreme Court’s decision in Watters v.
Wachovia, which had held that a state could not require the licensing
of an operating subsidiary of a national bank. Watters v. Wachovia.
550 U.S. 1 (U.S. 2007). However, Section 1044 of the Dodd-Frank
Wall Street Reform and Consumer Protection Act effectively over-
turned Watters by making clear that state laws apply to a subsidiary or
affiliate of a national bank to the same extent as other entities subject
to state law.

It is a long-standing state policy to regulate the activities of
mortgage bankers and mortgage brokers in New York. The recent
mortgage crisis highlights the importance of comprehensive and con-

sistent application of this policy and the state’s system of regulating
entities in the mortgage business. Now that Congress has effectively
overridden contrary judicial interpretations and confirmed that states
are free to apply their regulatory system to all mortgage entities, there
is no reason of law or policy why New York should not apply the
same regulatory system and standards to all mortgage entities in the
state, whether or not they are consolidated subsidiaries of exempt
organizations. Regulating these entities is not a departure in policy,
but instead a continuation of long standing policy that is now sup-
ported by the recent Dodd-Frank Act.

4. Costs.

Exempt organizations, including their consolidated subsidiaries, are
typically already highly regulated and are generally familiar with
government licensing and registration procedures. Additional compli-
ance costs should be modest and will be comparable to the costs pres-
ently incurred by mortgage bankers and mortgage brokers that are not
subsidiaries of exempt organizations or dealing solely in exempt
mortgage products.

The principal additional cost is expected to be the assessment for
the expenses of the Department charged to regulated persons and enti-
ties pursuant to Section 17 of the Banking Law. The assessment
calculation is explained in detail on the Department’s website
(www.banking.state.ny.us). As there discussed, the assessment
charged to a particular institution includes a supervisory component
and a regulatory component.

In the case of mortgage bankers and mortgage brokers, the regula-
tory component is based in part on the ‘“New York gross income’’ of
the entity. Because that number is not available for newly-licensed or
registered entities in their first assessment year, it has been the practice
of the Department to set the initial year assessment for such entities
based on supervisory charges only. It is anticipated that this assess-
ment methodology will be applied to mortgage bankers and mortgage
brokers who will no longer be exempt from licensing or registration as
a result of these amendments. In subsequent years, the assessment will
be established on the same basis as for all other mortgage bankers and
brokers.

5. Local government mandates.
None.
6. Paperwork.

Section 591 of the Banking Law establishes an application process
to apply for licensing as a mortgage banker. Section 591-a of the Bank-
ing Law establishes an application process to register as a mortgage
broker. Section 593 required license provisions for a mortgage banker
and Section 593-a establishes required registration provisions for a
mortgage broker. Section 597 establishes that licensees and registrants
must also file annual reports with the Superintendent concerning the
business and operations during the preceding calendar year. The Su-
perintendent may also require such additional reports or special reports
as he or she may deem necessary to the proper supervision of licensees
and registrants. The application and reporting requirements required
for licensing or registration of mortgage bankers and mortgage brokers
that are consolidated subsidiaries of exempt organizations and for
purveyors of mortgage products formerly deemed exempt are the same
as those already applicable to mortgage bankers and mortgage bank-
ers that are not consolidated subsidiaries of exempt organizations and
which deal in mortgage products that are not exempt.

7. Duplication.

The proposed regulation does not duplicate, overlap or conflict with
any other regulations, rules, or other legal requirements of the state
and federal governments.

8. Alternative.

The Department could continue its current regulatory scheme, with
the result that consolidated subsidiaries of exempt entities would
remain exempt from licensing or registration by the Banking Depart-
ment and be licensed and regulated, if at all, through the agency that
regulated their parent exempt organizations. The Banking Department
could also continue to not require licensing or registration for
mortgage bankers and mortgage brokers dealing in the currently
exempt mortgage products such as credit line mortgages, installment
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loans, and home improvement loans. The existing regulations require
certain information be available to insure compliance with Banking
Department requirements.

However the current regulatory framework limits the Banking
Department’s information about mortgage bankers and mortgage
brokers in the state and thus limits its ability to protect New York
residents. The amendments would make the regulatory regime more
consistent between independent mortgage bankers and mortgage
brokers and those that are consolidated subsidiaries of exempt
organizations.

9. Federal standards.

The exemption of subsidiaries was consistent with prior case law,
including the Unites States Supreme Court’s decision in Watters v.
Wachovia which had held that a state could not require the licensing
of an operating subsidiary of a national bank. 550 U.S. 1 (U.S. 2007).
However, Section 1044 of the Dodd-Frank Wall Street Reform and
Consumer Protection Act effectively overturned Watters by making
clear that state laws apply to a subsidiary or affiliate of a national bank
to the same extent as other entities subject to state law.

10. Compliance schedule.

Entities formerly exempt under Part 39 shall file an application to
become licensed or registered within 90 days of the amendments to
Part 39 being adopted and shall become licensed or registered within
180 days after the date the amendments are adopted, or such later date
as the Superintendent may approve for good cause.

Regulatory Flexibility Analysis

1. Effect of the Rule:

The amendments will affect mortgage bankers and mortgage
brokers that are consolidated subsidiaries of regulated financial
institutions. The amendments will also affect mortgage bankers or
mortgage brokers dealing solely in certain loan products that are now
deemed exempt products, such as credit line mortgages, installment
loans, and home improvement loans. It is believed that few consoli-
dated subsidiaries of exempt organizations are small businesses. It is
also believed that few mortgage bankers dealing solely in loan
products that will cease to be exempted under the amended regula-
tions are small businesses. Mortgage brokers dealing solely in such
loan products often are small businesses. The amendments will have
no effect on local governments.

2. Compliance Requirements:

The amendments would require mortgage bankers and mortgage
brokers that are consolidated subsidiaries of exempt organizations to
file for licensing or registration with the Banking Department. The
amendments would also require mortgage bankers and mortgage
brokers dealing solely in certain currently exempt loans products,
such as credit line mortgages, installment loans, and home improve-
ment loans to now file for licensing or registration.

3. Professional Services:

None.

4. Compliance Costs:

Exempt organizations, including their consolidated subsidiaries, are
typically already highly regulated and are generally familiar with
government licensing and registration procedures. Additional compli-
ance costs should be modest and will be comparable to the costs pres-
ently incurred by mortgage bankers and mortgage brokers that are not
subsidiaries of exempt organizations.

Mortgage brokers and mortgage bankers that deal solely in credit
line mortgages, installment loans, home improvement loans and other
loan products that will no longer be exempted under the amended
regulations will be required to become licensed or registered and will
be required to comply with laws and regulations applicable to licensed
or registered entities. These compliance costs are expected to be
moderate and equivalent to those incurred by mortgage entities that do
not deal exclusively in formerly exempted products.

The principal additional cost is expected to be the assessment for
the expenses of the Department charged to regulated persons and enti-
ties pursuant to Section 17 of the Banking Law. The assessment
calculation is explained in detail on the Department’s website
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(www.banking.state.ny.us). As there discussed, the assessment
charged to a particular institution includes a supervisory component
and a regulatory component.

In the case of mortgage bankers and mortgage brokers, the regula-
tory component is based in part on the ‘“New York gross income’’ of
the entity. Because that number is not available for newly-licensed or
registered entities in their first assessment year, it has been the practice
of the Department to set the initial year assessment for such entities
based on supervisory charges only. It is anticipated that this assess-
ment methodology will be applied to mortgage bankers and mortgage
brokers who will no longer be exempt from licensing or registration as
a result of these amendments. In subsequent years, the assessment will
be established on the same basis as for all other mortgage bankers and
brokers.

This methodology varies institutions’ assessments costs based on
their New York gross income, and thus has the effect of imposing
lower assessments on smaller businesses.

5. Economic and Technological Feasibility:

Mortgage bankers and mortgage brokers who cease to be exempted
from the licensing and registration requirements because of the
amendments will be required to comply with such requirements and
with the ongoing reporting and recordkeeping requirements of the law
and regulations. While it is believed that few consolidated subsidiaries
of exempt organizations are small businesses, it is believed that
compliance with such requirements is in any case economically and
technologically feasible, since the same requirements are currently ap-
plicable to independent mortgage bankers and mortgage brokers.

6. Minimizing Adverse Impacts:

The amendments are not expected to have a significant adverse
impact on mortgage bankers and mortgage brokers who cease to be
exempted from licensing or registration. Few consolidated subsidiar-
ies of exempt organizations are believed to be small businesses, and in
any case the licensing and registration requirements are currently ap-
plicable to independent mortgage bankers and mortgage brokers.

Moreover, while the regulation gives entities required to become
licensed or registered as a result of the amendments an adequate pe-
riod of time to file the necessary application and have it processed, it
also empowers the Superintendent to extend the time period for good
cause. The amendments also retain the Superintendent’s existing
authority to determine whether loan products in addition to those
specifically enumerated should be exempted.

7. Small Business and Local Government Participation:

The amendments will have no effect on local governments. The
Department maintains regular contact with representatives of the
financial institutions associations, which include financial institutions
that are small businesses. The Department has also maintained regular
contact with the mortgage banking and mortgage brokerage industry.
The Department has utilized this knowledge base in drafting the
instant regulation.

Rural Area Flexibility Analysis

1. Types and Estimated Numbers:

It is believed that few, if any, of the entities affected by the amend-
ments are located in rural areas.

2. Compliance Requirements:

The amendments would require mortgage bankers and mortgage
brokers that are consolidated subsidiaries of exempt organizations to
be licensed or registered with the Banking Department. The amend-
ments would also require mortgage bankers and mortgage brokers
dealing solely in certain currently exempt loan products, such as credit
line mortgages, installment loans, and home improvement loans to
now be licensed or registered with the Banking Department.

3. Compliance Costs:

Exempt organizations, including their consolidated subsidiaries, are
typically already highly regulated and are generally familiar with
government licensing and registration procedures. Additional compli-
ance costs should be modest and will be comparable to the costs pres-
ently incurred by mortgage bankers and mortgage brokers that are not
subsidiaries of exempt organizations or not dealing solely in exempt
mortgage products.
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4. Minimizing Adverse Impacts:

It is believed that few, if any, of the entities affected by the amend-
ments are located in rural areas.

If entities in rural areas are affected, the effects will be minimal.
Additional compliance costs required of them should be modest and
will be comparable to the costs presently incurred by mortgage bank-
ers and mortgage brokers that are not subsidiaries of exempt organiza-
tions or not dealing solely in exempt mortgage products.

5. Rural Area Participation:

The Department maintains regular contact with representatives of
the financial institutions associations, which include financial institu-
tions that are located in rural areas. The Department has also main-
tained regular contact with the mortgage banking and mortgage
brokerage industry. The Department has utilized this knowledge base
in drafting the instant regulation.

Job Impact Statement

The requirement to comply with the proposed amendments is not expected
to have a significant adverse effect on jobs or employment activities within
the mortgage banking and mortgage broker industry.

Education Department

EMERGENCY
RULE MAKING

Teachers Performing Instructional Support Services in Boards of
Cooperative Educational Services

L.D. No. EDU-23-11-00003-E
Filing No. 730

Filing Date: 2011-08-11
Effective Date: 2011-08-11

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 30-1.2, 30-1.8, 30-1.9 and 80-1.8
of Title § NYCRR.

Statutory authority: Education Law, section 207(not subdivided)
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: The purpose of the
proposed amendment is to create new tenure areas for teachers performing
instructional support services in a BOCES. The Board of Regents
promulgated regulations in 2009 to permit teachers employed in instruc-
tional support service positions in BOCES and school districts to continue
in their existing teacher tenure area or if newly hired, to receive tenure and
seniority rights in a tenure area for which they are properly certified.

The Department has now had two years of experience under these
2009 regulations, where many reductions in force have been necessary.
The BOCES have experienced many operational problems when
teachers hired for their skills in an area of instructional support are
bumping a teacher assigned to a classroom. In certain situations the
problem is bumping in the reverse direction (from the classroom to
instructional support services). These bumping actions have placed
teachers into assignments for which they are not prepared. This has
resulted in a proposal to create new tenure areas in BOCES to reflect
the different nature of instructional support services in a BOCES set-
ting and to adequately provide for instructional support positions on
the network teams that many BOCES will provide for component
districts to support the Department’s Race to the Top Application.

The proposed amendment establishes additional (‘‘new’’) tenure
areas for BOCES that would be appropriate for the most common
types of ISS assignments:

(1) instructional support services in mathematics;

(2) instructional support services in english language arts and liter-
acy;

(3) instructional support services in science;

(4) instructional support services in special education;

(5) instructional support services in curriculum and differentiated
instruction, incorporating the analysis of student performance data;

(6) instructional support services in the integration of technology
into instructional practices;

(7) instructional support services in technical support for bilingual
and English as a second language instruction for English language
learners; and

(8) instructional support services in professional development.

The recommended action is proposed as an emergency measure
given the current budget difficulties faced by BOCES in New York
State and the possibility of impending lay-offs, it is critical that teach-
ers currently serving in instructional support positions have appropri-
ate tenure protection and that their accrued seniority rights be
protected.

Emergency action is also needed to ensure that the proposed amend-
ment remains continuously in effect until it can be adopted as a per-
manent rule at the September Regents meeting.

Subject: Teachers performing instructional support services in boards of
cooperative educational services.

Purpose: Create new tenure areas for teachers performing instructional
support services in boards of cooperative educational services.

Text of emergency rule: 1. Subdivision (b) of section 30-1.2 of the Rules
of the Board of Regents shall be amended, effective August 16, 2011, to
read as follows:

(b) [The] Except as otherwise provided in subdivision (c) of this
section, the provisions of this Subpart shall apply to a professional
educator appointed by a board of education or board of cooperative
educational services for the performance of duties in instructional
support services, as defined in subdivision (j) of section 30-1.1 of this
Subpart, on or after August 1, 1975 as follows:

1....
2)....
3)...
“)...
o5)...

2. Subdivisions (c) and (d) of section 30-1.2 of the Rules of the
Board of Regents shall be renumbered to subdivisions (d) and (e) of
section 30-1.2, respectively, effective August 16, 2011.

3. A new subdivision (c) shall be added to section 30-1.2 of the
Rules of the Board of Regents, effective August 16, 2011, to read as
follows:

(c) The provisions of this Subpart shall apply to a professional
educator employed by a board of 