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PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Repeal of Part 141; and addition of new Part 141 to Title 1
NYCRR.

Statutory authority: Agriculture and Markets Law, sections 18, 164 and
167

Finding of necessity for emergency rule: Preservation of general welfare.

Specific reasons underlying the finding of necessity: The repeal of sec-
tions 141.1(j) and 142 and the addition of Part 141 of 1 NYCRR is being
adopted as an emergency measure because of the threat that the Emerald
Ash Borer (EAB) will spread outside the areas it now infests in New York
State.

EAB, Agrilus planipennis, an insect species non-indigenous to the
United States, is a destructive wood-boring insect native to eastern Russia,
northern China, Japan and the Korean peninsula. The average adult
Emerald Ash Borer is 3/4 of an inch long and 1/6 of an inch wide and is a
dark metallic green in color, hence its name. The larvae are approximately

1 to 1 1/4 inches long and are creamy white in color. Adult insects emerge
in May and June and begin laying eggs in crevasses in the bark about two
weeks after emergence. One female can lay 60 to 90 eggs. After hatching,
the larvae burrow into the bark and begin feeding on the cambium and
phloem tissue, usually from late July or early August through October,
before overwintering in the outer bark. The larvae emerge as adult insects
the following spring, and the life cycle begins anew. Evidence of the pres-
ence of the Emerald Ash Borer includes loss of tree bark, S-shaped larval
galleries, or tunnels, just beneath the bark, small, D-shaped exit holes
through the bark and dying and thinning branches near the top of the tree.
A tree infested by EAB will die within two years. Ash trees, as well as ash
nursery stock, logs, green lumber, firewood, stumps, roots, branches and
debris of a half inch or more in diameter are all subject to infestation.

The pest was first discovered in Michigan in 2002, and has since spread
to at least 12 other states as well as to two provinces in Canada. In 2009,
EAB was detected in New York in Cattaragus County. This prompted the
establishment of a quarantine in Cattaragus County and adjacent Chautau-
qua County. In 2010, the pest was detected in Monroe, Livingston,
Genesee, Steuben, Greene and Ulster Counties. As a result of these latest
findings, on October 1, 2010, the Department, on an emergency basis, re-
pealed Part 141 and adopted a new Part 141, which establishes a quarantine
in the following counties: Cattaragus, Monroe, Livingston, Genesee,
Steuben, Greene, Ulster, Chautauqua, Niagara, Erie, Orleans, Wyoming,
Allegany, Wayne, Ontario, Yates, Schuyler and Chemung. Chautauqua,
Niagara, Erie, Orleans, Wyoming, Allegany, Wayne, Ontario, Yates,
Schuyler and Chemung Counties will serve as a buffer between counties
with known or suspected infestations and those which have no known
infestations. Since the current emergency regulation expires on January 1,
2011, this measure will readopt the regulation on an emergency basis.

The quarantine will help ensure that as control measures are under-
taken, EAB does not spread beyond those areas via the movement of
infested trees and materials. Since the EAB is not considered established
in the State, the risk of moving infested materials poses a serious threat to
susceptible ash trees in forests as well as in parks and yards throughout the
State. The immediate adoption of this amendment is necessary to preserve
the general welfare and compliance with subdivision one of section 202 of
the State Administrative Procedure Act would be contrary to the public
interest. The failure to immediately establish a quarantine in these ad-
ditional counties could result in the further spread of this pest, thereby
threatening the State’s forest, yard and park trees while potentially subject-
ing New York to a federal quarantine and quarantines by other states which
would affect the entire State. The spread of EAB would cause economic
hardship to the nursery and forest products industry as well as cause reduc-
tions in private property values and recreation revenues. The consequent
loss of business would harm industries which are important to New York
State’s economy and as such would harm the general welfare.

Based on the facts and circumstances set forth above, the Department
has determined that the immediate adoption of this amendment is neces-
sary for the preservation of the general welfare and that compliance with
subdivision one of section 202 of the State Administrative Procedure Act
would be contrary to the public interest. The amendments establishing the
quarantine will help ensure that as control measures are undertaken, the
Emerald Ash Borer infestation does not spread beyond those areas via the
artificial movement of infested trees and materials.

Subject: Ash trees, nursery stock, logs, green lumber, firewood, stumps,
roots, branches and debris of a half inch or more.

Purpose: To establish an Emerald Ash Borer quarantine to prevent the
spread of the beetle to other areas.

Text of emergency rule: Part 141 of 1| NYCRR is repealed and a new Part
141 is added thereto, to read as follows:

Part 141
Control of the Emerald Ash Borer

(Statutory Authority: Agriculture and Markets Law sections 18, 164 and
167)
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Section 141.1. Definitions

For the purpose of this Part, the following words, names and terms
shall be construed respectively, to mean:

(a) Certificate of inspection. A valid form certifying the eligibility of
products for intrastate movement under the requirements of this Part.

(b) Compliance agreement. An approved document, executed by
persons or firms, covering the restricted movement, processing,
handling or utilization of regulated articles not eligible for certifica-
tion for intrastate movement.

(¢) Emerald Ash Borer. The insect known as the Emerald Ash Borer,
Agrilus planipennis, in any stage of development.

(d) Firewood. This term applies to any kindling, logs, chunkwood,
boards, timbers or other wood cut and split, or not split, into a form
and size appropriate for use as fuel.

(e) Infestation. This term refers to the presence of the Emerald Ash
Borer in any life stage or as determined by evidence of activity of one
or more of the life stages.

(f) Inspector. An inspector of the New York State Department of
Agriculture and Markets, or cooperator from the New York State
Department of Environmental Conservation (DEC) or the United
States Department of Agriculture (USDA), when authorized to act in
that capacity.

(g) Limited permit. A valid form authorizing the restricted move-
ment of regulated articles from a quarantine area to a specified
destination for specified processing, handling or utilization.

(h) Moved; movement. Shipped, offered for shipment to a common
carrier received for transportation or transported by a common car-
rier, or carried, transported, moved or allowed to be moved into or
through any area of the State.

(i) Nursery stock. This term applies to and includes all trees, shrubs,
plants and vines and parts thereof.

(j) Quarantine Area. This term applies to Niagara, Erie, Orleans,
Genessee, Wyoming, Allegany, Monroe, Livingston, Steuben, Wayne,
Ontario, Yates, Schuyler, Chemung, Greene, Ulster, Chautauqua and
Cattaraugus Counties.

(k) Regulated article. This terms applies to firewood from any spe-
cies of tree, and any trees and all host material, living, dead, cut or
fallen, inclusive of nursery stock, logs, green lumber, stumps, roots,
branches and debris of the following genera: White Ash (Fraxinus
Americana); Green Ash Fraxinus pennsylvanica); Black Ash (Fraxi-
nus nigra); and Blue Ash (Fraxinus quadrangulata), and any wood
material that is commingled and otherwise indistinguishable from the
regulated article.

Section 141.2. Quarantine area.

Regulated articles as described in section 141.3 of this Part shall
not be shipped, transported or otherwise moved from any point within
Niagara, Erie, Orleans, Genessee, Wyoming, Allegany, Monroe,
Livingston, Steuben, Wayne, Ontario, Yates, Schuyler, Chemung,
Greene, Ulster, Chautauqua and Cattaragus Counties to any point
outside of said counties, except in accordance with this Part.

Section 141.3. Regulated articles.

(a) Prohibited movement.

(1) The intrastate movement of living Emerald Ash Borer in any
stage of development, whether moved independent of or in connection
with any other article, except as provided in section 141.9 of this Part.

(2) The intrastate movement of nursery stock from the quarantine
area to any point outside the quarantine area.

(3) The intrastate movement of regulated articles other than nurs-
ery stock from the quarantine area to any point outside the quarantine
area, except as provided in section 141.5 of this Part.

(b) Regulated movement.

(1) Regulated articles shall not be moved from the quarantine
area to any point outside the quarantine area, except under a limited
permit or unless accompanied by a certificate of inspection indicating
freedom from infestation.

(2) Regulated articles may be moved through the quarantine area
if the regulated articles originated outside the regulated area and:
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(i) the points of origin and destination are indicated on a
waybill accompanying the regulated article; and

(ii) the regulated articles, if moved through the quarantined
area during the period of May 1 through August 31 or when the ambi-
ent air temperature is 40 degrees F or higher, are moved in an en-
closed vehicle or are completely covered to prevent access by the
Emerald Ash Borer,; and

(iii) the regulated articles are moved directly through the
quarantined area without stopping, except for refueling and traffic
conditions, or have been stored, packed, or handled at locations ap-
proved by an inspector as not posing a risk of infestation by the
Emerald Ash Borer.

Section 141.4. Conditions governing the intrastate movement of
regulated articles

(a) Movement from quarantine area. Unless exempted by adminis-
trative instructions of the Commissioner of Agriculture and Markets
of the State of New York, regulated articles shall not be moved intra-
state from the quarantine area to or through any point outside thereof
unless accompanied by a valid certificate or limited permit issued by
an inspector, authorizing such movement.

Section 141.5. Conditions governing the issuance of certificates
and permits

(a) Certificates of inspection. Certificates of inspection may be is-
sued for the intrastate movement of regulated articles when they have
been inspected and determined to have been:

(1) treated, fumigated, or processed by approved methods, or

(2) grown, produced, manufactured, stored, or handled in such a
manner that, in the judgment of the inspector, no infestation would be
transmitted thereby, provided that subsequent to certification, the
regulated articles shall be loaded, handled, and shipped under such
protection and safeguards against reinfestation as are required by the
inspector.

(b) Limited permits. Limited permits may be issued for the move-
ment of noncertified regulated articles to specified destinations for
specified processing, handling, or utilization.

Persons shipping, transporting, or receiving such articles may be
required to enter into written compliance agreements to maintain
such sanitation safeguards against the establishment and spread of
infestation and to comply with such conditions as to the maintenance
of identity, handling, processing, or subsequent movement of regulated
products and the cleaning of cars, trucks and other vehicles used in
the transportation of such articles, as may be required by the
inspector. Failure to comply with conditions of the agreement will
result in its cancellation.

(c) Cancellation of certificates of inspection or limited permits.
Certificates or limited permits issued under these regulations may be
withdrawn or canceled by the inspector and further certification
refused whenever in his or her judgment the further use of such certif-
icates or permits might result in the dissemination of infestation.

Section 141.6. Inspection and disposition of shipments

Any car or other conveyance, any package or other container, and
any article or thing to be moved, which is moving, or which has been
moved intrastate from the quarantine area, which contains, or which
the inspector has probable cause to believe may contain, infestations
of the Emerald Ash Borer, or articles or things regulated under this
quarantine, may be examined by an inspector at any time or place.
When articles or things are found to be moving or to have been moved
intrastate in violation of these regulations, the inspector may take
such action as he deems necessary to eliminate the danger of dis-
semination of the Emerald Ash Borer. If found to be infested, such
articles or things must be free of infestation without cost to the State
except that for inspection and supervision.

Section 141.7. Assembly of regulated articles for inspection

(a) Persons intending to move intrastate any regulated articles shall
make application for certification as far in advance as possible, and
will be required to prepare and assemble materials at such points and
in such manner as the inspector shall designate, so that thorough
inspection may be made or approved treatments applied. Articles to
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be inspected as a basis for certification must be free from matter which
makes inspection impracticable.

(b) The New York State Department of Agriculture will not be
responsible for any cost incident to inspection, treatment, or certifica-
tion other than the services of the inspector.

Section 141.8. Marking requirements

Every container of regulated articles intended for intrastate move-
ment shall be plainly marked with the name and address of the con-
signor and the name and address of the consignee, when offered for
shipment, and shall have securely attached to the outside thereof a
valid certificate (or limited permit) issued in compliance with these
regulations: provided, that:

(a) for lot freight shipments, other than by road vehicle, one certifi-
cate may be attached to one of the containers and another to the
waybill; and for carlot freight or express shipment, either in contain-
ers or in bulk, a certificate need be attached to the waybill only and a
placard to the outside of the car, showing the number of the certificate
accompanying the waybill; and

(b) for movement by road vehicle, the certificate shall accompany
the vehicle and be surrendered to consignee upon delivery of shipment.

Section 141.9. Shipments for experimental and scientific purposes.

Regulated articles may be moved intrastate for experimental or sci-
entific purposes, on such conditions and under such safeguards as
may be prescribed by the New York State Department of Agriculture
and Markets. The container of articles so moved shall bear, securely
attached to the outside thereof, an identifying tag issued by the New
York State Department of Agriculture and Markets showing compli-
ance with such conditions.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. AAM-01-11-00014-P, Issue of
January 5, 2011. The emergency rule will expire February 28, 2011.

Text of rule and any required statements and analyses may be obtained

from: Kevin King, Director, Division of Plant Industry, NYS Department
of Agriculture and Markets, 10B Airline Drive, Albany, New York 12235,
(518) 457-2087

Regulatory Impact Statement

1. Statutory authority:

Section 18 of the Agriculture and Markets Law provides, in part, that
the Commissioner may enact, amend and repeal necessary rules which
shall provide generally for the exercise of the powers and performance of
the duties of the Department as prescribed in the Agriculture and Markets
Law and the laws of the State and for the enforcement of their provisions
and the provisions of the rules that have been enacted.

Section 164 of the Agriculture and Markets Law provides, in part, that
the Commissioner shall take such action as he may deem necessary to
control or eradicate any injurious insects, noxious weeds, or plant diseases
existing within the State.

Section 167 of the Agriculture and Markets Law provides, in part, that
the Commissioner is authorized to make, issue, promulgate and enforce
such order, by way of quarantines or otherwise, as he may deem necessary
or fitting to carry out the purposes of Article 14 of said Law. Section 167
also provides that the Commissioner may adopt and promulgate such rules
and regulations to supplement and give full effect to the provisions of
Article 14 of the Agriculture and Markets Law as he may deem necessary.

2. Legislative objectives:

The proposed regulations accord with the public policy objectives the
Legislature sought to advance by enacting the statutory authority in that it
will help to prevent the spread within the State of an injurious insect, the
Emerald Ash Borer (EAB).

3. Needs and benefits:

The rule will repeal sections 141.1(j) and 142 of 1 NYCRR and add
Part 141 which will establish an EAB quarantine to the seven counties
where EAB has been detected (i.e. Cattaraugus, Monroe, Genesee,
Livingston, Steuben, Greene and Ulster Counties), as well as to the fol-
lowing 11 counties: Chautauqua, Niagara, Erie, Orleans, Wyoming, Al-
legany, Wayne, Ontario, Yates, Schuyler and Chemung Counties. Each of
these additional 11 counties will serve as a buffer between counties with
known infestations and those which have no known infestations.

On August 9, 2010, the Pennsylvania Department of Agriculture
expanded the Commonwealth’s Emerald Ash Borer quarantine by adding
31 counties to the 12 counties currently under quarantine. The quarantine
in Pennsylvania now includes the 42 western counties of the

commonwealth. This is significant since movement of wood products oc-
curs frequently across the New York - Pennsylvania border and although
Pennsylvania’s action is not coordinated with New York’s, it strongly cor-
relates with the Department’s proposed quarantine.

The Emerald Ash Borer, Agrilus planipennis, an insect species non-
indigenous to the United States, is a destructive wood-boring insect native
to eastern Russia, northern China, Japan and the Korean peninsula. It was
first discovered in Michigan in June 2002, and has since spread to at least
twelve other states as well as to two provinces in Canada. The initial detec-
tion of this pest in New York occurred on June 16, 2009 in the Town of
Randolph, which is located in southwestern Cattaraugus County and is
adjacent to Chautauqua County. More recently, additional detections have
been confirmed in six other counties (Monroe, Genessee, Livingston,
Steuben, Greene and Ulster) during July and August, 2010.

EAB can cause serious damage to healthy trees by boring through their
bark, consuming cambium tissue, which contains growth cells, and phloem
tissue, which is responsible for carrying nutrients throughout the tree. This
boring activity results in loss of bark, or girdling, and ultimately results in
the death of the tree within two years.

The average adult EAB is 3/4 of an inch long and 1/6 of an inch wide
and is a dark metallic green in color, hence its name. The larvae are ap-
proximately 1 to 1 1/4 inches long and are creamy white in color. Adult
insects emerge in May and June and begin laying eggs in crevasses in the
bark about two weeks after emergence. One female can lay 60 to 90 eggs.
After hatching, the larvae burrow into the bark and begin feeding on the
cambium and phloem, usually from late July or early August through
October, before overwintering in the outer bark. The larvae emerge as
adult insects the following spring, and the life cycle begins anew. Evi-
dence of the presence of the EAB includes loss of tree bark, S-shaped
larval galleries, or tunnels, just beneath the bark, small, D-shaped exit
holes through the bark and dying and thinning branches near the top of the
tree.

Ash trees, nursery stock, logs, green lumber, firewood, stumps, roots,
branches and debris of a half inch or more in diameter are subject to
infestation. Materials at risk of attack and infestation by the EAB include
the following species of North American ash trees: White Ash (Fraxinus
Americana); Green Ash (Fraxinus pennsylvanica); Black Ash (Fraxinus
nigra); and Blue Ash (Fraxinus quadrangulata).

Since the EAB is not considered established in the State, moving
infested nursery stock, logs, green lumber, firewood, stumps, roots,
branches and debris of a half inch or more in diameter poses a serious
threat to susceptible ash trees in forests as well as in parks and yards
throughout the State.

The proposed regulations would prohibit the movement of any article
infected with EAB, regardless of where the articles are located in the State.
Otherwise, only the movement of regulated articles, i.e. trees, firewood
and all host material living, dead, cut or fallen, inclusive of nursery stock,
logs, green lumber, stumps, roots, branches and debris of the White Ash,
Green Ash, Black Ash and Blue Ash genera susceptible to the pest, is
restricted under the rule. The extent of the restrictions depends on the
regulated articles in question.

In the case of nursery stock, the proposed regulations would prohibit
the following: the intrastate movement of these articles from the quarantine
area to any point outside the quarantine area.

In the case of all other regulated articles, the proposed regulations would
prohibit the following: the intrastate movement of these articles from the
quarantine area to any point outside the quarantine area, except under a
limited permit or unless accompanied by a certificate of inspection indicat-
ing freedom of infestation.

In the case of all regulated articles, the rule would permit movement of
these articles through the quarantine area if the regulated articles originate
outside the quarantine area and the point of origin of the regulated articles
is on the waybill or bill of lading; a certificate of inspection accompanies
the regulated articles; the vehicle moving the regulated articles does not
stop in the quarantine area except for refueling or traffic conditions; and
the vehicle moving the regulated articles during the period May 1 through
August 31 is either an enclosed vehicle or is completely covered by canvas,
plastic or closely woven cloth.

Under the regulations, certificates of inspection may be issued when the
regulated articles have been inspected and found to be free of infestation
or have been grown, produced, stored or handled in such a manner that, in
the judgment of the inspector, no infection is present in the articles.

Limited permits may be issued for the movement of noncertified
regulated articles from the quarantine area to a specified destination
outside the quarantine area for specified processing, handling or utilization.

Under the rule, certificates of inspection and limited permits may be
withdrawn or canceled whenever an inspector determines that further use
of such certificate or permit might result in the spread of infestation.

The regulations would also provide that persons shipping, transporting,
or receiving regulated articles may be required to enter into written compli-
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ance agreements. These agreements would allow the shipment of these
articles without a state or federal inspection. They are entered into by the
Department with persons who are determined to be capable of complying
with the requirements necessary to insure that EAB is not spread.

The regulations are necessary, since the effective control of the EAB
within the limited areas of the State near and where this insect has been
found is important to protect New York’s nursery and forest products
industry. The failure of states to control insect pests within their borders
can lead to federal quarantines that affect all areas of those states, rather
than just the infested portions. Such a widespread federal quarantine would
adversely affect the nursery and forest products industry throughout New
York State.

4. Costs:

(a) Costs to the State government: None. Annual surveys would be
required to monitor the natural spread of the beetle at a cost of $200,000 to
$250,000. However, it is anticipated that this survey program would be
funded by the United States Department of Agriculture (USDA) through a
continuing cooperative agreement with the New York State Department of
Environmental Conservation (DEC).

Additional work will be required of Department staff to inspect
regulated parties and implement compliance agreements. The Department
is working with USDA-APHIS to develop a cooperative agreement to
fund and support the additional regulatory activity necessitated by the
rule.

(b) Costs to local government: None, as a result of the quarantine. Some
local governments may face expenses in tree maintenance since ash trees
have become popular trees to use to line streets. However, the rule does
not require local governments to remove the trees from the quarantine
area. Accordingly, local governments within the quarantine area will not
incur any additional expenses due to the quarantine.

(c) Costs to private regulated parties: There are 2,768 licensed nursery
growers and/or nursery dealers in the quarantined counties which would
be affected by the quarantine set forth in the regulations. However, it is
anticipated that fewer than half of these establishments carry regulated
articles. There is no approved protocol for ash nursery stock. Furthermore,
experience has shown that the presence of EAB and its destructive
potential will significantly reduce or eliminate the market for ash nursery
stock as ornamental, street and park plantings.

There are an unknown number of loggers, sawmills and forest-products
manufacturers using white ash in these counties. According to the Empire
State Forest Products Association, white ash accounts for 10 to 15-percent
by volume of the total hardwood lumber manufactured in New York, and
approximately 7 to 10-percent by value. Forest-based manufacturing
provided $7.4-billion in value of shipments to New York’s economy in
2001. Additionally, purchases of white ash stumpage from New York
landowners exceeds $13-million annually.

Regulated parties exporting regulated articles (exclusive of nursery
stock) from the quarantine area established under the proposed regula-
tions, other than pursuant to compliance agreement, would require an
inspection and the issuance of a federal or state certificate of inspection.
This service is available at a rate of $25 per hour. Most inspections will
take one hour or less. It is anticipated that there will be 100 or fewer such
inspections each year with a total annual cost of less than $2,500.00.

Most shipments would be made pursuant to compliance agreements.
Services required prior to shipment of host materials, including inspection
of the materials, taking and analyzing soil samples and reviewing shipping
records, are available at a rate of $25 per hour.

Tree removal services would have the option of leaving host materials
within the quarantine area or transporting them outside of the quarantine
area under a limited permit to a federal/state disposal site for processing.

(d) Costs to the regulatory agency:

(1) The initial expenses the agency will incur in order to implement and
administer the regulation: None.

(i1) Additional work will be required of Department staff to inspect
regulated parties and implement compliance agreements. The Department
is working with USDA-APHIS to develop a cooperative agreement to
fund and support the additional regulatory activity required under the rule.

5. Local government mandate:

None.

6. Paperwork:

Regulated articles inspected and certified to be free of EAB moving
from the quarantine area established by the rule would have to be ac-
companied by a state or federal certificate of inspection and a limited
permit or be undertaken pursuant to a compliance agreement.

7. Duplication:

None.

8. Alternatives:

The alternative of no action was considered. However, that option was
not feasible, given the threat EAB poses to the State’s forests and forest-
based industries. Additionally, the option of establishing a quarantine
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throughout the entire state was also considered, but rejected as too oner-
ous on regulated parties in counties near or where there has been no find-
ing of the pest. However, the failure of the State to establish the quarantine
in and near the counties where EAB has been observed could result in
exterior quarantines by foreign and domestic trading partners as well as a
federal quarantine of the entire State. It could also place the State’s own
natural resources (forest, urban and agricultural) at risk from the spread of
EAB that could result from the unrestricted movement of White Ash,
Green Ash, Black Ash and Blue Ash from the quarantine areas. In light of
these factors, there does not appear to be any viable alternative to the
quarantine set forth in this proposal.

9. Federal standards:

The proposed regulations do not exceed any minimum standards for the
same or similar subject areas.

10. Compliance schedule:

It is anticipated that regulated persons would be able to comply with the
proposed regulations immediately.

Regulatory Flexibility Analysis

1. Effect on small business:

The small businesses affected by the regulations establishing an
Emerald Ash Borer (EAB) quarantine in Cattaraugus, Chautauqua,
Monroe, Genesee, Livingston, Steuben, Greene, Ulster, Niagara, Erie,
Orleans, Wyoming, Allegany, Wayne, Ontario, Yates, Schuyler and
Chemung Counties are the nursery dealers, nursery growers, landscaping
companies, loggers, sawmills and other forest products manufacturers lo-
cated within those counties. There are 2,768 licensed nursery growers
and/or dealers within these counties. There are an unknown number of
loggers, sawmills and forest-products manufacturers using white ash in
these counties. However, it is anticipated that fewer than half of these
establishments carry regulated articles. Furthermore, experience has
shown that the presence of EAB and its destructive potential will
significantly reduce or eliminate the market for ash nursery stock as
ornamental, street and park plantings.

It is not anticipated that local governments would be involved in the
shipment of regulated articles from the quarantine area.

2. Compliance requirements:

There is no approved protocol to diagnose or treat nursery stock, since
approved methods (e.g. debarking) would kill the plants. All regulated
parties in the quarantine area established by the regulations would be
required to obtain certificates and limited permits in order to ship other
regulated articles (e.g. firewood and forest products) from that area. In or-
der to facilitate such shipments, regulated parties may enter into compli-
ance agreements.

It is not anticipated that local governments would be involved in the
shipment of regulated articles from the quarantine area.

3. Professional services:

In order to comply with the regulations, small businesses shipping
regulated articles from the quarantine area would require professional
inspection services, which would be provided by the Department or the
United States Department of Agriculture (USDA).

It is not anticipated that local governments would be involved in the
shipment of regulated articles from the quarantine area.

4. Compliance costs:

(a) Initial capital costs that will be incurred by a regulated business or
industry or local government in order to comply with the rule: None.

(b) Annual cost for continuing compliance with the rule: There are
2,768 licensed growers and/or dealers which would be affected by the
quarantine set forth in the regulations. There are an unknown number of
loggers, sawmills and forest-products manufacturers using white ash in
these counties. However, it is anticipated that fewer than half of these
establishments carry regulated articles. There is no approved protocol to
diagnose or treat nursery stock, since approved methods (e.g. debarking)
would kill the plants.

According to the Empire State Forest Products Association, white ash
accounts for 10 to 15-percent by volume of the total hardwood lumber
manufactured in New York, and approximately 7 to 10-percent by value.
Forest-based manufacturing provided $7.4-billion in value of shipments to
New York’s economy in 2001. Additionally, purchases of white ash
stumpage from New York landowners exceeds $13-million annually.

Regulated parties exporting other types of host materials (e.g. firewood
and forest products) from the quarantine area established under the regula-
tions, other than pursuant to compliance agreement, would require a
federal or state certificate of inspection. This service is available at a rate
of $25 per hour. Most inspections would take one hour or less. It is
anticipated that there would be 100 or fewer such inspections each year
with a total annual cost of less than $2,500.00.

Most shipments would be made pursuant to compliance agreements.
Services required prior to shipment of host materials, including inspection
of the materials, taking and analyzing soil samples and reviewing shipping
records, are available at a rate of $25 per hour.
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Tree removal services would have the option to leave host materials
within the quarantine area or transport them outside of the quarantine area
under a limited permit to a federal/state disposal site for processing.

It is not anticipated that local governments would be involved in the
shipment of regulated articles from the quarantine area.

5. Minimizing adverse impact:

The Department has designed the rule to minimize adverse economic
impact on small businesses. This is done by limiting the quarantine area to
only those parts of New York State near or where EAB has been detected,;
and by limiting the inspection and permit requirements to only those nec-
essary to detect the presence of EAB; and to prevent its movement in host
materials from the quarantine area. As set forth in the regulatory impact
statement, the regulations provide for agreements between the Department
and regulated parties that permit the shipment of regulated articles without
state or federal inspection. These agreements, for which there is no charge,
are another way in which the rule was designed to minimize adverse
impact. The approaches for minimizing adverse economic impact required
by section 202-a(1) of the State Administrative Procedure Act and sug-
gested by section 202-b(1) of the State Administrative Procedure Act were
considered. Given all of the facts and circumstances, it is submitted that
the regulations minimize adverse economic impact as much as is currently
possible.

It is not anticipated that local governments would be involved in the
shipment of regulated articles from the quarantine area.

6. Small business and local government participation:

With the discovery of EAB in Cattaraugus County in 2009, The Depart-
ment had ongoing discussions with representatives of various nurseries,
arborists, the forestry industry, and local governments regarding the gen-
eral needs and benefits of the Emerald Ash Borer quarantine.

On June 25, 2009, the Department sent a letter to licensed nursery grow-
ers and nursery dealers, providing information regarding the threat the
Emerald Ash Borer is posing to the State’s ash trees and the State’s re-
sponse to that threat.

On July 9, 2009, the Department hosted an informational meeting on
the Emerald Ash Borer and the needs and benefits of a quarantine to
control the artificial spread of this pest. Representatives of the Empire
State Forrest Products Association, New York State Nursery Landscape
Association and New York State Arborist Association attended the meet-
ing on behalf of their constituencies, which are regulated parties.
Representatives of DEC and USDA also attended the meeting.

On July 14, 2009, the Empire State Forrest Products Association hosted
an informational meeting on the Emerald Ash Borer in Randolph, New
York. Approximately 90 people attended this informational meeting. A
general public meeting on the Emerald Ash Borer was held following the
informational meeting. Approximately 150 people attended the public
meeting.

These discussions ultimately resulted in the establishment of an EAB
quarantine in Cattaraugus and Chautauqua Counties.

With the discovery of EAB in Monroe, Genesee, Livingston, Steuben,
Greene and Ulster Counties in 2010, the Department has had ongoing
discussions with representatives of various nurseries, arborists, the for-
estry industry, and local governments regarding the general needs and
benefits of extending the EAB quarantine.

On August 4, 2010, the Department held an information meeting for
regulated and interested parties to share information about EAB detections
during July 2010. The meeting involved about 35 individuals representing
environmental groups, forest products manufacturers, nursery and land-
scape businesses, local government, forest landowners and maple
producers.

The group heard presentations about current survey, detections and in-
festation levels discovered during July and early August. A national
perspective was provided by USDA- APHIS regarding survey, regulatory,
and other control measures being implemented nationally and by other
states. The attendees were asked to provide their views regarding what
State government should be doing and specifically asked to identify issues
related to where to draw lines for quarantine purposes.

There was significant agreement and support for quarantining large
blocks of counties. There was strong feelings about the need to avoid gaps
in the quarantine area and the resulting economic hardship that might
ensue if this were done. Several individuals specifically identified the
lines that NSYDAM has determined as appropriate for the quarantine
region.

These discussions ultimately resulted in a consensus to establish an
EAB quarantine, not only in Cattaraugus and Chautauqua Counties, but in
Monroe, Genesee, Livingston, Steuben, Greene, Ulster, Niagara, Erie,
Orleans, Wyoming, Allegany, Wayne, Ontario, Yates, Schuyler and
Chemung Counties as well.

Outreach efforts will continue.

7. Assessment of the economic and technological feasibility of compli-
ance with the rule by small businesses and local governments:

The economic and technological feasibility of compliance with the rule
by small businesses and local governments has been addressed and such
compliance has been determined to be feasible. Regulated parties shipping
regulated articles (exclusive of nursery stock) from the quarantine area,
other than pursuant to a compliance agreement would require an inspec-
tion and the issuance of a certificate of inspection. Most shipments,
however, would be made pursuant to compliance agreements.

Rural Area Flexibility Analysis

1. Type and estimated numbers of rural areas:

The regulated parties affected by the regulations establishing an
Emerald Ash Borer (EAB) quarantine in Cattaraugus, Chautauqua,
Monroe, Genesee, Livingston, Steuben, Greene, Ulster, Niagara, Erie,
Orleans, Wyoming, Allegany, Wayne, Ontario, Yates, Schuyler and
Chemung Counties are the nursery dealers, nursery growers, landscaping
companies, loggers, sawmills and other forest products manufacturers lo-
cated within those counties. There are 2,768 licensed nursery growers
and/or dealers within these counties. There are an unknown number of
loggers, sawmills and forest-products manufacturers using white ash in
these counties. However, it is anticipated that fewer than half of these
establishments carry regulated articles. Furthermore, experience has
shown that the presence of EAB and its destructive potential will
significantly reduce or eliminate the market for ash nursery stock as
ornamental, street and park plantings.

Most of these businesses are in rural areas as defined by section 481(7)
of the Executive Law.

2. Reporting, recordkeeping and other compliance requirements; and
professional services:

There is no approved protocol to diagnose or treat nursery stock, since
approved methods (e.g. debarking) would kill the plants. All regulated
parties in the quarantine area established by the rule would be required to
obtain certificates and limited permits in order to ship other regulated
articles (e.g. firewood and forest products) from that area. In order to fa-
cilitate such shipments, regulated parties may enter into compliance
agreements.

In order to comply with the regulations, all regulated parties shipping
regulated articles from the quarantine area would require professional
inspection services, which would be provided by the Department, the
Department of Environmental Conservation (DEC) and the United States
Department of Agriculture (USDA).

3. Costs:

There are 2,768 licensed nursery growers and/or dealers in the 18 coun-
ties which would be affected by the quarantine. There are an unknown
number of loggers, sawmills and forest-products manufacturers using
white ash in these counties. According to the Empire State Forest Products
Association, white ash accounts for 10 to 15-percent by volume of the
total hardwood lumber manufactured in New York, and approximately 7
to 10-percent by value. Forest-based manufacturing provided $7.4-billion
in value of shipments to New York’s economy in 2001. Additionally,
purchases of white ash stumpage from New York landowners exceeds
$13-million annually.

Regulated parties exporting regulated articles (exclusive of nursery
stock) from the quarantine area established under the regulations, other
than pursuant to compliance agreement, would require a federal or state
certificate of inspection. This service is available at a rate of $25 per hour.
Most inspections would take one hour or less. It is anticipated that there
would be 100 or fewer such inspections each year with a total annual cost
of less than $2,500.00.

Most shipments would be made pursuant to compliance agreements.
Services required prior to shipment of host materials, including inspection
of the materials, taking and analyzing soil samples and reviewing shipping
records, are available at a rate of $25 per hour.

Tree removal services would have the option to leave host materials
within the quarantine area or transport them outside of the quarantine area
under a limited permit to a federal/state disposal site for processing.

4. Minimizing adverse impact:

In conformance with State Administrative Procedure Act section 202-
bb(2), the regulations were drafted to minimize adverse economic impact
on all regulated parties, including those in rural areas. This is done by
limiting the quarantine area to only those parts of New York State near
and where the Emerald Ash Borer has been detected; and by limiting the
inspection and permit requirements to only those necessary to detect the
presence of EAB and prevent its movement in host materials from the
quarantine area. As set forth in the regulatory impact statement, the regula-
tions would provide for agreements between the Department and regulated
parties that permit the shipment of regulated articles without state or
federal inspection. These agreements, for which there is no charge, are an-
other way in which the proposed regulations were designed to minimize
adverse impact. Given all of the facts and circumstances, it is submitted
that the rule minimizes adverse economic impact as much as is currently
possible.
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5. Rural area participation:

With the discovery of EAB in Cattaraugus County in 2009, The Depart-
ment had ongoing discussions with representatives of various nurseries,
arborists, the forestry industry, and local governments regarding the gen-
eral needs and benefits of the Emerald Ash Borer quarantine.

On June 25, 2009, the Department sent a letter to licensed nursery grow-
ers and nursery dealers, providing information regarding the threat the
Emerald Ash Borer is posing to the State’s ash trees and the State’s re-
sponse to that threat.

On July 9, 2009, the Department hosted an informational meeting on
the Emerald Ash Borer and the needs and benefits of a quarantine to
control the artificial spread of this pest. Representatives of the Empire
State Forrest Products Association, New York State Nursery Landscape
Association and New York State Arborist Association attended the meet-
ing on behalf of their constituencies, which are regulated parties.
Representatives of DEC and USDA also attended the meeting.

On July 14, 2009, the Empire State Forrest Products Association hosted
an informational meeting on the Emerald Ash Borer in Randolph, New
York. Approximately 90 people attended this informational meeting. A
general public meeting on the Emerald Ash Borer was held following the
informational meeting. Approximately 150 people attended the public
meeting.

These discussions ultimately resulted in the establishment of an EAB
quarantine in Cattaraugus and Chautauqua Counties.

With the discovery of EAB in Monroe, Genesee, Livingston, Steuben,
Greene and Ulster Counties in 2010, the Department has had ongoing
discussions with representatives of various nurseries, arborists, the for-
estry industry, and local governments regarding the general needs and
benefits of extending the EAB quarantine.

On August 4, 2010, the Department held an information meeting for
regulated and interested parties to share information about EAB detections
during July 2010. The meeting involved about 35 individuals representing
environmental groups, forest products manufacturers, nursery and land-
scape businesses, local government, forest landowners and maple
producers.

The group heard presentations about current survey, detections and in-
festation levels discovered during July and early August. A national
perspective was provided by USDA- APHIS regarding survey, regulatory,
and other control measures being implemented nationally and by other
states. The attendees were asked to provide their views regarding what
State government should be doing and specifically asked to identify issues
related to where to draw lines for quarantine purposes.

There was significant agreement and support for quarantining large
blocks of counties. There was strong feelings about the need to avoid gaps
in the quarantine area and the resulting economic hardship that might
ensue if this were done. Several individuals specifically identified the
lines that NSYDAM has determined as appropriate for the quarantine
region.

These discussions ultimately resulted in a consensus to establish an
EAB quarantine, not only in Cattaraugus and Chautauqua Counties, but in
Monroe, Genesee, Livingston, Steuben, Greene, Ulster, Niagara, Erie,
Orleans, Wyoming, Allegany, Wayne, Ontario, Yates, Schuyler and
Chemung Counties as well.

Outreach efforts will continue.

Job Impact Statement

The repeal of Part 141 of 1 NYCRR and the addition of a new Part 141
will not have a substantial adverse impact on jobs or employment op-
portunities and in fact, will likely aide in protecting jobs and employment
opportunities for now and in the future. Forest related activities in New
York State provide employment for approximately 70,000 people. Of that
number, 55,000 jobs are associated with the wood-based forest economy,
including manufacturing. The forest-based economy generates payrolls of
more than $2 billion.

By extending the Emerald Ash Borer (EAB) quarantine to Cattaraugus,
Chautauqua, Monroe, Genesee, Livingston, Steuben, Greene, Ulster, Ni-
agara, Erie, Orleans, Wyoming, Allegany, Wayne, Ontario, Yates,
Schuyler and Chemung Counties, the regulation is designed to prevent the
further spread of this pest to other parts of the State. There are an estimated
750-million ash trees in New York State (excluding the Adirondack and
Catskill Forest Preserves), with ash species making up approximately
seven percent of all trees in our forests. A spread of the infestation would
have very adverse economic consequences to the nursery, forestry and
wood-working (e.g. lumber yard, flooring and furniture and cabinet mak-
ing) industries of the State, due to the destruction of the regulated articles
upon which these industries depend. Additionally, a spread of the infesta-
tion could result in the imposition of more restrictive quarantines by the
federal government, other states and foreign countries, which would have
a detrimental impact upon the financial well-being of these industries.

By helping to prevent the spread of EAB, the rule would help to prevent
such adverse economic consequences and in so doing, protect the jobs and
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employment opportunities associated with the State’s nursery, forestry
and wood-working industries.

PROPOSED RULE MAKING
HEARING(S) SCHEDULED

Certification of Small Grain Seed
1.D. No. AAM-03-11-00012-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: Amendment of Part 97 of Title | NYCRR.
Statutory authority: Agriculture and Markets Law, sections 141 and 142
Subject: Certification of small grain seed.

Purpose: To amend land requirements, field standards and seed standards
for the certification of small grain seeds.

Public hearing(s) will be held at: 11:00 a.m., March 23, 2011 at Depart-
ment of Agriculture and Markets, 10B Airline Dr., Albany, NY.

Interpreter Service: Interpreter services will be made available to hearing
impaired persons, at no charge, upon written request submitted within rea-
sonable time prior to the scheduled public hearing. The written request
must be addressed to the agency representative designated in the paragraph
below.

Accessibility: All public hearings have been scheduled at places reason-
ably accessible to persons with a mobility impairment.

Text of proposed rule: Subdivisions (b), (c¢) and (d) of section 97.1 are
repealed.

Subdivision (b) of section 97.2 is amended to read as follows:

(b) [Spring oats and barley] 4 crop of spring grain may be grown where
the previous crop was of the same or higher certification class of the same
variety.

Subdivision (a) of section 97.4 is repealed and a new subdivision (a) of
section 97.4 is added to read as follows:

(a) General. (1) The field shall be considered the unit of certification.
A field cannot be divided for purposes of certification unless satisfactory
isolation exists.

(2) Isolation:

(i) Wheat, Oats, Barley, Triticale, Spelt. A strip of ground ade-
quate to prevent mechanical mixtures, but no less than three feet wide,
which is either mowed, uncropped, or planted to some crop other than the
kind being certified, must be present between any plantings of wheat, oats,
barley, triticale or spelt, and any other such plantings or combination of
plantings.

(ii) Rye. A field producing any class of certified seed must be
isolated by at least 660 feet from fields of any other variety or the same
variety of lower certified seed class.

(3) A field producing either foundation or registered seed being
grown from seed which has been treated for the control of loose smut shall
be isolated at least 330 feet from other fields or the same crop which are
not planted to treated seed.

Subdivision (b) of section 97.4 is amended to read as follows:

(b) Specific requirements.

Maximum permitted in each class

Factor Foundation Registered Certified
Other varieties' none 0.02% 0.05%
Inseparable other crops® none none 0.03%
Prohibited weeds® none none none
Seed-borne diseases:
1. Common bunt or 0.001% 0.01% 0.10%
stinking smut of wheat
2. Loose smut of wheat 0.10% 0.25% 0.50%
3. Dwarf bunt in wheat none none 1 plant/acre

! Other varieties shall be considered to include offtype plants not typical
of the variety that can be differentiated from the variety that is being
inspected.

2 Inseparable other crops shall include crop plants, seed of which cannot
be thoroughly removed by the usual methods of cleaning. [Certified small
grain fields shall be free of the following vetches: hairy (Vicia villosa),
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narrowleaf (V. angustifolia), common (V. sativa).] Winter barley and
winter wheat fields shall be free of rye.
3 Certified small grain fields shall be firee of corn cockle (Agrostemma
githago), wild onion and/or garlic (Allium spp) and the following vetches:
hairy (Vicia villosa), narrow leaf (V. angustifolia), and common (V.
sativa).

Section 97.5 is repealed and a new section 97.5 is added to read as
follows:

Section 97.5 Seed Standards
(a) General provisions.

Class of Seed

Factor Foundation Registered Certified
Pure seed (minimum) 99.00% 99.00% 99.00%
Inert matter (maximum) 1.00% 1.00% 1.00%
Weed seeds (maximum) 2 per Ib. 5 per Ib. 0.03%
Objectionable weed none none none
seeds
Other crops, excluding 2 per Ib. 5 per Ib. 10 per Ib.
other varieties
(maximum,)
Other small grains of none 1 per Ib. 5 per Ib.
same growing season
(maximum,)
Other distinguishable none 2 per Ib. 10 per Ib.
varieties (maximum)
Germination (minimum,):
Wheat, Oats, Barley, 80% 85% 85%
Triticale, Spelt
Rye 80% 80% 80%

(b) Additional provisions.

(1) The maximum number of all weed seeds in the certified class
of seed shall not exceed 15 seeds per pound of grain in oats or barley
and 10 seeds per pound in rye, spelt, triticale, and wheat.

(2) Weeds considered as objectionable are quackgrass (Elytrigia
repens), charlock [Wild Mustard] (Brassica kaber) and other wild
Brassica species; Canada thistle (Cirsium arvense), corn cockle
(Agrostemma githago), dodder (Cuscuta spp.), bindweed (Convolvulus
arvensis), horsenettle (Solanum carolinense), wild onion (Allium
spp.), wild radish (Raphanus raphanistrum), Russian knapweed
(Acroptilon repens), bedstraw (Galium spp.) and leafy spurge
(Euphorbia esula).

(3) All certified small grain seed shall be free of vetch (Vicia
spp.). Certified winter barley and wheat seed shall also be free of rye
seeds.

(4) Variations which are typical of the variety shall not be
included as other varieties.

(5) Fatuoid oats will be scored as pure seed.

(6) In the fluorescence test of oats, the following tolerances for
off-types will be permitted. Foundation class - 9 seeds per pound;
Registered class - 18 seeds per pound, Certified class - 36 seeds per
pound.

Text of proposed rule and any required statements and analyses may be
obtained from: Kevin King, Director, Division of Plant Industry, NYS
Department of Agriculture and Markets, 10B Airline Drive, Albany, New
York 12235, (518) 457-2087

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: Five days after the last scheduled
public hearing.

Regulatory Impact Statement

1. Statutory Authority:

Section 141 of the Agriculture and Markets Law provides, in part, that
the Commissioner, after consultation with the Dean of the State College of
Agriculture, shall adopt and promulgate appropriate standards for the cer-
tification of seed.

Section 142(1) of the Agriculture and Markets Law provides, in part,
that the Commissioner may adopt and promulgate such rules and regula-
tions to supplement and give full effect to the provisions of Agriculture
and Markets Law Article 9 as he may deem necessary.

2. Legislative Objectives:

The proposed amendments carry out the public policy objectives that
the Legislature sought to advance in enacting Agriculture and Markets
Law section 141(2) in that, after consultation with the Dean of the New
York State College of Agriculture and Life Sciences, the proposal amends
appropriate land requirements, field standards and seed standards for cer-
tification of small grain seed. In doing so, the proposal supplements and
gives full effect to the provisions of Agriculture and Markets Law Article
9 relating to the inspection and sale of small grain seed, as provided by
Agriculture and Markets Law section 142(1).

3. Needs and Benefits:

The accurate labeling of small grain seeds is important to New York
State’s agricultural industry. Agriculture and Markets Law Article 9
governs the labeling of seeds and requires that characteristics such as the
percentage of germination, the percentage of each seed component, the
percentage of weed seeds, the percentage of inert matter and the name and
number of seeds per pound of each kind of noxious weed seed present be
set forth on the label of seeds. Pursuant to Agriculture and Markets Law
section 136, the term ‘‘certified’’ on a seed label indicates that such seed
has been produced or collected, processed and labeled in accordance with
the procedures and in compliance with the rules and regulations of an of-
ficially recognized certification agency. As such, the designation of seed
as certified is relied upon by the agricultural industry as an indicator of
premium quality seed that has been grown, harvested and processed under
specified conditions and that has been sampled, tested and found to meet
the strict standards established for certified seed. Pursuant to section 141
of the Agriculture and Markets Law, the Commissioner has designated the
New York State College of Agriculture and Life Sciences as the official
seed certifying agency for the State of New York.

In order for seed to be eligible for labeling as certified seed, small grain
seeds must be planted, grown, harvested and processed under special
conditions. The seeds are inspected in the field by representatives of the
certifying agency and, after harvesting and processing, representative
samples of each lot are taken and submitted to a seed laboratory, such as
the New York State Testing Laboratory at Geneva, New York or another
laboratory approved by the official seed certifying agency, for analysis. If
the results of the analysis verify that the seed meets the certified seed stan-
dards for varietal purity, inert matter, weed seeds and germination, the
certifying agency issues tags to the grower for use in labeling the seed as
certified.

Part 97 of 1 NYCRR, entitled ‘‘Small Grain Seed Certification Stan-
dards,”” provides that the general seed certification standards set forth in
Part 96 of 1 NYCRR, also apply to the certification of small grains. Part
97 of 1 NYCRR also sets forth land requirements, field inspection, field
standards and seed standards for the certification of small grain seeds.

The proposal would amend section 97.1, entitled ‘“Application and
amplification of general seed certification standards,”” by repealing
subdivisions (b), (c) and (d), since these provisions governing privately
developed seed varieties and approved planting stock are already set forth
in Part 96 of 1 NYCRR.

The proposal would amend section 97.2, entitled ‘‘Land requirements,”’
by amending ‘‘Spring oats and barley’’ to read ‘‘A crop of spring grain.’’
This ensures that small grain seed certification standards apply to other
seed varieties, including spring wheat, spring triticale, rye and spelt.

The proposal would repeal subdivision (a) of section 97.4, entitled
“‘Field standards,”” and add a new subdivision (a) of section 97.4. The
new subdivision (a) of 97.4 would make technical changes to general field
use requirements (section 97.4(a)(1)) to further clarify those requirements.
The new subdivision (a) of 97.4 would also amend the isolation require-
ments (sections 97.4(a)(2) and 97.4(a)(3)), and add other seed varieties,
including spring wheat, spring triticale, rye and spelt.

The proposal would amend subdivision (b) of section 97.4, entitled
“‘Specific requirements,’’ to require that fields of winter barley and winter
wheat be free of rye and to prohibit the following weeds from certified
small grain fields: corn cockle (Agrostemma githago), wild onion and/or
garlic (Allium spp); and the following vetches: hairy (Vicia villosa), nar-
rowleaf (V. angustifolia), and common (V. sativa).

The proposal would amend subdivision (a) of section 97.5, entitled
‘‘Seed standards,”” by revising tolerances in the Class of Seed Table
(Table) to better conform with standards of the Association of Official
Seed Certifying Agencies (AOSCA); by adding triticale, spelt and rye to
the Table; and by making technical changes to the Table.

The proposal would amend subdivision (b) of section 97.5, by making
technical changes to the Latin genus names of some weeds in paragraph
(2); by adding a new paragraph (5) which provides that fatuoid oats are a
pure seed; and by adding a new paragraph (6) which establishes tolerances
for fluorescence testing of off-type oats.

The proposed amendments are necessary and beneficial since they
revise and update New York State’s Small Grain Seed Certification Stan-
dards by incorporating the latest nationally recognized standards and prac-
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tices for seed certification and conforming New York State’s standards to
the Federal Seed Act (7 U.S.C §§ 1551-1611) and the Federal Seed Act
Regulations (7 C.F.R. Part 201) as well as AOSCA standards. The
proposed amendments also add certification standards for triticale, spelt
and rye. In so doing, the proposed amendments will provide an up to date,
efficient and effective seed certification program that will help to ensure
the continued availability of premium New York certified seed to agricul-
tural producers.

4. Cost:

a. Costs to regulated parties:

It is not anticipated that initial capital costs will be incurred by a
regulated business to comply with the proposed rule. The annual costs for
continuing compliance with the proposed rule will depend on the amount
of seed that a grower submits for certification.

The proposed amendments would not affect existing costs for seed
certification. Seed certification fees for spring grains are $5.50 per acre for
fields 200 acres or less in size, plus $5.00 per field entered. Fees for fields
over 200 acres in size are $5.25 per acre plus $5.00 per field entered. If
reinspection of a field is requested the cost is $25.00 for the first field and
$25.00 for any additional fields. If a second reinspection is required the
cost is $50.00 for the first field and $25.00 for any additional fields. If a
third and subsequent reinspections are requested the cost is $100.00 for
the first field and $25.00 for any additional fields. The estimated inspec-
tion cost per an average field of 12.4 acres would be $73.20.

The cost of having seed tested for purity and germination for certifica-
tion purposes depends upon the variety of seed tested and ranges from
$8.50 to $15.00 per sample. The estimated cost of testing the approxi-
mately 200 samples that will be required would be approximately $1,700
to $3,000.

It is anticipated that the smaller sample size required by the rule and the
Federal Seed Act will reduce the amount of time required to draw a sample
and the resulting cost by as much as 50%. The actual savings will depend
on the number of samples submitted by a particular seed producer.

The proposed amendments would not incur any additional training
costs. Since the general seed certification standards set forth in Part 96 of
1 NYCRR also apply to small grain seed certification standards contained
in Part 97 of 1 NYCRR, the costs associated with training are as follows:
the cost of the AASCO Handbook for Seed Sampling which is $30.00 plus
$5.00 shipping and handling when obtained through the New York State
Seed Improvement Project; and approximately $500.00 per person in train-
ing costs including registration fee, labor and travel expenses. The total
costs for training is unknown, since costs are predicated on the number of
persons requiring training and that number is unknown.

b. Costs to agency, state and local governments:

The proposed amendments would not incur any costs to the agency,
state and local governments.

c. Source:

The cost analysis is based on information provided by the New York
Seed Improvement Project and the New York Seed Testing Laboratory.

5. Local Government Mandates:

The proposed amendments would not impose any program service, duty
or other responsibility upon any county, city, town, village, school district
or other special district.

6. Paperwork:

The proposed amendments would not incur any additional paperwork
requirements on regulated parties. Since the general seed certification
standards set forth in Part 96 of 1 NYCRR also apply to small grain seed
certification standards contained in Part 97 of 1 NYCRR, the following
paperwork and/or recordkeeping requirements already apply to regulated
parties: list of certain information whenever certification of a crop variety
is requested (section 96.2); official certification label affixed to the
container in which all classes of seed are when offered for sale or an
invoice, in the case of seed sold in bulk (section 96.6); and documentary
evidence setting forth the source of seed used for the production of founda-
tion, registered or certified seed.

7. Duplication:

None. The proposed rule conforms to the Federal Seed Act and the
Federal Seed Act Regulations, but the federal regulations generally gov-
ern interstate transactions, rather than intrastate transactions.

8. Alternatives:

No other alternatives were considered, since the proposed amendments
revise and update New York State’s Small Grain Seed Certification Stan-
dards by incorporating the latest nationally recognized standards and prac-
tices for seed certification. This conforms New York State’s standards to
the Federal Seed Act (7 U.S.C §§ 1551-1611) and the Federal Seed Act
Regulations (7 C.F.R. Part 201) as well as Association of Official Seed
Certifying Agencies (AOSCA) standards. The proposed amendments also
add certification standards for triticale, spelt and rye. In so doing, the
proposed amendments will provide an up to date, efficient and effective
seed certification program that will help to ensure the continued avail-
ability of premium New York certified seed to agricultural producers.
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In drafting the proposed regulations, the Department conferred with
growers of certified seed, as well as representatives of the New York Seed
Improvement Project (NYSIP) at Cornell University. In particular, Alan
Westra of NYSIP reviewed the initial draft of the proposed regulations
and suggested revisions which were made to make the proposed regula-
tions more consistent with standards set forth by the AOSCA as well as
standards used by Pennsylvania. Additionally, Dr. Wayne Guerke of the
Department of Agriculture Seed Laboratory in Georgia was consulted on
the proposed regulations and suggested revisions which were made
concerning field inspections and isolation. The proposed regulations were
also discussed with representatives of the New York State Seed Testing
Laboratory.

9. Federal Standards:

The rule does not exceed any minimum standards of the federal govern-
ment for the same or similar subject areas. It conforms New York State’s
seed certification standards to the Federal Seed Act and the Federal Seed
Act Regulations.

10. Compliance Schedule:

It is anticipated that regulated parties can immediately comply with the
rule.

Regulatory Flexibility Analysis

1. Effect of rule:

The small businesses affected by the proposal include the approximately
13 New York State producers of certified seed, hundreds of dealers and
retailers of small grain certified seed and thousands of farmers and other
consumers who purchase small grain certified seed. The proposed amend-
ments would have no impact on local government.

2. Compliance requirements:

The proposed amendments would not incur any additional paperwork
requirements on regulated parties. Since the general seed certification
standards set forth in Part 96 of 1 NYCRR also apply to small grain seed
certification standards contained in Part 97 of 1 NYCRR, the following
paperwork and/or recordkeeping requirements already apply to regulated
parties: list of certain information whenever certification of a crop variety
is requested (section 96.2); official certification label affixed to the
container in which all classes of seed are when offered for sale or an
invoice, in the case of seed sold in bulk (section 96.6); and documentary
evidence setting forth the source of seed used for the production of founda-
tion, registered or certified seed.

3. Professional services:

The type of professional services that a small business is likely to need
to comply with the proposed amendments are the services of an approved
seed testing laboratory. Local governments are not affected.

4. Compliance costs:

It is not anticipated that initial capital costs will be incurred by a
regulated business to comply with the proposed rule. The annual costs for
continuing compliance with the proposed rule will depend on the amount
of seed that a grower submits for certification.

The proposed amendments would not affect existing costs for seed
certification. Seed certification fees for spring grains are $5.50 per acre for
fields 200 acres or less in size, plus $5.00 per field entered. Fees for fields
over 200 acres in size are $5.25 per acre plus $5.00 per field entered. If
reinspection of a field is requested the cost is $25.00 for the first field and
$25.00 for any additional fields. If a second reinspection is required the
cost is $50.00 for the first field and $25.00 for any additional fields. If a
third and subsequent reinspections are requested the cost is $100.00 for
the first field and $25.00 for any additional fields. The estimated inspec-
tion cost per an average field of 12.4 acres would be $73.20.

The cost of having seed tested for purity and germination for certifica-
tion purposes depends upon the variety of seed tested and ranges from
$8.50 to $15.00 per sample. The estimated cost of testing the approxi-
mately 200 samples that will be required would be approximately $1,700
to $3,000.

It is anticipated that the smaller sample size required by the rule and the
Federal Seed Act will reduce the amount of time required to draw a sample
and the resulting cost by as much as 50%. The actual savings will depend
on the number of samples submitted by a particular seed producer.

The proposed amendments would not incur any additional training
costs. Since the general seed certification standards set forth in Part 96 of
1 NYCRR also apply to small grain seed certification standards contained
in Part 97 of 1 NYCRR, the costs associated with training are as follows:
the cost of the AASCO Handbook for Seed Sampling which is $30.00 plus
$5.00 shipping and handling when obtained through the New York State
Seed Improvement Project; and approximately $500.00 per person in train-
ing costs including registration fee, labor and travel expenses. The total
costs for training is unknown, since costs are predicated on the number of
persons requiring training and that number is unknown.

The continuing compliance costs will vary for small businesses depend-
ing on the size of such business and the number of seed lots submitted for
certification.
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5. Economic and technological feasibility:

Compliance with the proposal by small businesses is technologically
feasible. Small businesses engaged in growing small grain certified seed
are already sampling seed and submitting samples to certified laboratories
for testing.

6. Minimizing adverse economic impact:

The proposed amendments are designed to minimize any adverse eco-
nomic impact on small businesses by limiting the requirements to those
necessary to incorporate the latest nationally recognized standards and
practices for small grain seed certification and conforming New York
State’s standards to the Federal Seed Act (7 U.S.C. § 1551-1611) and the
Federal Seed Act Regulations (7 C.F.R. Part 201).

7. Small business and local government participation:

The Department complied with SAPA § 202-b(6) by meeting with
growers of certified seed, as well as representatives of the New York Seed
Improvement Project (NYSIP) at Cornell University.

On April 1, 2010, the New York Seed Improvement Cooperative, Inc.
Small Grains Committee held a meeting at Waterloo, New York. Partici-
pants included 13 certified small seed growers in New York as well as the
following officials: Dr. Gary Bergstrom, Professor, Plant Pathology,
Cornell University, Dr. Mark Sorrells, Professor of Plant Breeding Chair
Dept. of Plant Breeding and Genetics, Cornell University, Dr. Margaret
Smith, Dir. Assoc. Acad. Professor, Dept. of Plant Breeding and Genetics,
Cornell University, David Benscher, Research Support Specialist, Cornell
University, Doug Eldred, Mark Greene, Ritchie Lent, Seedway Inc., Hugh
Dudley, Peter Shuster, Alan Westra, NYSIP; and Jan Morawski of the
New York State Department of Agriculture and Markets.

At the meeting, Alan Westra reviewed the initial draft of the proposed
regulations and suggested revisions which were made to make the
proposed regulations more consistent with standards set forth by the As-
sociation of Official Seed Certifying Agencies (AOSCA) as well as stan-
dards used by Pennsylvania. Alan Westra asked participants if there was
any objection to the revisions and no objections were noted.

Additionally, Dr. Wayne Guerke, formerly of the Department of
Agriculture Seed Laboratory in Georgia, was consulted on the proposed
regulations and suggested revisions which were made concerning field
inspections and isolation. The proposed regulations were also discussed
with representatives of the New York State Seed Testing Laboratory.

Outreach efforts will continue.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas:

There are approximately 13 producers growing certified small grain
seed, hundreds of dealers and retailers of small grain certified seed and
thousands of farmers and other consumers who purchase small grain certi-
fied seed. These producers, dealers, retailers, farmers and consumers are
located throughout the rural areas of New York State.

2. Reporting, recordkeeping and other compliance requirements; and
professional services:

The proposed amendments would not incur any additional paperwork
requirements on regulated parties. Since the general seed certification
standards set forth in Part 96 of 1 NYCRR also apply to small grain seed
certification standards contained in Part 97 of 1 NYCRR, the following
paperwork and/or recordkeeping requirements already apply to regulated
parties: list of certain information whenever certification of a crop variety
is requested (section 96.2); official certification label affixed to the
container in which all classes of seed are when offered for sale or an
invoice, in the case of seed sold in bulk (section 96.6); and documentary
evidence setting forth the source of seed used for the production of founda-
tion, registered or certified seed.

The type of professional services likely to be needed in a rural area to
comply with the proposed amendments are the services of an approved
seed testing laboratory.

3. Costs:

It is not anticipated that initial capital costs will be incurred by a
regulated business to comply with the proposed rule. The annual costs for
continuing compliance with the proposed rule will depend on the amount
of seed that a grower submits for certification.

The proposed amendments would not affect existing costs for seed
certification. Seed certification fees for spring grains are $5.50 per acre for
fields 200 acres or less in size, plus $5.00 per field entered. Fees for fields
over 200 acres in size are $5.25 per acre plus $5.00 per field entered. If
reinspection of a field is requested the cost is $25.00 for the first field and
$25.00 for any additional fields. If a second reinspection is required the
cost is $50.00 for the first field and $25.00 for any additional fields. If a
third and subsequent reinspections are requested the cost is $100.00 for
the first field and $25.00 for any additional fields. The estimated inspec-
tion cost per an average field of 12.4 acres would be $73.20.

The cost of having seed tested for purity and germination for certifica-
tion purposes depends upon the variety of seed tested and ranges from
$8.50 to $15.00 per sample. The estimated cost of testing the approxi-

mately 200 samples that will be required would be approximately $1,700
to $3,000.

It is anticipated that the smaller sample size required by the rule and the
Federal Seed Act will reduce the amount of time required to draw a sample
and the resulting cost by as much as 50%. The actual savings will depend
on the number of samples submitted by a particular seed producer.

The proposed amendments would not incur any additional training
costs. Since the general seed certification standards set forth in Part 96 of
1 NYCRR also apply to small grain seed certification standards contained
in Part 97 of 1 NYCRR, the costs associated with training are as follows:
the cost of the AASCO Handbook for Seed Sampling which is $30.00 plus
$5.00 shipping and handling when obtained through the New York State
Seed Improvement Project; and approximately $500.00 per person in train-
ing costs including registration fee, labor and travel expenses. The total
costs for training is unknown, since costs are predicated on the number of
persons requiring training and that number is unknown.

It is not anticipated that there will be any variation in these costs for dif-
ferent types of entities in rural areas.

4. Minimizing adverse impact:

The proposed amendments are designed to minimize any adverse
impact on rural areas by limiting the requirements to those necessary to
incorporate the latest nationally recognized standards and practices for
seed certification and conforming New York State’s standards to the
Federal Seed Act (7 U.S.C § 1551-1611) and the Federal Seed Act Regula-
tions (7 C.F.R. Part 201). The approaches suggested by SAPA § 202-bb(2)
and similar approaches were considered.

5. Rural area participation:

The Department complied with SAPA § 202-bb(7) by meeting with
growers of certified seed, as well as representatives of the New York Seed
Improvement Project (NYSIP) at Cornell University.

On April 1, 2010, the New York Seed Improvement Cooperative, Inc.
Small Grains Committee held a meeting at Waterloo, New York. Partici-
pants included 13 certified small seed growers in New York as well as the
following officials: Dr. Gary Bergstrom, Professor, Plant Pathology,
Cornell University, Dr. Mark Sorrells, Professor of Plant Breeding Chair
Dept. of Plant Breeding and Genetics, Cornell University, Dr. Margaret
Smith, Dir. Assoc. Acad. Professor, Dept. of Plant Breeding and Genetics,
Cornell University, David Benscher, Research Support Specialist, Cornell
University, Doug Eldred, Mark Greene, Ritchie Lent, Seedway Inc., Hugh
Dudley, Peter Shuster, Alan Westra, NYSIP; and Jan Morawski of the
New York State Department of Agriculture and Markets.

At the meeting, Alan Westra reviewed the initial draft of the proposed
regulations and suggested revisions which were made to make the
proposed regulations more consistent with standards set forth by the As-
sociation of Official Seed Certifying Agencies (AOSCA) as well as stan-
dards used by Pennsylvania. Alan Westra asked participants if there was
any objection to the revisions and no objections were noted.

Additionally, Dr. Wayne Guerke, formerly of the Department of
Agriculture Seed Laboratory in Georgia, was consulted on the proposed
regulations and suggested revisions which were made concerning field
inspections and isolation. The proposed regulations were also discussed
with representatives of the New York State Seed Testing Laboratory.

Outreach efforts will continue.

Job Impact Statement

1. Nature of impact:

It is not anticipated that the rule will have an impact on jobs and employ-
ment opportunities.

2. Categories and numbers affected:

The number of persons employed by the approximately 13 producers of
certified seed in New York State is unknown.

3. Regions of adverse impact:

It is not anticipated that the rule would have a disproportionate adverse
impact on jobs or employment opportunities in any region of the State.

4. Minimizing adverse impact:

The Department has attempted to minimize any unnecessary adverse
impacts on existing jobs and to promote the development of new employ-
ment opportunities by limiting the requirements to those necessary to
incorporate the latest nationally recognized standards and practices for
small grain seed certification and conforming New York State’s standards
to the Federal Seed Act (7 U.S.C § 1551-1611) and the Federal Seed Act
Regulations (7 C.F.R. Part 201).

5. Self-employment opportunities:

The rule would not have a measurable impact on opportunities for self-
employment.
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Office of Alcoholism and
Substance Abuse Services

EMERGENCY/PROPOSED
RULE MAKING
NO HEARING(S) SCHEDULED

Incident Reporting in Chemical Dependency and Problem
Gambling Treatment Provider Services

L.D. No. ASA-03-11-00008-EP
Filing No. 1361

Filing Date: 2010-12-30
Effective Date: 2010-12-30

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Proposed Action: Repeal of Part 306; and addition of Part 836 to Title 14
NYCRR.

Statutory authority: Mental Hygiene Law, sections 19.07, 19.09, 19.21,
19.40, 22.07, 32.01, 32.02, 32.07, 33.16, 33.23 and 33.25; and L. 2008,
ch. 323, section 19

Finding of necessity for emergency rule: Preservation of public health,
public safety and general welfare.

Specific reasons underlying the finding of necessity: Pursuant to changes
in the Social Services Law and Mental Hygiene Law, the agency is
required to promulgate rules to establish reporting requirements; section
19 of Chapter 323 of the Laws of 2008 authorizes emergency adoption.

Subject: Incident reporting in chemical dependency and problem gambling
treatment provider services.

Purpose: To ensure compliance with state and federal laws regarding
reporting of incidents.

Substance of emergency/proposed rule (Full text is posted at the follow-
ing State website:www.oasas.state.ny.us): The proposed new regulation
for “‘Incident Reporting in OASAS Certified or Funded Services’’ re-
places the current regulation. Statutory amendments to the Mental Hygiene
Law (Chapter 24 of the Laws of 2007, known as ‘‘Jonathan’s law’’) and
to the Social Services Law relating to reporting cases of patient abuse or
child abuse and neglect are incorporated into the new regulation. The
intent of the regulation is to establish and clarify minimum standards for
incident management policies required of any chemical dependence or
problem gambling service provider certified, licensed, funded or operated
by the Office of Alcoholism and Substance Abuse Services (OASAS or
“Office”’).

The regulation establishes guidelines for providers’ amendment and
implementation of required incident reporting policies developed based on
each provider’s treatment modality, community location, and client age.
Each provider’s policy must include an incident management plan to
include establishing an incident review committee, provisions for periodic
staff training about procedures when an incident occurs, reporting and re-
cording requirements.

Incident management plans are intended to prevent the recurrence of
incidents involving and affecting OASAS service providers in order to
enhance the quality of care and provide every individual receiving ser-
vices with humane treatment and a safe environment. The new regulation
establishes parameters for a record keeping and reporting process. The
regulation identifies ‘‘serious incidents’’ that occur within a facility and
must be reported to the Office and to other regulatory entities as required
by law such as the Commission on Quality of Care and Advocacy for
Persons with Disabilities (CQC), the Statewide Central Register of Child
Abuse and Maltreatment (Statewide Central Register), as distinguished
from incidents which may be recorded internally by the service provider
and made available for review by the Office on request. In this context, the
new regulation also clarifies the relationship between federal confidential-
ity law (42 CFR Part 2) and other state reporting requirements.

The regulation identifies serious incidents as those which are or appear
to be a crime under state law. The new regulation incorporates specific
provisions responsive to recent changes in the Mental Hygiene Law and
the Social Service Law that establish procedures consistent with those
laws in the area of child abuse, neglect, missing patients, and patient abuse.
The regulation address all incident reports in addition to those listed. The
regulation outlines an internal incident reporting process, an external
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incident reporting process, establishing a special review committee,
recordkeeping, and the duty to cooperate with inspections by the Statewide
Central Register and the CQC to the extent permitted by federal law.

This notice is intended: to serve as both a notice of emergency adoption
and a notice of proposed rule making. The emergency rule will expire
February 27, 2011.

Text of rule and any required statements and analyses may be obtained
from: Sara Osborne, OASAS, 1450 Western Ave., Albany, NY 12203,
(518) 485-2317, email: SaraOsborne@oasas.state.ny.us

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

14 NYCRR Part 306, Incidents at Facilities for Alcoholism and Alcohol
Abuse, will be repealed and a new Part 836 will replace it. The new Part
836 is submitted for public review and comment. Part 836 will require all
providers to amend policies and procedures by which each provider will
record and/or report to required authorities all incidents as defined in the
regulation and responsive to most recent applicable state and federal laws.

Amendments to the Mental Hygiene Law (‘‘Jonathan’s Law, Chapter
24 of the laws of 2007) and the Social Service Law required the Office to
promulgate regulations that establish procedures consistent with those
laws in the area of child abuse, neglect, missing patients, and patient abuse.
The regulation provides guidance for an internal incident reporting pro-
cess and requirements for an external incident reporting process including:
establishment of an incident review committee; recordkeeping; and to the
extent permitted and required by law, compliance with federal confidenti-
ality laws (42 CFR Part 2) protecting drug and alcohol treatment patients
and state laws requiring reporting of certain incidents of abuse to the NY
Statewide Central Register of Child Abuse and Maltreatment (*‘Statewide
Central Register’’), and cooperation with inspections by the Office and
the Commission on Quality of Care and Advocacy for Persons with Dis-
abilities (CQC).

1. Statutory Authority:

(a) Section 19.07(c) of the Mental Hygiene Law charges the Office
with the responsibility for seeing that persons in need of treatment for
chemical dependence receive high quality care and treatment, and that the
personal and civil rights of persons receiving care, treatment and rehabili-
tation are adequately protected.

(b) Section 19.07(e) of the Mental Hygiene Law authorizes the Com-
missioner (‘‘Commissioner’’) of the Office to adopt standards including
necessary rules and regulations pertaining to chemical dependence
services.

(c) Section 19.09(b) of the Mental Hygiene Law authorizes the Com-
missioner to adopt regulations necessary and proper to implement any
matter under his or her jurisdiction.

(d) Section 19.21(b) of the Mental Hygiene Law requires the Commis-
sioner to establish and enforce certification, inspection, licensing and treat-
ment standards for alcoholism, substance abuse and chemical dependence
facilities and staff.

(e) Section 19.40 of the Mental Hygiene Law authorizes the Commis-
sioner to issue operating certificates for the provision of chemical depen-
dence services.

(f) Section 22.07(c) of the Mental Hygiene Law authorizes the Com-
missioner to promulgate rules and regulations to ensure that the rights of
individuals who have received, and are receiving, chemical dependence
services are protected.

(g) Section 32.01 of the Mental Hygiene Law authorizes the Commis-
sioner to adopt any regulation reasonably necessary to implement and ef-
fectively exercise the powers and perform the duties conferred by Article
32 of the Mental Hygiene Law.

(h) Section 32.02 of the Mental Hygiene Law authorizes the Commis-
sioner to adopt regulations necessary to ensure quality services to those
suffering from problem gambling.

(1) Section 32.07(a) of the Mental Hygiene Law authorizes the Com-
missioner to adopt regulations to effectuate the provisions and purposes of
Article 32 of the Mental Hygiene Law.

(j) Section 33.16(a)(6) and 33.16(b)(4) of the Mental Hygiene Law
defines a ‘‘qualified person’’ as an individual receiving services, his or
her legal guardian, or a parent, spouse or adult child who has authority to
provide consent for care and treatment.

(k) Section 33.23 of the Mental Hygiene Law requires directors of fa-
cilities certified by OASAS to provide telephone notification to a ‘‘quali-
fied person’” of an incident involving a client within 24 hours of the initial
report.

(1) Section 33.25 of the Mental Hygiene Law requires facilities to
release records to ‘‘qualified persons’’, upon request, relating to allega-
tions and investigations of client abuse or mistreatment.

(m) Section 412-a of the Social Services Law defines ‘abused child in
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residential care’’ and ‘‘neglected child in residential care’’ and includes,
within the definition of ‘‘residential care’’ care provided to a child in an
inpatient or residential setting certified by OASAS and specifically
designated by such Office as serving youth.

(n) Section 45.19 of the Mental Hygiene Law requires reporting of
deaths and allegations of abuse or mistreatment to the Commission on
Quality of Care and Advocacy for Persons with Disabilities (hereinafter,
“CQC”).

(o) Article 6, Title 6 of the Social Services Law requires the reporting
of suspected abuse or maltreatment of persons under 18 years of age to the
New York Statewide Central Register of Child Abuse and Maltreatment
(hereinafter, ‘‘Statewide Central Register’’).

(p) Section 413 of the Social Services Law identifies persons required
to report cases of suspected child abuse or maltreatment to the Statewide
Central Register.

(q) Section 415 of the Social Services Law requires suspected child
abuse or maltreatment to be reported immediately by telephone and to be
followed by a written report on a form supplied by the commissioner of
the office of children and family services, and further describes procedures
for reporting.

The relevant sections of the Mental Hygiene Law cited above authorize
the Commissioner of OASAS to regulate the provision of services to
patients, how such chemical dependency services are delivered, and to es-
tablish standards for the provision of such services and qualifications of
staff. Sections of the Mental Hygiene Law known as “‘Jonathan’s Law’’
also require recordkeeping and reporting of certain incidents of abuse to
qualified persons. Provisions of the Social Services law comprise report-
ing requirements relative to alleged abuse of children in residential care.
The proposed regulation will affect the administration of services by
requiring each provider to establish updated policies and procedures
regarding incident reporting that reflect the requirements of ‘‘Jonathans
Law’’ and the reporting of child abuse and neglect in residential care.

Establishing policy and procedures with regard to incident reporting
will establish a standard for all facilities which is in the best interest of the
client providing better health care and a stronger basis of recovery from
addiction.

2. Legislative Objectives:

Chapter 558 of the Laws of 1999 (Mental Hygiene Law Article 32)
requires the promulgation of rules and regulations to regulate and assure
the consistent high quality of services provided within the state to persons
suffering from chemical abuse or dependence, their families and signifi-
cant others, as well as those who are at risk of becoming chemical abusers.
Section 19 of Chapter 323 of the laws of 2008 relating to abused children
in residential care, permits the Office to promulgate and adopt rules and
regulations on an emergency basis for the purpose of implementing the
provisions of such act. Establishing a rule requiring treatment providers to
create a policy and procedure for incident reporting and clearly identifying
the responsibilities of each provider is a best clinical practice which will
enhance the treatment experience and is in the best interest of the clients
and their families.

3. Needs and Benefits:

The proposed amendments are necessary to enable clinical staff to
provide a safe environment where incidents are addressed uniformly and
consistent with a clear delineation of reporting responsibilities. Such a
policy reflects a best clinical practice for providers of chemical dependency
services. Incident reporting is already required of treatment providers pur-
suant to 14 NYCRR Part 306. However, in addition to requirements to
comply with recent statutory amendments, uniformity and consistency
may be lacking in the current regulation. The proposed new regulation
will require all providers of chemical dependency services to become
compliant with the statutory requirements for the reporting of a crime,
child abuse or neglect, sexual misconduct and abuse. The purpose of the
regulation is to establish guidelines for providers to create a policy setting
out all of the responsibilities of providers, compilation of information rel-
evant to reporting an incident, and external reporting procedures such as
reporting to the Statewide Central Register, the Office, and the CQC. Each
facility/provider shall establish an incident reporting policy consistent
with this regulation and consistent with state and federal law.

4. Costs:

a. Costs to regulated parties: Providers are regulated parties. Costs
incurred by providers will be minimal, consisting of additional paper and
printing materials, and staff time necessary to comply with amendments to
state law. Because treatment providers already have an incident reporting
policy and are informed of requirements of statutory changes, existing
policies will only need to be updated pursuant to this regulation.

b. Costs to the agency, state and local governments: There will be no
additional costs to counties, cities, towns or local districts.

5. Local Government Mandates:

There are no new mandates or administrative requirements placed on
local governments. However, where local governments operate programs,
they may incur minimal costs as indicated in #4 above.

6. Paperwork:

Part 836 will require some additional paperwork for certified and or
funded providers in order to ensure that utilization review requirements
are met. However, since utilization control is presently required and
providers are already familiar with utilization control record keeping, it is
not expected that new record keeping requirements will be excessive.

7. Duplications:

There is no duplication of other state or federal requirements.

8. Alternatives:

An alternative of establishing a uniform policy and procedure at the
agency level required of all providers was explored and it was decided that
each provider is in a unique situation and should establish policies and
procedure aligned with the special needs and environment of their patients
and location. The Alcoholism and Substance Abuse Providers (ASAP) of
NYS distributed this proposed regulation to all of its members and
requested comment. The comments received were addressed and some
changes were made. Additionally, these regulations were also sent to the
Council of Local Mental Hygiene Directors, Greater New York Hospital
Association (GNYHA), the Committee on Methadone Program Adminis-
trators, Inc, and Outreach Development Corp., for comment. The GNYHA
commented that these regulations might be duplicative with the Depart-
ment of Health requirements for Article 28 providers. OASAS responded
that we incorporated a clause allowing for an addendum in these cases for
anything required by the Office that is not currently required by the
Department of Health. This regulation has also been reviewed and com-
mented on by CQC and OTDA. Recommendations from both agencies
regarding reporting of alleged child abuse and neglect have been incorpo-
rated into the proposed regulation.

9. Federal Standards:

42 CFR Part 2 applies to this regulation in that it specifies the confiden-
tiality rules applicable in chemical dependency services which have to be
considered for external incident reporting. Most reporting requirements in
state law are preempted by the federal statute, with the exception of deaths
and initial reports of alleged child abuse and neglect.

10. Compliance Schedule:

Providers are expected to be in compliance with this regulation upon its
emergency adoption.

Regulatory Flexibility Analysis

Types / Numbers:

The proposed new Part 836 will impact all approximately 1550 provid-
ers of chemical dependence or problem gambling services certified,
licensed, funded or operated by the Office of Alcoholism and Substance
Abuse Services (OASAS or ‘“Office”’).

Reporting / Recordkeeping, Professional Services:

Regardless of type of program, location (rural, urban or suburban), or
operation by local governments or small businesses, it is anticipated that
there will be minimal impact on reporting and recordkeeping and no need
for engagement of professional services because providers are already
required to maintain an incident reporting policy and comply with current
utilization reviews that include such policies.

Costs:

Regardless of type of program, location or size of business (rural, urban
or suburban), or operation by local governments or small businesses,
providers may incur minimal costs for paper and staff time in developing
amended policies and procedures and becoming accustomed to new
procedures. There will be no impact on costs of local governments beyond
what may be incurred if a local government is also a provider of services.

Economic / Technological Feasibility:

Regardless of type, size and location of business (rural, urban or subur-
ban), or operation by local governments or small businesses, the proposed
amendments require no new equipment or technological improvements.

Minimizing Adverse Economic Impacts:

The proposed amendments were presented to the OASAS Executive
Team and Advisory Council and then distributed for comment to members
of the provider/stakeholder community. Comments from all, including
speculation about economic impact, have been addressed and incorporated
into the final regulation wherever necessary.

Participation of Affected Parties:

In anticipation of an emergency promulgation, the proposed amend-
ments were presented to the OASAS Executive Team and Advisory
Council and then distributed for comment to members of the provider/
stakeholder community and to other state regulatory agencies. The
Alcoholism and Substance Abuse Providers (ASAP) of NYS distributed
this proposed regulation to all of its members and requested comment; the
comments received were addressed and some changes were made. Ad-
ditionally, these regulations were also sent to the Council of Local Mental
Hygiene Directors, Greater New York Hospital Association (GNYHA),
the Committee on Methadone Program Administrators, Inc, and Outreach
Development Corp., for comment. The GNYHA commented that these
regulations might be duplicative with the Department of Health require-
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ments for Article 28 providers. OASAS responded that we incorporated a
clause allowing for an addendum in these cases for anything required by
the Office that is not currently required by the Department of Health. This
regulation has also been reviewed and commented on by CQC and OCFS.
OASAS worked with counsel from both agencies to incorporate their
recommendations regarding definitions and reporting of alleged child
abuse and neglect and children in residential facilities have been incorpo-
rated into the proposed regulation.

Rural Area Flexibility Analysis

Types / Numbers:

The proposed new Part 836 will impact all (currently 1550) providers
of chemical dependence or problem gambling services certified, licensed,
funded or operated by the Office of Alcoholism and Substance Abuse Ser-
vices (OASAS or “‘Office’’). Rural areas are defined as counties with a
population less than 200,000 and, for counties with a population greater
than 200,000, includes towns with population densities of 150 persons or
less per square mile. The following 44 counties have a population less
than 200,000:

Allegany Hamilton Schenectady
Cattaraugus Herkimer Schoharie
Cayuga Jefferson Schuyler
Chautauqua Lewis Seneca
Chemung Livingston Steuben
Chenango Madison Sullivan
Clinton Montgomery Tioga
Columbia Ontario Tompkins
Cortland Orleans Ulster
Delaware Oswego Warren
Essex Otsego Washington
Franklin Putnam Wayne
Fulton Rensselaer Wyoming
Genesee St. Lawrence Yates
Greene Saratoga

The following 9 counties have certain townships with population densi-
ties of 150 persons or less per square mile:

Albany Erie Oneida
Broome Monroe Onondaga
Dutchess Niagara Orange

Reporting / Recordkeeping, Professional Services:

Regardless of type of program, location (rural, urban or suburban), or
operation by local governments or small businesses, it is anticipated that
there will be minimal impact on reporting and recordkeeping and no need
for engagement of professional services because providers are already
required to maintain an incident reporting policy and comply with current
utilization reviews that include such policies.

Costs:

Regardless of type of program, location or size of business (rural, urban
or suburban), or operation by local governments or small businesses,
providers may incur minimal costs for paper and staff time in developing
amended policies and procedures and becoming accustomed to new
procedures. There will be no impact on costs of local governments beyond
what may be incurred if a local government is also a provider of services.

Economic / Technological Feasibility:

Regardless of type, size and location of business (rural, urban or subur-
ban), or operation by local governments or small businesses, the proposed
amendments require no new equipment or technological improvements.

Minimizing Adverse Economic Impacts:

The proposed amendments were presented to the OASAS Executive
Team and Advisory Council and then distributed for comment to members
of the provider/stakeholder community. Comments from all, including
speculation about economic impact, have been addressed and incorporated
into the final regulation wherever necessary.

Participation of Affected Parties:

In anticipation of an emergency promulgation, the proposed amend-
ments were presented to the OASAS Executive Team and Advisory
Council and then distributed for comment to members of the provider/
stakeholder community and to other state regulatory agencies. The
Alcoholism and Substance Abuse Providers (ASAP) of NYS distributed
this proposed regulation to all of its members and requested comment; the
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comments received were addressed and some changes were made. Ad-
ditionally, these regulations were also sent to the Council of Local Mental
Hygiene Directors, Greater New York Hospital Association (GNYHA),
the Committee on Methadone Program Administrators, Inc, and Outreach
Development Corp., for comment. The GNYHA commented that these
regulations might be duplicative with the Department of Health require-
ments for Article 28 providers. OASAS responded that we incorporated a
clause allowing for an addendum in these cases for anything required by
the Office that is not currently required by the Department of Health. This
regulation has also been reviewed and commented on by CQC and OCFS.
OASAS worked with counsel from both agencies to incorporate their
recommendations regarding definitions and reporting of alleged child
abuse and neglect and children in residential facilities have been incorpo-
rated into the proposed regulation.

Job Impact Statement

No change in the number of jobs and employment opportunities is
anticipated as a result of the proposed amendments because the amend-
ments either clarify or streamline provider actions which will not be
eliminated or supplemented. Treatment providers will not need to hire ad-
ditional staff or reduce staff size; the proposed changes will not adversely
impact jobs outside of the agency; the proposed changes will not result in
the loss of any jobs within New York State.

New York State Canal Corporation

NOTICE OF ADOPTION

Snowmobiling on Canal Lands
L.D. No. NCC-46-10-00018-A
Filing No. 6

Filing Date: 2011-01-04
Effective Date: 2011-01-19

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 150.6 of Title 21 NYCRR.

Statutory authority: Public Authorities Law, sections 354(5), 382(7)(d)
and (k); Canal Law, sections 10(9), (15), (26), 85, 100 and 138-b(5)(a)

Subject: Snowmobiling on Canal Lands.

Purpose: Authorize the issuance of revocable permits to organized
snowmobile clubs where local municipal support has been demonstrated.

Text or summary was published in the November 17, 2010 issue of the
Register, I.D. No. NCC-46-10-00018-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained

from: Marcy Pavone, NYS Thruway Authority, 200 Southern Blvd.,
Albany, New  York 12209, (518)  436-2860, email:
marcy__pavone@thruway.state.ny.us

Assessment of Public Comment

The Canal Corporation received seven comments in support of the
proposed rule making from snowmobiling clubs and businesses across
New York State. No other public comments were received.
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Office of Children and Family
Services

EMERGENCY
RULE MAKING

The Protection of Children in Residential Facilities from Child
Abuse and Neglect

L.D. No. CFS-52-10-00005-E
Filing No. 5

Filing Date: 2011-01-04
Effective Date: 2011-01-04

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Parts 166, 180 and 182 of Title 9 NYCRR;
and amendment of Parts 433 and 434 of Title 18 NYCRR.

Statutory authority: Social Services Law, sections 20(3)(d) and 34(3)(f);
and L. 2008, ch. 23, section 19

Finding of necessity for emergency rule: Preservation of public health,
public safety and general welfare.

Specific reasons underlying the finding of necessity: The adoption of
these regulations on an emergency basis 1s necessary to protect the health,
safety and welfare of children in residential care by implementing the pro-
visions of Chapter 323 of the Laws of 2008, which relates to the protec-
tion of children in residential facilities from child abuse and neglect.
Subject: The protection of children in residential facilities from child
abuse and neglect.

Purpose: To implement chapter 323 of the Laws of 2008.

Substance of emergency rule: Part 433 of Title 18 (Child Abuse and Ne-
glect in Residential Care)

The amendment implements Chapter 323 of the Laws of 2008, re-
lating to the protection of children in residential facilities from child
abuse and neglect. The amendment updates the scope statement to
include the statutory changes and implements the updated statutory
definitions. The amendment also updates the obligations and proce-
dures of the Office of Children and Family Services (OCFS), autho-
rized agencies and residential care facilities in conformance with the
statutory changes and updates outdated references to the former
Department of Social Services.

Sections 434.1, 434.2, and 434.10 of Title 18 (Child Protective Ser-
vices Administrative Hearing Procedure)

The amendment implements statutory changes, which reflect exist-
ing practice, in conformance with past federal and state court deci-
sions, requiring that administrative review and fair hearing determina-
tions of child abuse and maltreatment be made using the fair
preponderance of the evidence standard. The amendment also updates
outdated references to the former Department of Social Services.

Section 166-1.4 of Title 9 (Prevention and Remediation Procedures)

The amendment implements Chapter 323 of the Laws of 2008, re-
lating to the protection of children in residential facilities from child
abuse and neglect. The amendment updates procedures for the protec-
tion of youth in OCFS-operated residential facilities in conformance
with statutory changes. The amendment also updates outdated refer-
ences to the former Department of Social Services and the former
Division for Youth.

Sections 180.3 and 180.5 of Title 9 (Juvenile Detention Facilities
Regulations)

The amendment implements Chapter 323 of the Laws of 2008, re-
lating to the protection of children in residential facilities from child
abuse and neglect. The amendment updates procedures for the protec-
tion of youth in juvenile detention facilities in conformance with statu-
tory changes. The amendment also updates outdated references to the
former Department of Social Services and the former Division for
Youth.

Sections 182-1.2 and 182-1.12 of Title 9 (Runaway and Homeless
Youth Regulations for Approved Runaway Programs)

The amendment implements Chapter 323 of the Laws of 2008, re-
lating to the protection of children in residential facilities from child
abuse and neglect. The amendment updates procedures for the protec-
tion of youth in runaway and homeless youth programs in confor-
mance with statutory changes. The amendment also updates outdated
references to the former Department of Social Services and the former
Division for Youth.

Sections 182-2.2 and 182-2.11 of Title 9 (Runaway and Homeless
Youth Regulations for Transitional Independent Living Support Pro-
grams)

The amendment implements Chapter 323 of the Laws of 2008, re-
lating to the protection of children in residential facilities from child
abuse and neglect. The amendment updates procedures for the protec-
tion of youth in runaway and homeless youth programs in confor-
mance with statutory changes. The amendment also updates outdated
references to the former Department of Social Services and the former
Division for Youth.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. CFS-52-10-00005-P, Issue of
December 29, 2010. The emergency rule will expire April 3, 2011.
Text of rule and any required statements and analyses may be obtained
from: Public Information Office, NYS Office of Children and Family Ser-
vices, 52 Washington Street, Rensselaer, New York 12144, (518) 473-
7793
Regulatory Impact Statement

1. Statutory authority:

Section 20(3)(d) of the Social Services Law (SSL) authorizes the
Office of Children and Family Services (OCFS) to establish rules,
regulations and policies to carry out its powers and duties.

Section 34(3)(f) of the SSL authorizes the commissioner of OCFS
to establish regulations for the administration of public assistance and
care within New York State, both by the State and by local govern-
ment units.

Chapter 436 of the Laws of 1997 transferred certain functions, pow-
ers, duties and obligations of the former Department of Social Ser-
vices and all of the functions, powers, duties and obligations of the
former Division for Youth to OCFS.

Chapter 323 of the Laws of 2008 amended sections 412, 413, 415,
422, 424-a, 424-b, 424-c and 460-c of the SSL and created sections
412-a and 424-d of the SSL to clarify the definitions of abuse and ne-
glect of a child in residential care and strengthen the process used to
investigate and respond to such allegations. Section 19 of Chapter 323
of the Laws of 2008 authorizes OCFS to promulgate rules and regula-
tions on an emergency basis for the purpose of implementing the pro-
visions of the Chapter.

2. Legislative objectives:

The regulations implement Chapter 323 of the Laws of 2008 relat-
ing to the protection of children in residential facilities from child
abuse and neglect. Specifically, the regulations implement the updated
statutory definitions and requirements for additional determinations
relating to reports of child abuse and maltreatment in residential set-
tings that were enacted in the new sections 412-a and 424-d of the
SSL. For example, residential care now includes inpatient or residen-
tial settings certified by the Office of Alcoholism and Substance Abuse
Services (OASAS) and designated as serving youth, and care provided
by an authorized agency licensed to provide both foster care and resi-
dential care as licensed or operated by OASAS.

The regulations also implement statutory changes, which reflect
existing practice, in conformance with past federal and state court de-
cisions, requiring that administrative review and fair hearing determi-
nations of child abuse and maltreatment be made using the fair
preponderance of the evidence standard. In addition, the regulations
make technical changes, such as updating outdated references to the
former Department of Social Services and the former Division for
Youth.

3. Needs and benefits:

The regulations are necessary for OCFS to conform to statutory
changes to the SSL relating to the protection of children in residential
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facilities from child abuse and neglect. Specifically, the regulations
clarify and update the definitions of abuse and neglect of a child in
residential care and strengthen the process used to investigate and re-
spond to such allegations. For example, residential care now includes
inpatient or residential settings certified by the Office of Alcoholism
and Substance Abuse Services (OASAS) and designated as serving
youth, and care provided by an authorized agency licensed to provide
both foster care and residential care as licensed or operated by
OASAS. Additionally, the statute and regulations require an immedi-
ate law enforcement referral in the event that an investigation reveals
that it is likely that a crime may have been committed against a child.

The regulations are also necessary to conform the regulations to the
statutory changes, which reflect existing practice, in conformance
with past federal and state court decisions, requiring that administra-
tive review and fair hearing determinations of child abuse and
maltreatment be made using the fair preponderance of the evidence
standard.

The regulations will not apply to incidents that occur before Janu-
ary 17,2009, which is the effective date of the statutory changes.

4. Costs:

The regulations are necessary to comply with the enactment of
Chapter 323 of the Laws of 2008. The actual fiscal impact to OCFS is
$397,000 for six positions and associated non-personal service expen-
ses, as that is the amount of the budget request to support the six posi-
tions that was actually received by OCFS. The budget request included
an additional $161,000 to support fringe benefit and indirect costs, but
OCEFS did not receive those funds.

5. Local government mandates:

For local governments that operate residential facilities for chil-
dren, the regulations require that a copy of a facility’s and licensing
state agency’s corrective action plan or plan of prevention and
remediation be sent to OCFS if OCFS conducted the investigation of
the abuse or neglect, even where the facility is licensed by another
State agency. This adds one copy of a report to the paperwork already
required to be sent to the licensing State agency under the current
statutory and regulatory standards.

6. Paperwork:

The regulations require that a copy of a facility’s and licensing state
agency'’s corrective action plan or plan of prevention and remediation
be sent to OCFS if OCFS conducted the investigation of the abuse or
neglect, even where the facility is licensed by another State agency.
This adds one copy of a report to the paperwork already required to be
sent to the licensing State agency under the current statutory and
regulatory standards.

7. Duplication:

The regulations do not duplicate other State requirements.

8. Alternatives:

The proposed regulations are required to implement the state law,
Chapter 323 of the Laws of 2008. No alternatives were considered.

9. Federal standards:

The regulations and Chapter 323 of the Laws of 2008 are consistent
with the requirements of the federal Child Abuse Prevention and
Treatment Act (CAPTA), which does not have special requirements
pertaining to children in residential care.

10. Compliance schedule:

Chapter 323 of the Laws of 2008 provides for a January 17, 2009
effective date of the changes set forth in the regulations. For purposes
of transition between the former statutory and regulatory provisions
and the new law, the effective date will apply to the date when the
abuse or neglect was alleged to have occurred. If a report came in on
or after January 17, 2009 that involves an incident or incidents that oc-
curred before January 17, 2009, the former definitions of abuse and
neglect of children in residential care will apply.

Regulatory Flexibility Analysis

1. Effect on small business and local governments:

The regulations will affect social services districts, voluntary autho-
rized agencies, residential runaway and homeless youth programs and
counties that contract for detention programs. There are 58 social ser-

14

vices districts, approximately 160 voluntary authorized agencies and
83 residential runaway and homeless youth programs. There are 38
counties plus New York City that contract for detention programs.

2. Reporting, recordkeeping and compliance requirements:

The regulations are necessary to comply with state statutory require-
ments relating to the protection of children in residential facilities
from child abuse and neglect. The regulations reflect the enactment of
Chapter 323 of the Laws of 2008, which requires implementation of
the statutory changes to be effective January 17, 2009.

Social services districts and voluntary authorized agencies will
continue to operate under the current definitions and determination
standards for incidents that occurred before January 17, 2009. The
regulations reflect the statutory clarification of the definitions of abuse
and neglect of a child in residential care and the process used to
investigate and respond to such allegations.

The regulations require that a copy of a facility’s and licensing state
agency’s corrective action plan or plan of prevention and remediation
be sent to OCFS if OCFS conducted the investigation of the abuse or
neglect, even where the facility is licensed by another State agency.
This adds one copy of a report to the paperwork already required to be
sent to the licensing State agency under the current statutory and
regulatory standards.

3. Professional services:

No new or additional professional services would be required by
small businesses or local governments in order to comply with the
regulations.

4. Compliance costs:

The regulations are necessary to comply with the enactment of
Chapter 323 of the Laws of 2008. The actual fiscal impact to OCFS is
$397,000 for six positions and associated non-personal service expen-
ses, as that is the amount of the budget request to support the six posi-
tions that was actually received by OCFS. The budget request included
an additional $161,000 to support fringe benefit and indirect costs, but
OCEFS did not receive those funds.

5. Economic and technological feasibility:

The social services districts, counties, voluntary authorized agen-
cies and other agencies affected by the regulations have the economic
and technological ability to comply with the regulations.

6. Minimizing adverse impact:

It is anticipated that the regulations will not have an adverse impact.
The regulations build on existing procedures.

7. Small business and local government participation:

The regulatory changes make the changes necessary to conform the
regulations to the statutory changes made by Chapter 323. In Decem-
ber of 2008, OCFS conducted six regional trainings for voluntary au-
thorized agencies and facilities licensed by OCFS, OMRDD and OMH
regarding the changes in state statutory provisions relating to the
protection of children in residential facilities from child abuse and
neglect. A statewide teleconference was held in November of 2008
regarding the changes in law and that training was recorded so that the
training is available to all agencies that were not able to attend one of
the regional trainings. A reminder of the statutory changes will be sent
to the voluntary agencies in an informational letter in January 2009.
Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas:

The regulations will affect 44 social services districts that are
defined as being rural counties and the seven social services districts
that include significant rural areas within their borders. In addition,
there are approximately 100 voluntary authorized agencies that ser-
vice rural communities that will be affected by the regulations.

2. Reporting, recordkeeping, and other compliance requirements
and professional services:

The regulations are necessary to comply with state statutory require-
ments relating to the protection of children in residential facilities
from child abuse and neglect. The regulations reflect the enactment of
Chapter 323 of the Laws of 2008, which requires implementation of
the statutory changes to be effective January 17, 2009.

Social services districts and voluntary authorized agencies will
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continue to operate under the current definitions and determination
standards for incidents that occurred before January 17, 2009. The
regulations reflect the statutory clarification of the definitions of abuse
and neglect of a child in residential care and the process used to
investigate and respond to such allegations.

The regulations require that a copy of a facility’s and licensing state
agency’s corrective action plan or plan of prevention and remediation
be sent to OCFS if OCFS conducted the investigation of the abuse or
neglect, even where the facility is licensed by another State agency.
This adds one copy of a report to the paperwork already required to be
sent to the licensing State agency under the current statutory and
regulatory standards.

3. Costs:

The regulations are necessary to comply with the enactment of
Chapter 323 of the Laws of 2008. The actual fiscal impact to OCFS is
$397,000 for six positions and associated non-personal service expen-
ses, as that is the amount of the budget request to support the six posi-
tions that was actually received by OCFS. The budget request included
an additional $161,000 to support fringe benefit and indirect costs, but
OCEFS did not receive those funds.

4. Minimizing adverse impact:

It is anticipated that the regulations will not have an adverse impact
on rural areas. The regulations build on existing procedures.

5. Rural area participation:

The regulatory changes make the changes necessary to conform the
regulations to the statutory changes made by Chapter 323. In Decem-
ber 2008, OCFS conducted six regional trainings for voluntary autho-
rized agencies and facilities licensed by OCFS, OMRDD and OMH
regarding the changes in state statutory provisions relating to the
protection of children in residential facilities from child abuse and
neglect. A Statewide teleconference was held in November of 2008
regarding the changes in law and that training was recorded so that the
training is available to all agencies that were not able to attend one of
the regional trainings. A reminder of the statutory changes will be sent
to the voluntary agencies in an informational letter in January 2009.
Job Impact Statement
A full job impact statement has not been prepared for the regulations which
contain new requirements imposed by Chapter 323 of the Laws of 2008.
The regulations will not have an impact on jobs and employment op-
portunities because they will not adversely impact the number of staff au-
thorized agencies must maintain to provide residential care for children.

Department of Civil Service

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification
LI.D. No. CVS-03-11-00001-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of Appendix 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional Classification.

Purpose: To delete a position from the exempt class.

Text of proposed rule: Amend Appendix 1 of the Rules for the Classified
Service, listing positions in the exempt class, in the Department of
Agriculture and Markets, by deleting therefrom the position of Assistant
Commissioner.

Text of proposed rule and any required statements and analyses may be
obtained from: Shirley LaPlante, NYS Department of Civil Service, AES-
SOB, Albany, NY 12239,  (518)  473-6598, email:
shirley.laplante@cs.state.ny.us

Data, views or arguments may be submitted to: Judith 1. Ratner, Deputy
Commissioner and Counsel, NYS Department of Civil Service, AESSOB,
Albany, NY 12239, (518) 473-2624, email: judith.ratner@cs.state.ny.us

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

A regulatory impact statement is not submitted with this notice because
this rule is subject to a consolidated regulatory impact statement that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
03-11-00003-P, Issue of January 19, 2011.

Regulatory Flexibility Analysis

A regulatory flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated regulatory flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
03-11-00003-P, Issue of January 19, 2011.

Rural Area Flexibility Analysis

A rural area flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated rural area flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
03-11-00003-P, Issue of January 19, 2011.

Job Impact Statement

A job impact statement is not submitted with this notice because this rule
is subject to a consolidated job impact statement that was previously
printed under a notice of proposed rule making, I.D. No. CVS-03-11-
00003-P, Issue of January 19, 2011.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification
L.D. No. CVS-03-11-00002-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of Appendix 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional Classification.

Purpose: To classify positions in the non-competitive class.

Text of proposed rule: Amend Appendix 2 of the Rules for the Classified
Service, listing positions in the non-competitive class, in the Executive
Department under the subheading ‘‘Division of Homeland Security and
Emergency Services,”” by adding thereto the positions of DHSES Train-
ing Extra (12).

Text of proposed rule and any required statements and analyses may be
obtained from: Shirley LaPlante, NYS Department of Civil Service, AES-
SOB,  Albany, NY 12239,  (518)  473-6598,  email:
shirley.laplante@cs.state.ny.us

Data, views or arguments may be submitted to: Judith 1. Ratner, Deputy
Commissioner and Counsel, NYS Department of Civil Service, AESSOB,
Albany, NY 12239, (518) 473-2624, email: judith.ratner@cs.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

A regulatory impact statement is not submitted with this notice because
this rule is subject to a consolidated regulatory impact statement that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
03-11-00003-P, Issue of January 19, 2011.

Regulatory Flexibility Analysis

A regulatory flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated regulatory flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
03-11-00003-P, Issue of January 19, 2011.

Rural Area Flexibility Analysis

A rural area flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated rural area flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
03-11-00003-P, Issue of January 19, 2011.

Job Impact Statement

A job impact statement is not submitted with this notice because this rule
is subject to a consolidated job impact statement that was previously
printed under a notice of proposed rule making, [.D. No. CVS-03-11-
00003-P, Issue of January 19, 2011.
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