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01 -the State Register issue number
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Emergency and Proposed Rule Making; EA for
an Emergency Rule Making that is permanent
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Italics contained in text denote new material. Brackets
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Department of Agriculture and
Markets

NOTICE OF ADOPTION

Various Trees and Plants of the Prunus Species

I.D. No. AAM-46-10-00019-A
Filing No. 277
Filing Date: 2011-03-15
Effective Date: 2011-03-30

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Repeal of sections 140.2 and 140.3; and addition of new
sections 140.2 and 140.3 to Title 1 NYCRR.
Statutory authority: Agriculture and Markets Law, sections 18, 164 and
167
Subject: Various trees and plants of the Prunus species.
Purpose: To amend the plum pox virus quarantine in New York State for
purposes of helping prevent the further spread of this virus.
Text of final rule: Section 140.2 of Title 1 of the Official Compilation of
Codes, Rules and Regulations of the State of New York is repealed and a
new section 140.2 is added to read as follows:

(a) That area of Niagara County which is bordered on the north by
Lake Ontario and bordered on the east by County Line Road, extending
south to its intersection with Route 18 (Lake Road); continuing south on
Route 269 (County Line Road) to its intersection with Route 104 (Ridge
Road); extending west on Route 104 (Ridge Road) to its intersection with
Orangeport Road; and extending south on Orangeport Road to its
intersection with Slayton-Settlement Road; extending west on Slayton-
Settlement Road to its intersection with Route 78 (Lockport-Olcott Road);

extending south on Route 78 (Lockport-Olcott Road) to its intersection
with Stone Road; extending northwest on Stone Road to its intersection
with Sunset Drive; extending south on Sunset Drive to its intersection with
Shunpike Road; extending west on Shunpike Road to its intersection with
Route 93 (Townline Road); extending south on Route 93 (Townline Road)
to its intersection with Route 270 (Campbell Boulevard); extending south
on Route 270 (Campbell Boulevard) to its intersection with Beach Ridge
Road; extending southwest on Beach Ridge Road to its intersection with
Townline Road; extending south on Townline Road to its intersection with
the Tonawanda Creek; following the Tonawanda Creek west to its entry
into the Niagara River; following the Niagara River north to its entry into
Lake Ontario.

(b) That area of Orleans County which is bordered on the north by
Lake Ontario, on the east heading South from Lake Ontario on Kent Road
to its intersection with Ridge Road (Route 104); extending south on
Densmore Road (County Road 11) to its intersection with State Route 31
(Telegraph Road); extending west on State Route 31 (Telegraph Road) to
its intersection with Richs Corners Road; extending south on Richs
Corners Road to its intersection with State Route 31A (East Lee Street
Road); extending west on Route 31A (east Lee Street Road) to Culver
Road; extending south on Culver Road to its intersection with East Barre
Road; extending west on East Barre Road to its intersection with State
Route 98 (Quaker Hill Road); extending south on State Route 98 to the
southern border of Orleans County; extending west along the southern
border of Orleans County; extending north along the western border of
Orleans County.

(c) That area of Wayne County which is bordered on the north by Lake
Ontario and is bordered on the east by Mapleview Heights; extending
south on Mapleview Heights to its intersection with Wright Road; extend-
ing east on Wright Road. to its intersection with Dutch Street Road;
extending south on Dutch Street Road to its intersection with Lasher Road;
extending south on Lasher Road to its intersection with Wilson Road;
extending west on Wilson Road to its intersection with Brown Road;
extending south on Brown Road to its intersection with Salter Road;
extending west on Salter Road and becoming Clinton Avenue; continuing
west on Clinton Avenue to its intersection with Route 414; extending south
on Route 414 to its intersection with Catch Pole Road; extending west on
Catch Pole Road to its intersection with Covell Road; extending south on
Covell Road to its intersection with Wayne Center Rose Road; extending
west on Wayne Center Rose Road and becoming Ackerman Road; continu-
ing west on Ackerman Road to its intersection with Route 14; extending
south on Route 14 to its intersection with Burton Road; extending west on
Burton Road to its intersection with Middle Sodus Road; extending north
on Middle Sodus Road to its intersection with Maple Street Road; extend-
ing north on Maple Street Road to its intersection with McMullen Road;
extending northwest on McMullen Road to its intersection with Deneef
Road; extending south on Deneef Road to its intersection with Zurich
Road; extending west on Zurich Road to its intersection with Arcadia-
Zurich-Norris Road; extending south on Arcadia-Zurich-Norris Road to
its intersection with Henkle Road; extending west on Henkle Road to its
intersection with Heidenreich Road; extending south on Heidenreich Road
to its intersection with Fairville Station Road; extending northwest on
Fairville Station Road to its intersection with Maple Ridge Road; extend-
ing northwest on Maple Ridge Road to its intersection with Decker Road;
extending west on Decker Road to its intersection with Sand Hill Road;
extending north on Sand Hill Road to its intersection with Smith Road;
extending west on Smith Road to its intersection with Newark Road;
extending south on Newark Road to its intersection with Desmith Road;
extending west on Desmith Road to its intersection with Schilling Road;
extending northwest on Schilling Road to its intersection with State Route
21; extending south on State Route 21 to its intersection with Cole Road;
extending west on Cole Road to its intersection with Parker Road; extend-
ing south on Parker Road to its intersection with LeRoy Road; extending
west on LeRoy Road to its intersection with Maple Avenue; extending
north on Maple Avenue to its intersection with Marion Road; extending
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west on Marion Road to its intersection with Ontario Center Road; extend-
ing north on Ontario Center Road to its intersection with Atlantic Avenue;
extending west on Atlantic Avenue to its intersection with Lincoln Road;
extending north on Lincoln Road to its intersection with Haley Road;
extending west on Haley Road to its intersection with County Line Road;
extending north on County Line Road to its intersection with Lake Road
continuing due north 0.45 miles to Lake Ontario forming the western
boundary.

Section 140.3 of Title 1 of the Official Compilation of Codes, Rules
and Regulations of the State of New York is repealed and a new section
140.3 is added to read as follows:

(a) That area of Niagara County bordered on the north by Lake
Ontario; bordered on the west by Maple Road; extending south on Maple
Road to its intersection with Wilson-Burt Road; extending east on Wilson-
Burt Road to its intersection with Beebe Road; extending south on Beebe
Road to its intersection with Ide Road; extending east on Ide Road to its
intersection with Route 78 (Lockport-Olcott Road); extending north on
Route 78 (Lockport-Olcott Road) to its intersection with Lake Ontario, in
the Towns of Burt, Newfane, and Wilson in the County of Niagara, State of
New York.

(b) That area of Niagara County bordered on the north by Lake
Ontario, bordered on the west by Lockport-Olcott Road at its intersection
with Lake Ontario; extending south on Lockport-Olcott Road to its
intersection of Route 18 (Lake Road); extending east on Route 18 (Lake
Road) to its intersection with Transit Road; extending south on Transit
Road to its intersection with Drake Settlement Road; extending east on
Drake Settlement Road to its intersection with Hess Road; extending north
on Hess Road to its intersection with West Somerset Road; extending east
on West Somerset Road to its intersection with Hosmer Road; extending
north on Hosmer Road to its intersection with Route 18 (Lake Road);
extending due north from the intersection of Route 18 (Lake Road) and
Hosmer Road (GPS Coordinates; N:43.348919, W:-78.604585) to Lake
Ontario, forming the eastern boundary of the quarantine.

(c) That area of Orleans County bordered on the north by Route 104
(Ridge Road) at its intersection with Eagle Harbor Waterport Road;
extending south on Eagle Harbor Waterport Road to its intersection with
Eagle Habor Knowlesville Road; west on Eagle Harbor Knowlesville
Road to its intersection with Presbyterian Road; extending southwest on
Presbyterian Road to its intersection with Longbridge Road; extending
south on Longbridge Road to its intersection with State Route 31; extend-
ing west on State Route 31 to its intersection with Wood Road; extending
south on Wood Road to West County House Road; extending west on West
County House Road to its intersection with Maple Ridge Road; extending
west on Maple Ridge Road to its intersection with Culvert Road; extend-
ing north on Culvert Road to its intersection with Telegraph Road; extend-
ing west on Telegraph Road to its intersection with Beales Road; extend-
ing north on Beales Road to its intersection with Portage Road; extending
east on Portage Road to its intersection with Culvert Road; extending
north on Culvert Road to its intersection with Route 104 (Ridge Road), in
the Towns of Ridgeway and Gaines, in the County of Orleans, State of
New York.

(d) That area of Wayne County bordered on the north by Sheperd Road
at its intersection with Fisher Road; extending east on Sheperd Road to its
intersection with Salmon Creek Road; extending southwest on Salmon
Creek Road to its intersection with Kenyon Road; extending west on
Kenyon Road to its intersection with Furnace Road; extending north on
Furnace Road to its intersection with Putnam Road; extending east on
Putnam Road to its intersection with Fisher Road; extending north on
Fisher Road to its intersection with Sheperd Road, in the Towns of Ontario
and Williamson, in the County of Wayne, State of New York.

(e) That area of Wayne County bordered on the north by Lake Road at
its intersection with Redman Road; extending east to its intersection with
Maple Avenue; extending south on Maple Avenue to its intersection with
Middle Road; extending west on Middle Road to its intersection with Rot-
terdam Road; extending south on Rotterdam Road to its intersection with
State Route 104; extending west on State Route 104 to its intersection with
Pratt Road; extending south on Pratt Road to its intersection with Ridge
Road; extending west on Ridge Road to its intersection with Richardson
Road; extending south on Richardson Road to its intersection with Tripp
Road; extending south on Tripp Road to its intersection with Podger Road;
extending west on Podger Road to its intersection with East Townline
Road; extending north on East Townline Road to its intersection with
Everdyke Road; extending west on Everdyke Road to its intersection with
Russell Road; extending south on Russell Road to its intersection with
Pearsall Road; extending west on Pearsall Road to its intersection with
State Route 21; extending north on State Route 21 to its intersection with
State Route 104; extending east on State Route 104 to its intersection with
East Townline Road; extending north on East Townline Road to its
intersection with Van Lare Road; extending east on Van Lare Road to its
intersection with Redman Road; extending north on Redman Road to its

intersection with Lake Road, in the Towns of Sodus and Williamson, in the
County of Wayne, State of New York.

(f) That area of Wayne County bordered on the northeast by Sodus Bay
to its intersection with Ridge Road; extending west on Ridge Road to its
intersection with Boyd Road; extending north on Boyd Road to its intersec-
tion with Sergeant Road; extending north on Sergeant Road to its intersec-
tion with Morley Road; extending east on Morley Road to its intersection
with State Route 14; extending north on State Route 14 to its intersection
with South Shore Road; extending east on South Shore Road; then
bordered on the east north east by Sodus Bay, in the Town of Sodus, in the
County of Wayne, State of New York.
Final rule as compared with last published rule: Nonsubstantive changes
were made in sections 140.2 and 140.3.
Text of rule and any required statements and analyses may be obtained
from: Kevin King, Director, Division of Plant Industry, New York State
Department of Agriculture and Markets, 10B Airline Drive, Albany, New
York 12235, (518) 457-2087
Revised Regulatory Impact Statement, Regulatory Flexibility Analysis,
Rural Area Flexibility Analysis and Job Impact Statement
The revisions to the text of the rule are technical in nature and/or not
substantial, consisting of grammatical corrections, the correction of the
spelling of a street name and minor changes to the quarantined and nurs-
ery stock regulated areas in Niagara County. The changes consist of a
seven (7) mile extension of the nursery stock regulated area, which
represents a minor enlargement of the total area, affecting three (3) grow-
ers, all of whom were notified of the change. Additionally, this extension
is entirely within Niagara County and connects the nursery stock regulated
areas located within Niagara and Orleans Counties. The changes also
consist of an extension of one quarantined area and the deregulation of an-
other quarantined area. In light of the foregoing, a revised regulatory
impact statement, regulatory flexibility analysis, rural area flexibility anal-
ysis and job impact statement is not required.
Assessment of Public Comment
The agency received no public comment.

Office of Children and Family
Services

NOTICE OF ADOPTION

The Protection of Children in Residential Facilities from Child
Abuse and Neglect

I.D. No. CFS-52-10-00005-A
Filing No. 240
Filing Date: 2011-03-11
Effective Date: 2011-03-30

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Parts 166, 180 and 182 of Title 9 NYCRR;
and amendment of Parts 433 and 434 of Title 18 NYCRR.
Statutory authority: Social Services Law, sections 20(3)(d) and 34(3)(f);
and L. 2008, ch. 23, section 19
Subject: The protection of children in residential facilities from child
abuse and neglect.
Purpose: To implement chapter 323 of the Laws of 2008.
Text or summary was published in the December 29, 2010 issue of the
Register, I.D. No. CFS-52-10-00005-P.
Final rule as compared with last published rule: No changes.
Text of rule and any required statements and analyses may be obtained
from: Public Information Office, NYS Office of Children and Family Ser-
vices, 52 Washington Street, Rensselaer, New York 12144, (518) 473-
7793
Assessment of Public Comment
The agency received no public comment.
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NOTICE OF ADOPTION

Kinship Guardianship Assistance and Non-Recurrng
Guardianship Expense Program

I.D. No. CFS-01-11-00010-A
Filing No. 245
Filing Date: 2011-03-14
Effective Date: 2011-04-01

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Parts 426, 428, 430 and 443; and addition of
Part 436 to Title 18 NYCRR.
Statutory authority: Social Services Law, sections 20(3)(d) and 34(3)(f);
and L. 2010, ch. 58, part F
Subject: Kinship guardianship assistance and non-recurrng guardianship
expense program.
Purpose: Implement the kinship guardianship assistance and non-recurrng
guardianship expense programs.
Substance of final rule: The regulations amend the title of 18 NYCRR
Part 426 and section 426.1 to add references to kinship guardianship assis-
tance and section 101 of the federal Fostering Connections to Success and
Increasing Adoptions Act of 2008 for federal eligibility purposes.

The regulations amend 18 NYCRR 428.5 to require social services
districts and voluntary authorized agencies caring for children in fos-
ter care who have the permanency goal of placement with a relative
and receipt of kinship guardianship assistance payments to record
agency activities in regard to the examination and implementation of
that goal.

The regulations amend 18 NYCRR 430.11(c)(4) to require that the
notice provided to relatives when a child is removed from his or her
home refer to the option of guardianship with kinship guardianship
assistance.

The regulations add a new Part 436 to 18 NYCRR (kinship guard-
ianship assistance program) which establishes the standards for the
kinship guardianship assistance and non-recurring guardianship
expense programs.

The new section 436.1 sets forth the definitions used in the new
Part 436.

The new section 436.2 establishes the process and conditions to ap-
ply for kinship guardianship assistance. The regulation establishes
that the decision whether to approve or deny an application is made by
the social services district with care and custody or custody and
guardianship of the foster child in question.

The new section 436.3 sets forth the eligibility standards for kinship
guardianship assistance payments. Such eligibility standards include:
care of a foster child by a fully certified or approved relative foster
parent for six consecutive months, criminal and child abuse/
maltreatment background checks of the applicant and other adult
household members, required foster care court activity, a best interests
determination by the social services district in regard to the kinship
guardianship arrangement, consultation with the foster child who is 14
years of age or older and such child's consent if the child is 18 years
of age or older, the child having a permanency goal other than return
to parent or adoption, and a strong attachment of the child to the rela-
tive and a strong commitment of the relative to the child.

The new section 436.4 sets forth the requirement that the prospec-
tive relative guardian and the applicable social services district must
enter into a written agreement before the issuance of letters of
guardianship. The regulation specifies the terms and conditions of the
kinship guardianship assistance agreement and that such agreement
must be fully executed before the issuance of letters of guardianship.

The new section 436.5 sets forth the standards for when a kinship
guardianship assistance payment must be made, the amount of such
payment, who makes the payment, to whom the payment is made and
when kinship guardianship assistance payment must end. The regula-
tions also set forth the requirement that the relative guardian must co-
operate with the social services district when questions arise regarding
continuation of kinship guardianship payments and the authority of

the social services district to terminate kinship guardianship payments
if the relative guardian fails to cooperate.

The new section 436.6 sets forth the requirement that the social ser-
vices district must annually remind the relative guardian of the obliga-
tion to notify the social services district of any changes in circum-
stances that would impact ongoing eligibility for kinship guardianship
assistance and the relative guardian's obligation to provide the social
services district with education, employment or disability information
necessary to justify ongoing kinship guardianship assistance payments
for a child who is over the age of 18. In addition, if the child is school
age, the relative guardian will be required to certify and provide nec-
essary information that the child has completed secondary education
or is a full time elementary or secondary student.

The new section 436.7 sets forth the standards for a non-recurring
guardianship expense payment to the relative guardian in regard to the
expenses incurred by the relative guardian in being appointed guard-
ian of the child. The regulation establishes a maximum onetime pay-
ment of $2,000 per child and specifies those expenses that are
considered allowable under this program.

The new section 436.8 addresses how the medical needs of the child
will be met after the establishment of the kinship guardianship ar-
rangement under the kinship guardianship assistance program. The
regulation sets forth when such needs will be met either by medical
assistance, private insurance or medical subsidy.

The new section 436.9 provides that a child who leaves foster care
for a relative guardianship arrangement in which kinship guardianship
assistance payments are made is eligible for independent living ser-
vices and/or education and training vouchers under the Tile IV-E of
the Social Security Act.

The new section 436.10 sets forth the fair hearing rights to which
applicants and recipients of kinship guardianship assistance and/or
non-recurring guardianship expense payments are entitled.

The new section 436.12 sets forth the standards for claiming by
social services districts for costs associated with the kinship guardian-
ship assistance and non-recurring guardianship expense programs.

The regulations amend 18 NYCRR 443.2(e) to provide that training
of foster parents must include information on the kinship guardianship
assistance and non-recurring guardianship expense programs.
Final rule as compared with last published rule: Nonsubstantive changes
were made in sections 428.5(c); the index of Part 436; 436.1(g) and (h);
436.2(a), (b), (d) and (e); the title of 436.3; 436.3(c) and (d); 436.4(b), (d)
and (e); 436.5(c), (d), (f), (g) and (h); 436.6(a)-(e); 436.7(a) and (b); the
title of 436.8; 436.9 and 443.2(e).
Text of rule and any required statements and analyses may be obtained
from: Public Information Office, NYS Office of Children and Family Ser-
vices, 52 Washington Street, Rensselaer, NY 12144, (518) 473-7793
Revised Regulatory Impact Statement, Regulatory Flexibility Analysis,
Rural Area Flexibility Analysis and Job Impact Statement
The nonsubstantive changes made to the regulatory text did not result in
any changes to the above listed and previously published impact
statements. As such, the previously published impact statements remain
adequate.
Assessment of Public Comment

The Office of Children and Family Services (OCFS) received six
comments, two from social services districts, and one each from an
advisory committee of the Office of Court Administration, the Legal
Aid Society, Lawyers for Children, Inc, and the New York Public
Welfare Association.

Three commenters supported the creation of the kinship guardian-
ship assistance program.

One commenter recommended that the regulations clarify the
distinction between the process for granting an application for kinship
guardianship assistance payments and the awarding of letters of
guardianship by the court. The commenter recommended that further
guidance be provided on the requirements for prospective relative
guardians to apply to the court for letters of guardianship. The com-
menter requested clarification regarding the scope of fair hearings in
relation to the court process. The regulations were revised to clarify
the distinction between the process for granting an application for kin-
ship guardianship assistance and the granting of letters of guardian-
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ship by the court. The issues noted in these comments will be further
addressed in an administrative directive to be released by OCFS. The
commenter requested an amendment to the case recording standards
on the subject of best interests. The regulations were not revised in re-
sponse to this comment as the regulations reflect federal case planning
standards.

Two commenters raised the issue of state funding of the kinship
guardianship assistance program. The regulations were not revised as
that subject is pending further action by the Legislature.

One commenter requested that 18 NYCRR 436.4(b)(4) be revised
to insert language set forth in statute regarding the content of the kin-
ship guardianship assistance agreement. The commenter requested
clarification relating to the consequence of entering into the kinship
guardianship assistance agreement in relation to when guardianship
becomes effective. The commenter also identified two typographical
errors. The regulations were revised to reflect the language in current
statute regarding the content of the kinship guardianship agreement.
The regulations were also revised to include the requested clarifica-
tion and to correct the typographical errors. The commenter requested
that the regulations be amended to provide further clarification on the
issue of age appropriate consultation. The regulations were not revised
to address this comment as the regulations are consistent with state
statute. Further guidance on the issue of consultation with the child
will be provided by OCFS through the issuance of an administrative
directive and other releases.

One commenter objected to what was perceived as a six-month min-
imum period of the child residing with the relative before a relative
may apply for kinship guardianship assistance payments. The com-
menter requested that the regulations be amended to reflect that the
child must be in the home of the relative for a 12-month period. The
regulations were not revised in response to this comment. The stan-
dard set forth in the regulations reflects the state statutory standards.

One commenter requested clarification of the section of the regula-
tions that address federally funded independent living services. The
regulations were not revised in response to these comments. OCFS
will clarify this subject matter in an administrative directive it plans to
release.

One commenter requested that the regulations be amended to
provide further guidance to social services districts on when the dis-
charge to a relative guardian in receipt of kinship guardianship assis-
tance payments would be an appropriate permanency goal. The com-
menter requested that the regulations be amended to create a new
permanency goal of placement with a fit and willing relative as a
guardian and the receipt of kinship guardianship assistance payments
by such relative and the factors agencies must consider before this
new permanency planning goal may be selected. The regulations were
not revised to address this comment. The statute does not establish the
proposed permanency goal. The administrative directive OCFS will
release on the kinship guardianship assistance program will discuss
some of the factors social services districts should consider when
determining whether to enter into a kinship guardianship arrangement.

Two commenters requested that the regulations be amended to
provide that fair hearings held in relation to the kinship guardianship
assistance program be limited in scope. The regulations were not
revised as the regulations reflect the standards set forth in state statute.

Department of Correctional
Services

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Privileged Correspondence

I.D. No. COR-13-11-00003-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: Amendment of section 721.2(b)(5) of Title 7 NYCRR.
Statutory authority: Correction Law, section 112
Subject: Privileged Correspondence.
Purpose: To clarify that incoming mail from a County clerk shall be
processed as regular correspondence.
Text of proposed rule: The Department of Correctional Services amends
section 721.2(b)(5) of 7NYCRR as indicated below:

(b) The following shall not be defined as privileged correspondence
but shall be processed as general incoming correspondence in accor-
dance with Part 720 of this Title, ‘‘Inmate Correspondence Program’’:

(1) mail which is not delivered in an envelope bearing the identity
and official business return address of one of the above listed persons
or entities;

(2) mail received from a board of elections;
(3) mail received from the Department of Motor Vehicles;
(4) mail received from the State Education Department, exclud-

ing materials sent to inmates marked ‘‘legal mail’’ by the New York
State Library's Prisoner Services Project;

(5) mail received from any county or local tax assessor or clerk,
except for a clerk of a court (Note: notwithstanding that a county clerk
may also be a clerk of a court, mail from a county clerk shall be
processed as general incoming correspondence); and

(6) mail received from the secretary of state, department of state,
corporation division or uniform commercial code unit of any state.
Text of proposed rule and any required statements and analyses may be
obtained from: Maureen E. Boll, Deputy Commissioner and Counsel,
New York State Department of Correctional Services, 1220 Washington
Avenue - Harriman State Campus - Building 2, Albany, NY 12226-2050,
(518) 457-4951, email: Rules@Docs.state.ny.us
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement

Statutory Authority
Sections 112 of Correction Law assigns to the Commissioner the

superintendence, management and control of all inmates confined
within correctional facilities of all matters relating to the government,
discipline, and policing thereof.

Legislative Objective
By vesting the commissioner with the rulemaking authority as

stated in section 112 of Correction Law, the legislature intended the
commissioner to promulgate such rules and regulations that are in the
best interest of orderly institutional operations and not in conflict with
any statutes of the state.

Needs and Benefits
Since July 11, 2002, incoming mail to inmates received from a

county clerk has not been defined as privileged correspondence, but is
processed as general incoming correspondence. The change would
clarify that this remains the case, notwithstanding that a county clerk
may also be a clerk of the court. As a county clerk's office is the
repository of public records that may contain personal identifying in-
formation, the ability to carefully process incoming correspondence
from this source is important. The processing of privileged correspon-
dence provides a greater deal of confidentiality for the inmate than
general incoming correspondence since it is opened in the presence of
the inmate. This process is also staff intensive since it requires specific
scheduling of staff and the inmate's presence, therefore to avoid any
undue burden on facility staffing resources it is essential that only
mail that is clearly defined as being privileged is processed in this
manner. This change is necessary since the return address is the only
means facility staff has to identify whether correspondence is to be
processed as privileged.

Costs
a) To agency, the state and local governments: None.
b) Costs to private regulated parties: None. The proposed amend-

ment does not apply to private parties.
c) This cost analysis takes into account that the Department already

has procedures in place for the processing of incoming privileged

NYS Register/March 30, 2011Rule Making Activities

4

mailto: Rules@Docs.state.ny.us?cc=RegComments@gorr.state.ny.us


correspondence. The proposed change is merely clarifying a defini-
tion and the end result would be to decrease an unnecessary burden to
facility staffing.

Local Government Mandates
There are no new mandates imposed upon local governments by

these proposals. The proposed amendments do not apply to local
governments.

Paperwork
There are no new reports, forms or paperwork that would be

required as a result of amending these rules.
Duplication
These proposed amendments do not duplicate any existing State or

Federal requirement.
Alternatives
No alternatives are apparent and none have been considered. The

change was determined to be necessary in order to address the
specificity of the subject matter.

Federal Standards
There are no apparent minimum standards of the Federal govern-

ment regarding this issue.
Compliance Schedule
The Department of Correctional Services will achieve compliance

with the proposed rules immediately.
Regulatory Flexibility Analysis
A regulatory flexibility analysis is not required for this proposal since it
will not impose any adverse economic impact or reporting, record keeping
or other compliance requirements on small businesses or local
governments. This proposal does not require any additional job duties for
staff or changes to established procedures. It simply provides clarification
with regard to the processing of incoming mail that is received from a
County Clerk.
Rural Area Flexibility Analysis
A rural area flexibility analysis is not required for this proposal since it
will not impose any adverse economic impact or reporting, recordkeeping
or other compliance requirements on rural areas. This proposal does not
require any additional job duties for staff or changes to established
procedures. It simply provides clarification with regard to the processing
of incoming mail that is received from a County Clerk.
Job Impact Statement
A job impact statement is not submitted because this proposed rule will
have no adverse impact on jobs or employment opportunities. This pro-
posal does not require any additional job duties for staff or changes to
established procedures. It simply provides clarification with regard to the
processing of incoming mail that is received from a County Clerk.

Education Department

EMERGENCY
RULE MAKING

Annual Professional Performance Reviews for Teachers in the
Classroom Teaching Service

I.D. No. EDU-18-10-00015-E
Filing No. 242
Filing Date: 2011-03-11
Effective Date: 2011-03-11

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 100.2(o) of Title 8 NYCRR.
Statutory authority: Education Law, sections 207(not subdivided) and
305(4)
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: The proposed
amendment relates to annual professional performance reviews of teach-
ers in the classroom teaching service.

As part of the current Annual Professional Performance Review
(‘‘APPR’’) set forth in section 100.2 of the Commissioner's regula-
tions, school districts and BOCES are required to perform annual
evaluations of their teachers and the evaluation must be based on at
least eight evaluation criteria prescribed in regulation. As part of its
reform agenda for strengthening teaching, the Board of Regents have
made a policy determination to make four major changes to the cur-
rent requirements for the annual professional performance reviews of
teachers.

First, the proposed amendment requires school districts and BOCES
to include student growth as a mandatory criteria to be used in the
evaluation of teachers. The proposed amendment defines student
growth as a positive change in student achievement between at least
two points in time as determined by the school district or BOCES, tak-
ing into consideration the unique abilities or disabilities of each
student, including English language learners.

Secondly, the proposed amendment requires school districts and
BOCES to implement the following uniform qualitative rating
categories/criteria in the evaluation of its teachers: Highly Effective,
Effective, Developing and Ineffective. The proposed amendment also
defines each of these quality rating categories/criteria.

The proposed amendment also requires that school districts and
BOCES to provide timely and constructive feedback to the teacher.
The proposed amendment requires school districts and BOCES to
include in their professional performance review plan a description of
how it will provide timely and constructive feedback to its teachers on
all criteria evaluated, including data on student growth for each of
their students, the class and the school as a whole and feedback and
training on how the teacher can use such data to improve instruction
as part of the teacher's APPR.

Lastly, the proposed amendment eliminates the reporting require-
ments which previously required school districts and BOCES to annu-
ally report information related to the school district's efforts to ad-
dress the performance of teachers whose performance is rated as
unsatisfactory.

Following the Board of Regents adoption of the proposed amend-
ment by emergency action at its April 2010 meeting, the Legislature
and the Governor enacted Chapter 103 of the Laws of 2010. This new
law establishes a new comprehensive annual evaluation system for
teachers and principals based on multiple measures of effectiveness,
including student achievement measures, which will result in a single
composite effectiveness score for every teacher and principal. It also
provides for the establishment of an advisory committee comprised of
representatives of teachers, principals and other stakeholders that will
make recommendations to the Commissioner and Regents prior to the
adoption of implementing regulations and the use of a value-added
growth model in evaluations. Department staff are conducting a
review of the provisions of the statute and evaluating its impact on the
existing APPR regulation. When the Department's review and the
work of the advisory committee is complete, we anticipate making
further revisions to the proposed amendment. Pursuant to section 202
of the State Administrative Procedure Act, these revisions may not be
adopted until publication of a Notice of Revised Rule Making in the
State Register and expiration of a 30-day public comment period.

Emergency action is necessary at the March 11, 2011 Board of
Regents meeting in order to ensure that the rule remains continuously
in effect until such time as it can be revised to conform to Chapter 103
of the Laws of 2010 and adopted as a permanent rule, after expiration
of the 30-day public comment period for revised rule makings
prescribed in the State Administrative Procedure Act, and thereby
avoid disruption in the annual professional performance reviews of
teachers.
Subject: Annual professional performance reviews for teachers in the
classroom teaching service.
Purpose: To require school districts and BOCES to provide timely and
constructive feedback to teachers as part of their annual evaluation.
Substance of emergency rule: The Commissioner of Education proposes
to amend section 100.2(o) of the Commissioner's regulations, relating to
the Annual Professional Performance Review (APPR) for teachers in New
York State. The following is a summary of the substance of the proposed
amendment.
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Annual Professional Performance Review for Teachers
Section 100.2(o) will be repealed effective May 1, 2010.
A new subdivision 100.2(o) will be added, effective May 1, 2010.
A new paragraph (1) of subdivision (o) of section 100.2 shall be

added and shall apply for school years commencing on or after July 1,
2000 and ending prior to June 30, 2001. This paragraph shall contain
the same provisions as the prior version of 100.2(o) that expires on
May 1, 2010, except the requirement that school districts and BOCES
report on an annual basis information related to the school district's
efforts to address the performance of teachers whose performance is
unsatisfactory has been eliminated.

A new paragraph (2) of subdivision (o) shall be added for school
years commencing on or after July1, 2011. The requirements for the
annual professional performance reviews of teachers shall be the same
as in paragraph (1) of this subdivision, except for the following
changes:

Section 100.2 (o)(2)(b) will add a new definition of ‘‘teacher
providing instructional services’’ to be a teacher in the classroom
teaching service as defined in section 80-1.1 of the Commissioner's
regulations.

Section 100.2 (o)(2)(iii) creates four quality rating categories/
criteria to be used in the annual professional performance review of
teachers (Highly Effective, Effective, Developing and Ineffective) and
defines each of these categories.

Section 100.2 (o)(2)(iii)(a) defines a teacher rated as Highly Effec-
tive being a teacher who is performing at a higher level than is typi-
cally expected based on the evaluation criteria listed in the subdivi-
sion, including acceptable rates of student growth.

Section 100.2 (o)(2)(iii)(b) defines a teacher rated as Effective be-
ing a teacher who is performing at a level that is typically expected of
a teacher based on the evaluation criteria listed in the subdivision,
including acceptable rates of student growth.

Section 100.2 (o)(2)(iii)(c) defines a teacher rated as Developing as
one who is not performing at a level that is typically expected of a
teacher based on the evaluation criteria listed in the subdivision,
including less than acceptable rates of student growth.

Section 100.2 (o)(2)(iii)(d) defines a teacher rated as Ineffective as
one whose performance is unacceptable based on the evaluation
criteria listed in the subdivision, including unacceptable or minimal
rates of student growth.
Professional Performance Review Plan

Section 100.2 (o)(2)(iv)(a)(1) requires the governing body of each
school and BOCES to adopt a professional performance review plan
of its teachers by September 1, 2011.
Content of the Plan

Section 100.2 (o)(2)(iv)(b)(1)(vii) adds student growth as a new
evaluation criteria. This item defines student growth as follows: the
teacher shall demonstrate a positive change in student achievement
for his or her students between at least two points in time as determined
by the school district or BOCES, taking into consideration the unique
abilities and/or disabilities of each student, including English language
learners. Student achievement is defined as a student's scores on State
assessments for tested grades and subjects and other measures of
student learning, including student scores on pre-tests and end-of-
course tests, student performance on English language proficiency as-
sessments and other measures of student achievement determined by
the school district or BOCES to be rigorous and comparable across
classrooms.

Section 100.2 (o)(2)(iv)(b)(4) requires the APPR plan to describe
how the new rating categories (Highly Effective, Effective, Develop-
ing and Ineffective) are used to differentiate professional develop-
ment, compensation, and promotion for teachers providing instruc-
tional services. The procedures for implementation of the rating
categories shall be consistent with the requirements of article 14 of the
Civil Service Law.

Section 100.2 (o)(2)(iv)(b)(5) requires the plan to describe how the
school district or BOCES will provide timely and constructive
feedback to teachers on all criteria evaluated as part of their annual
evaluation, including providing teachers with data on student growth

for each of their students, the class and the school as a whole. The
plan must also describe how the school or BOCES will provide
feedback and training on how the teacher can use such data to improve
instruction.

Section 100.2(o)(2)(iv)(b)(6) requires the plan to describe how the
school district or BOCES addresses the performance of teachers
whose performance is evaluated as ineffective, and shall require a
teacher improvement plan for teachers so evaluated or documentation
of a prior teacher improvement plan, which shall be developed by the
district or BOCES in consultation with such teacher.
Variance

Section 100.2 (o)(2)(vii)(a) grants a variance from the requirements
of this paragraph, upon a finding by the commissioner that a school
district or BOCES has executed prior to May 1, 2010 an agreement
negotiated pursuant to article 14 of Civil Service Law whose terms
continue to effect and are inconsistent with such requirement.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. EDU-18-10-00015-P, Issue of
May 5, 2010. The emergency rule will expire May 9, 2011.
Text of rule and any required statements and analyses may be obtained
from: Christine Moore, New York State Education Department, 89
Washington Avenue, Room 148 EB, Albany, NY 12234, (518) 473-8296,
email: cmoore@mail.nysed.gov
Regulatory Impact Statement

1. STATUTORY AUTHORITY:
Section 207 of the Education Law grants general rule making

authority to the Board of Regents to carry into effect the laws and
policies of the State relating to education.

2. LEGISLATIVE OBJECTIVES:
The proposed amendment carries out the legislative objectives of

the above- referenced statute by requiring school districts and BOCES
to provide timely and constructive feedback to teachers as part of their
annual evaluations; implementing uniform designated rating catego-
ries for the evaluation of teachers, and requiring that school districts
and BOCES include a ninth evaluation criteria, i.e., student growth, in
the evaluation of their teachers.

3. NEEDS AND BENEFITS:
As part of the current Annual Professional Performance Review

(‘‘APPR’’) set forth in section 100.2 of the Commissioner's regula-
tions, school districts and BOCES are required to perform annual
evaluations of their teachers and the evaluation must be based on at
least eight evaluation criteria prescribed in regulation. As part of its
reform agenda for strengthening teaching, the Board of Regents have
made a policy determination to make four major changes to the cur-
rent requirements for the annual professional performance reviews of
teachers.

First, the proposed amendment requires school districts and BOCES
to include student growth as a mandatory criteria to be used in the
evaluation of teachers. The proposed amendment defines student
growth as a positive change in student achievement between at least
two points in time as determined by the school district or BOCES, tak-
ing into consideration the unique abilities or disabilities of each
student, including English language learners.

Secondly, the proposed amendment requires school districts and
BOCES to implement the following uniform qualitative rating
categories/criteria in the evaluation of its teachers: Highly Effective,
Effective, Developing and Ineffective. The proposed amendment also
defines each of these quality rating categories/criteria.

The proposed amendment also requires that school districts and
BOCES to provide timely and constructive feedback to the teacher.
The proposed amendment requires school districts and BOCES to
include in their professional performance review plan a description of
how it will provide timely and constructive feedback to its teachers on
all criteria evaluated, including data on student growth for each of
their students, the class and the school as a whole and feedback and
training on how the teacher can use such data to improve instruction
as part of the teacher's APPR.

Where the Commissioner finds that a collective bargaining agree-
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ment was executed by a school district or BOCES pursuant to Article
14 of the Civil Service Law prior to the effective date of this regula-
tion and whose terms are inconsistent with the new provisions of this
regulation the Commissioner will grant a variance from that portion of
the regulation for the duration of the existing collective bargaining
agreement.

Lastly, the proposed amendment eliminates the reporting require-
ments which previously required school districts and BOCES to annu-
ally report information related to the school district's efforts to ad-
dress the performance of teachers whose performance is rated as
unsatisfactory.

4. COSTS:
(a) Costs to State government: The proposed amendment will not

impose any additional costs on State government, including the State
Education Department.

(b) Costs to local governments: The proposed amendment will not
impose any additional costs on local governments, including school
districts and BOCES.

(c) Costs to private regulated parties: In general, the proposed
amendment does not impose any additional compliance costs on
school districts and BOCES. The Annual Performance Review al-
ready requires teachers to measure student's progress in learning based
on the analysis of available student performance data. Secondly, the
proposed amendment requires districts and BOCES to utilize four
designated quality rating categories/criteria. The addition of such rat-
ing categories should not impose any additional costs.

Finally, the proposed amendment requires the district/BOCES to
provide timely and constructive feedback to teachers as part of their
annual evaluation. This feedback should already be provided to teach-
ers to guide their analysis of student progress. If teacher training is
necessary, all districts are already required to provide professional
development to improve the quality of teaching within the district.
Therefore, providing training to teachers to interpret and use student
growth data to improve instruction should be incorporated into their
current professional development plan, thus avoiding any additional
training costs.

(d) Costs to regulating agency for implementing and continued
administration of the rule: As stated above in ‘‘Costs to State Govern-
ment,’’ the amendment will not impose any additional costs on the
State Education Department.

5. LOCAL GOVERNMENT MANDATES:
The proposed amendment applies to both school districts and boards

of cooperative educational services. Therefore, the mandates in Sec-
tion 3 apply to school districts and BOCES. The State Education
Department has determined that uniform requirements are necessary
to ensure the quality of the State's teaching workforce and consis-
tency in the evaluations of teachers in the classroom teaching service
across the State.

6. PAPERWORK:
The proposed amendment requires school districts and BOCES to

include in their professional performance plan a description of how it
will provide timely and constructive feedback to its teachers, includ-
ing data on student growth for each of their students, the class and the
school as a whole and feedback and training on how the teacher can
use such data to improve instruction as part of the teacher's APPR.

7. DUPLICATION:
The amendment does not duplicate any existing State or Federal

requirements.
8. ALTERNATIVES:
The proposed amendment establishes the evaluation criteria for

teachers employed in the classroom teaching service in school districts
and BOCES. Because these requirements apply to teachers, school
districts and BOCES located in all areas of the State, no viable alterna-
tives were considered.

9. FEDERAL STANDARDS:
There are no Federal standards that establish procedures for the

evaluation of teachers.
10. COMPLIANCE SCHEDULE:

School districts and BOCES will be required to comply with the
proposed amendments by the 2011-2012 school year.
Regulatory Flexibility Analysis

(a) Small businesses:
The proposed amendment applies to school districts and boards of

cooperative educational services (BOCES) and relates to the annual
professional performance reviews for teachers in the classroom teach-
ing service. Because it is evident from the nature of the proposed
amendment that it does not affect small businesses, no further
measures were needed to ascertain that fact and none were taken. Ac-
cordingly, a regulatory flexibility analysis for small businesses is not
required and one has not been prepared.

(b) Local governments:
The proposed amendment relates to the criteria for the evaluation of

teachers in the classroom teaching service in school districts and
BOCES across New York State.

1. EFFECT OF RULE:
The proposed amendment applies to school districts and BOCES

located in New York State and relates to the evaluation of teachers in
the classroom teaching service.

2. COMPLIANCE REQUIREMENTS:
As part of the current Annual Professional Performance Review

(‘‘APPR’’) set forth in section 100.2 of the Commissioner's regula-
tions, school districts and BOCES are required to perform annual
evaluations of their teachers and the evaluation must be based on at
least eight evaluation criteria prescribed in regulation. As part of its
reform agenda for strengthening teaching, the Board of Regents have
made a policy determination to make four major changes to the cur-
rent requirements for the annual professional performance reviews of
teachers.

First, the proposed amendment requires school districts and BOCES
to include student growth as a mandatory criteria to be used in the
evaluation of teachers. The proposed amendment defines student
growth as a positive change in student achievement between at least
two points in time as determined by the school district or BOCES, tak-
ing into consideration the unique abilities or disabilities of each
student, including English language learners.

Secondly, the proposed amendment requires school districts and
BOCES to implement the following uniform qualitative rating
categories/criteria in the evaluation of its teachers: Highly Effective,
Effective, Developing and Ineffective. The proposed amendment also
defines each of these quality rating categories/criteria.

The proposed amendment also requires that school districts and
BOCES to provide timely and constructive feedback to the teacher.
The proposed amendment requires school districts and BOCES to
include in their professional performance review plan a description of
how it will provide timely and constructive feedback to its teachers on
all criteria evaluated, including data on student growth for each of
their students, the class and the school as a whole and feedback and
training on how the teacher can use such data to improve instruction
as part of the teacher's APPR.

Where the Commissioner finds that a collective bargaining agree-
ment was executed by a school district or BOCES pursuant to Article
14 of the Civil Service Law prior to the effective date of this regula-
tion and whose terms are inconsistent with the new provisions of this
regulation the Commissioner will grant a variance from that portion of
the regulation for the duration of the existing collective bargaining
agreement. Lastly, the proposed amendment eliminates the reporting
requirements which previously required school districts and BOCES
to annually report information related to the school district's efforts to
address the performance of teachers whose performance is rated as
unsatisfactory.

3. PROFESSIONAL SERVICES:
The proposed amendment does not mandate that school districts or

BOCES contract for additional professional services to comply.
4. COMPLIANCE COSTS:
In general, the proposed amendment does not impose any additional

compliance costs on school districts and BOCES. The Annual Perfor-
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mance Review already requires teachers to measure student's prog-
ress in learning based on the analysis of available student performance
data.

Secondly, the proposed amendment requires districts and BOCES
to utilize four designated quality rating categories/criteria. The addi-
tion of such rating categories should not impose any additional costs.

Finally, the proposed amendment requires the district/BOCES to
provide timely and constructive feedback to teachers as part of their
annual evaluation. This feedback should already be provided to teach-
ers to guide their analysis of student progress. If teacher training is
necessary, all districts are already required to provide professional
development to improve the quality of teaching within the district.
Therefore, providing training to teachers to interpret and use student
growth data to improve instruction should be incorporated into their
current professional development plan, thus avoiding any additional
training costs.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY:
The proposed amendment does not impose any additional techno-

logical requirements. Economic feasibility is addressed under the
Compliance Costs section above.

6. MINIMIZING ADVERSE IMPACT:
The proposed amendment applies to school districts and BOCES

and relates to the criteria for the evaluation of teachers in the classroom
teaching service. The State Education Department has determined that
uniform annual professional performance review standards are neces-
sary to ensure the quality of the State's teaching workforce across the
State for teachers in the classroom teaching service. Therefore, no
exemption from these requirements has been provided for local
governments. However, the Department has eliminated the current
reporting requirement which previously required school districts and
BOCES to annually report information related to the school district's
efforts to address the performance of teachers whose performance is
rated unsatisfactory.

7. LOCAL GOVERNMENT PARTICIPATION:
Comments on the proposed rule were solicited from the State

Professional Standards and Practices Board for Teaching. This is an
advisory group to the Board of Regents and the Commissioner of
Education on matters pertaining to teacher education, certification,
and practice. The Board has representatives of school districts and
BOCES across the State. Comments on the proposed rule were also
solicited from the BOCES District Superintendents, New York State
Council of School Superintendents, New York State United Teachers,
New York State School Boards Association, School Administrators
Association of New York State, and New York State Association of
School Personnel Administrators.
Rural Area Flexibility Analysis

1. TYPES AND ESTIMATE OF THE NUMBER OF RURAL
AREAS:

The proposed amendment will affect teachers in school districts
and boards of cooperative services in all areas of New York State,
including the 44 rural counties with fewer than 200,000 inhabitants
and the 71 towns and urban counties with a population density of 150
square miles or less.

2. REPORTING, RECORDKEEPING, AND OTHER COMPLI-
ANCE REQUIREMENTS AND PROFESSIONAL SERVICES:

As part of the current Annual Professional Performance Review
(‘‘APPR’’) set forth in section 100.2 of the Commissioner's regula-
tions, school districts and BOCES are required to perform annual
evaluations of their teachers and the evaluation must be based on at
least eight evaluation criteria prescribed in regulation. As part of its
reform agenda for strengthening teaching, the Board of Regents have
made a policy determination to make four major changes to the cur-
rent requirements for the annual professional performance reviews of
teachers.

First, the proposed amendment requires school districts and BOCES
to include student growth as a mandatory criteria to be used in the
evaluation of teachers. The proposed amendment defines student
growth as a positive change in student achievement between at least
two points in time as determined by the school district or BOCES, tak-

ing into consideration the unique abilities or disabilities of each
student, including English language learners.

Secondly, the proposed amendment requires school districts and
BOCES to implement the following uniform qualitative rating
categories/criteria in the evaluation of its teachers: Highly Effective,
Effective, Developing and Ineffective. The proposed amendment also
defines each of these quality rating categories/criteria.

The proposed amendment also requires that school districts and
BOCES to provide timely and constructive feedback to the teacher.
The proposed amendment requires school districts and BOCES to
include in their professional performance review plan a description of
how it will provide timely and constructive feedback to its teachers on
all criteria evaluated, including data on student growth for each of
their students, the class and the school as a whole and feedback and
training on how the teacher can use such data to improve instruction
as part of the teacher's APPR.

Where the Commissioner finds that a collective bargaining agree-
ment was executed by a school district or BOCES pursuant to Article
14 of the Civil Service Law prior to the effective date of this regula-
tion and whose terms are inconsistent with the new provisions of this
regulation the Commissioner will grant a variance from that portion of
the regulation for the duration of the existing collective bargaining
agreement. Lastly, the proposed amendment eliminates the reporting
requirements which previously required school districts and BOCES
to annually report information related to the school district's efforts to
address the performance of teachers whose performance is rated as
unsatisfactory.

3. COSTS:
In general, the proposed amendment does not impose any additional

compliance costs on school districts and BOCES. The Annual Perfor-
mance Review already requires teachers to measure student's prog-
ress in learning based on the analysis of available student performance
data.

Secondly, the proposed amendment requires districts and BOCES
to utilize four designated quality rating categories/criteria. The addi-
tion of such rating categories should not impose any additional costs.

Finally, the proposed amendment requires the district/BOCES to
provide timely and constructive feedback to teachers as part of their
annual evaluation. This feedback should already be provided to teach-
ers to guide their analysis of student progress. If teacher training is
necessary, all districts are already required to provide professional
development to improve the quality of teaching within the district.
Therefore, providing training to teachers to interpret and use student
growth data to improve instruction should be incorporated into their
current professional development plan, thus avoiding any additional
training costs.

4. MINIMIZING ADVERSE IMPACT:
The proposed amendment establishes uniform evaluation standards

for teachers employed in the classroom teaching service in school
districts and BOCES across the State. The State Education Depart-
ment has determined that uniform standards for the evaluation of
teachers should be applied across the State. Therefore, no exemption
has been provided from these requirements for school districts and
BOCES located in rural areas of the State. However, the Department
has eliminated the current reporting requirement which previously
required school districts and BOCES to annually report information
related to the school district's efforts to address the performance of
teachers whose performance is rated unsatisfactory.

5. RURAL AREA PARTICIPATION:
Comments on the proposed rule were solicited from the State

Professional Standards and Practices Board for Teaching. This is an
advisory group to the Board of Regents and the Commissioner of
Education on matters pertaining to teacher education, certification,
and practice. The Board has representatives of school districts and
BOCES located in rural areas of New York State. Comments on the
proposed rule were also solicited from the District Superintendents,
New York State Council of School Superintendents, New York State
United Teachers, New York State School Boards Association, School
Administrators Association of New York State, and New York State
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Association of School Personnel Administrators, the constituencies of
which include those from rural areas.
Job Impact Statement
The purpose of the proposed amendment is to require school districts and
BOCES to provide timely and constructive feedback to teachers as part of
their annual evaluations; designate uniform quality rating categories/
criteria for the evaluation of teachers; and mandate that a ninth evaluation
criteria, i.e., student growth be utilized in the evaluation of teachers.
Because it is evident from the nature of this regulation that it will have no
impact on the number of jobs or employment opportunities in New York
State, no further steps were needed to ascertain that fact and none were
taken. Accordingly, a job impact statement is not required and one has not
been prepared.

EMERGENCY
RULE MAKING

Qualified School Construction Bonds (QSCB) and Qualified
Zone Academy Bonds (QZAB)

I.D. No. EDU-35-10-00019-E
Filing No. 270
Filing Date: 2011-03-15
Effective Date: 2011-03-25

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 155.22 of Title 8 NYCRR.
Statutory authority: Education Law, sections 101, 207, 305(1) and (2);
and 26 USC sections 54E and 54F
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: Internal Revenue
Code section 54F (26 USC section 54F), as added by section 1521(a) of
Part III of Subtitle F of Title 1 of Division B of the American Recovery
and Reinvestment Act of 2009 (ARRA), Pub.L. 111-5, 123 Stat. 115, 355
provides for the issuance of Qualified School Construction Bonds for the
construction, rehabilitation, or repair of a public school facility or for the
acquisition of land on which such a facility is to be constructed with part
of the proceeds of such issue, by a State or local government within the ju-
risdiction of which such school is located. There is a national qualified
school construction bond limitation of $11 billion for each of the 2009 and
2010 calendar years. Within such national bond limitation amounts, the
Secretary of the U.S. Treasury will allocate state limitation amounts to
each state for the state's allocation to bond issuers within the state.

New York State is home to three city school districts, New York City,
Buffalo and Rochester, that are large enough to qualify as part of the 100
largest nationwide school districts, and as such, these districts will receive
direct federal Qualified School Construction Bond Allocations from the
U.S. Treasury Secretary. Additionally, New York State received $192
Million in the 2009 and $178 Million in the 2010 calendar years to al-
locate to other districts in the State that did not receive a direct federal
allocation.

The 2009 allocation was retained by the State to fund State expenditures
for local district capital projects. The purpose of the proposed amendment
to section 155.22 of the Commissioner's Regulations is to prescribe the
procedures for New York State to allocate its $174,782,000 2010 state
limitation amount to those school district bond issuers not receiving a
direct federal allocation.

In addition, the proposed amendment revises the provisions relating to
Qualified Zone Academy Bonds (QZAB) to provide for a separate Charter
school allocation from the QZAB State limitation amount. The QZAB
provisions are also updated to include QZAB issued under 26 USC 54E,
as added by Pub.L. 110-343, 122 Stat. 3765, 3869. Prior to the addition of
section 54E, QZAB were issued pursuant to 26 USC section 1397E.

The proposed amendment was adopted as an emergency action at the
September 2010 Regents meeting. A Notice of Proposed Rule Making
was published in the State Register on September 1, 2010. The proposed
amendment was substantially revised and adopted as emergency actions at
the November 2010 and January 2011 Regents meetings. Notices of
Revised Rule Making were published in the State Register on November
17, 2010 and on January 19, 2011.

The proposed amendment has been adopted as a permanent rule at the
March 7-8, 2011 Regents meeting. Pursuant to the State Administrative
Procedure Act, the earliest the permanent rule may become effective is af-
ter its publication in the State Register on March 30, 2011. However, since
the January 2011 emergency adoption will expire on March 22, 2011, 60

days after its filing with the Department of State on January 21, 2011,
there would be a lapse in the rule's effectiveness which will, in turn,
disrupt implementation of the Qualified School Construction Bond and
Qualified Zone Academy Bond programs in New York State. Another
emergency adoption is necessary for the preservation of the general
welfare to ensure that the emergency rule adopted at the January 2011
Regents meeting remains continuously in effect until the effective date of
its adoption as a permanent rule.
Subject: Qualified School Construction Bonds (QSCB) and Qualified
Zone Academy Bonds (QZAB).
Purpose: To establish QSCB and update QZAB provisions.
Substance of emergency rule: The Board of Regents has amended section
155.22 of the Commissioner's Regulations as an emergency action, effec-
tive March 25, 2011, relating to Qualified School Construction Bonds is-
sued pursuant to 26 USC section 54F and Qualified Zone Academy Bonds
issued pursuant to 26 USC sections 1397E and 54E. The following is a
summary of the emergency rule.

Section 155.22 is revised to organize the regulation into subdivision (a),
relating to Qualified Zone Academy Bonds, and subdivision (b), relating
to Qualified School Construction Bonds. The provisions relating to Quali-
fied Zone Academy Bonds (QZAB) are revised to provide for a separate
Charter school allocation from the QZAB State limitation amount. The
QZAB provisions are also updated to include QZAB issued under 26 USC
54E, as added by Pub.L. 110-343, 122 Stat. 3765, 3869. Prior to the addi-
tion of section 54E, QZAB were issued pursuant to 26 USC section 1397E.

Provisions relating to Qualified School Construction Bonds (QSCB)
are established in section 155.22(b).

Section 155.22(b)(1) sets forth the purpose of the subdivision, to estab-
lish procedures for the allocation and issuance of QSCB as authorized by
26 USC section 54F.

Section 155.22(b)(2) sets forth definitions for terms used in the
subdivision.

Section 155.22(b)(3) establishes procedures for allocating respective
amounts of the QSCB State limitation amount to local educational agen-
cies LEAs), including provisions for allocating to the large city school
districts, charter schools, and all other LEAs.

Section 155.22(b)(4) establishes procedures for making adjustments for
unused allocations.

Section 155.22(b)(5) requires QSCB to be used within three years after
issuance.

Section 155.22(b)(6) requires that capital construction projects to be
financed through the issuance of QSCB must be submitted for review to
the Office of Facilities Planning in the State Education Department.

Section 155.22(b)(7) provides that capital construction projects funded
in whole or in part with QSCB and involving the repair, renovation or
alternation of public school facilities that are approved by the Commis-
sioner, shall be eligible to receive building aid pursuant to the provisions
of Education Law section 3602(6).
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. EDU-35-10-00019-P, Issue of
September 1, 2010. The emergency rule will expire May 13, 2011.
Text of rule and any required statements and analyses may be obtained
from: Chris Moore, State Education Department, Office of Counsel, State
Education Building, Room 148, 89 Washington Ave., Albany, NY 12234,
(518) 473-8296, email: legal@mail.nysed.gov
Regulatory Impact Statement

STATUTORY AUTHORITY:
Education Law section 101 continues the existence of the Education

Department, with the Board of Regents as its head, and authorizes the
Board of Regents to appoint the Commissioner of Education as the chief
administrative officer of the Department, which is charged with the gen-
eral management and supervision of public schools and the educational
work of the State.

Education Law section 207 empowers the Board of Regents and the
Commissioner of Education to adopt rules and regulations to carry out the
laws of the State regarding education and the functions and duties
conferred on the State Education Department by law.

Education Law section 305(1) provides that the Commissioner of
Education is the chief executive officer of the State system of education
and of the Board of Regents, and charged with the enforcement of all gen-
eral and special laws relating to the educational system of the State and the
execution of all educational policies determined by the Board of Regents.
Section 305(2) provides that the Commissioner shall have general supervi-
sion over all schools and institutions subject to the Education Law or any
statute relating to education.

26 USC section 54E, as added by section 313(a) of Title III of Division
C of the Emergency Economic Stabilization Act of 2008, Pub.L.110-343,
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122 Stat. 3765, 3869, establishes a federal tax credit to holders of quali-
fied zone academy bonds issued for qualified purposes under the statute,
establishes a national zone academy bond limitation for such credit, and
provides for the allocation of such limitation amount to state education
agencies for allocation to qualified zone academies within each respective
state.

26 USC section 54F, as added by section 1521(a) of Part III of Subtitle
F of Title 1 of Div. B of the American Recovery and Reinvestment Act of
2009 (ARRA), Pub.L.111-5, provides for the issuance of Qualified School
Construction Bonds for the construction, rehabilitation, or repair of a pub-
lic school facility or for the acquisition of land on which such a facility is
to be constructed with part of the proceeds of such issue, by a State or lo-
cal government within the jurisdiction of which such school is located;
establishes a national qualified school construction bond limitation, and
provides for the allocation of such limitation amount to state education
agencies for allocation to bond issuers within each respective state.

LEGISLATIVE OBJECTIVES:
The proposed rule is consistent with the above statutes and is necessary

for the implementation of the provisions of 26 USC section 54F in that it
will establish criteria for the allocation of the State limitation amount for
the issuance of Qualified School Construction Bonds (QSCB) to those
school district bond issuers not receiving a direct federal allocation pursu-
ant to 26 USC section 54(F)(d)(2), and update the Qualified Zone Acad-
emy provisions in Commissioner's Regulation section 155.22 to include
Qualified Zone Academy Bonds issued under 26 USC 54E.

NEEDS AND BENEFITS:
Internal Revenue Code section 54F (26 USC section 54F), as added by

section 1521(a) of Title 1 of Part III of Subtitle F of the American
Recovery and Reinvestment Act of 2009 (ARRA), Pub.L. 111-5, provides
for the issuance of Qualified School Construction Bonds for the construc-
tion, rehabilitation, or repair of a public school facility or for the acquisi-
tion of land on which such a facility is to be constructed with part of the
proceeds of such issue, by a State or local government within the jurisdic-
tion of which such school is located. The statute establishes a national
qualified school construction bond limitation for each of the 2009 and
2010 calendar years. Within such national bond limitation amount, the
Secretary of the U.S. Treasury will allocate state limitation amounts to
each state for the state's allocation to bond issuers within the state.

New York State is home to three city school districts, New York City,
Buffalo and Rochester, that are large enough to qualify as part of the 100
largest nationwide school districts, and as such, these districts will receive
direct federal Qualified School Construction Bond Allocations from the
U.S. Treasury Secretary. Additionally, New York State received $192
Million in the 2009 and $178 Million in the 2010 calendar years to al-
locate to other districts in the State that did not receive a direct federal
allocation.

The 2009 allocation was retained by the State to fund State expenditures
for local district capital projects. The purpose of the proposed amendment
to section 155.22 of the Commissioner's Regulations is to prescribe the
procedures for New York State to allocate its $174,782,000 2010 state
limitation amount to those school district bond issuers not receiving a
direct federal allocation.

In addition, the proposed amendment revises the provisions relating to
Qualified Zone Academy Bonds (QZAB) to provide for a separate charter
school allocation from the QZAB State limitation amount. The QZAB
provisions are also updated to include QZAB issued under 26 USC 54E,
as added by Pub.L. 110-343, 122 Stat. 3765, 3869. Prior to the addition of
section 54E, QZAB were issued pursuant to 26 USC section 1397E.

COSTS:
(a) Costs to State government: None. The proposed rule does not impose

any additional costs on the State beyond those inherent in the authorizing
statutes, 26 USC sections 54E and 54F. Although school districts
participating in the QSCB and QZAB programs will be entitled to build-
ing aid for capital construction projects as they are under existing law, it is
anticipated that there will be a reduced cost to the State as there is no inter-
est on the bonds and the State will not be obligated to pay its share of
interest on the borrowing.

(b) Costs to local government: The proposed rule does not impose any
costs on local government. It merely provides for a method for the Com-
missioner to allocate the State limitation amount for the issuance of Quali-
fied School Construction Bonds (QSCB) to those school district bond is-
suers not receiving a direct federal allocation pursuant to 26 USC section
54(F)(d)(2), and updates the Qualified Zone Academy provisions in Com-
missioner's Regulation section 155.22 to include Qualified Zone Acad-
emy Bonds (QZAB) issued under 26 USC 54E. Participation in both the
QSCB and QZAB programs is voluntary.

(c) Costs to private, regulated parties: None. The proposed rule does not
impact private parties in any way.

(d) Cost to the regulating agency for implementation and continued
administration of this rule: None. The proposed rule does not impose any

additional costs on the State Education Department beyond those imposed
by the authorizing statutes, 26 USC sections 54E and 54F. It merely
amends Commissioner's Regulation section 155.22 to establish procedures
for allocation of the State limitation amount for the issuance of Qualified
School Construction Bonds (QSCB) issued under 26 USC section 54F to
those school district bond issuers not receiving a direct federal allocation
pursuant to 26 USC section 54(F)(d)(2), and amends the Qualified Zone
Academy Bond (QZAB) provisions to provide for a separate Charter
school allocation from the QZAB State limitation amount, and to update
the QZAB provisions to include Qualified Zone Academy Bonds (QZABs)
issued under 26 USC 54E. Participation in both the QSCB and QZAB
programs is voluntary.

LOCAL GOVERNMENT MANDATES:
The proposed rule will not impose any program, service, duty or

responsibility on local governments. It merely amends Commissioner's
Regulation section 155.22 to establish procedures for allocation of the
State limitation amount for the issuance of Qualified School Construction
Bonds (QSCB) issued under 26 USC section 54F to those school district
bond issuers not receiving a direct federal allocation pursuant to 26 USC
section 54(F)(d)(2), and amends the Qualified Zone Academy Bond
(QZAB) provisions to provide for a separate Charter school allocation
from the QZAB State limitation amount, and to update the QZAB provi-
sions to include Qualified Zone Academy Bonds (QZABs) issued under
26 USC 54E. Participation in both the QSCB and QZAB programs is
voluntary.

PAPERWORK:
Local educational agencies, other than those located in cities having a

population of more than one hundred twenty-five thousand inhabitants,
may apply in a form prescribed and by a date established by the commis-
sioner for approval to receive an allocation from the State limitation
amount allocation. Such application shall include, but is not limited to:

(1) a certification by the local educational agency that the bonds to be
issued meet the requirements for a qualified school construction bond pur-
suant to 26 USC section 54F(a).

(2) a description of the capital construction project(s) to be financed
through the issuance of qualified school construction bonds; and

(3) the written approval of the superintendent of schools and the Board
of Education for such bond issuance.

DUPLICATION:
The proposed amendment does not duplicate existing State or Federal

regulations.
ALTERNATIVES:
There are no significant alternatives and none were considered. The

proposed rule is necessary to establish the procedures for New York State
to allocate its state limitation amount to those school district bond issuers
not receiving a direct federal allocation pursuant to 26 USC section
54(F)(d)(2), and to update the Qualified Zone Academy provisions to
include Qualified Zone Academy Bonds (QZAB) issued under 26 USC
54E.

FEDERAL STANDARDS:
The proposed rule does not exceed any minimum standards of the

Federal government for the same or similar subject areas. The proposed
rule is consistent with the authority provided under 26 USC section 54F to
establish a process for the allocation of the State's Qualified School
Construction Bond state limitation amount to those school district bond is-
suers not receiving a direct federal allocation pursuant to 26 USC section
54(F)(d)(2), and to update provisions in the Commissioner's Regulation
regarding Qualified Zone Academy provisions to include Qualified Zone
Academy Bonds (QZAB) issued under 26 USC 54E.

COMPLIANCE SCHEDULE:
The proposed amendment does not place any compliance requirements

on school districts. It merely amends Commissioner's Regulation section
155.22 to establish procedures for allocation of the State limitation amount
for the issuance of Qualified School Construction Bonds (QSCB) issued
under 26 USC section 54F to those school district bond issuers not receiv-
ing a direct federal allocation pursuant to 26 USC section 54(F)(d)(2), and
amends the Qualified Zone Academy Bond (QZAB) provisions to provide
for a separate Charter school allocation from the QZAB State limitation
amount, and to update the QZAB provisions to include Qualified Zone
Academy Bonds (QZABs) issued under 26 USC 54E. Participation in
both the QSCB and QZAB programs is voluntary.
Regulatory Flexibility Analysis

Small Businesses:
The proposed rule relates to the process by which local educational

agencies gain access to a program entitled Qualified School Construction
Bonds (QSCB), established in 26 USC section 54F, for the construction,
rehabilitation, or repair of a public school facility or for the acquisition of
land on which such a facility is to be constructed with part of the proceeds
of such bond issue. The purchaser of the bonds receives a Federal tax
credit in lieu of interest payments on the bonds. The proposed rule merely
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provides for a method for the Commissioner to allocate the State limita-
tion amount for the issuance of QSCB pursuant to 26 USC section 54F,
and updates the Qualified Zone Academy provisions in Commissioner's
Regulation section 155.22 to include Qualified Zone Academy Bonds
(QZAB) issued under 26 USC 54E. The proposed amendment does not
impose any adverse economic impact, reporting, record keeping or other
compliance requirements on small businesses. Because it is evident from
the nature of the proposed rule that it does not affect small businesses, no
further measures were needed to ascertain that fact and none were taken.
Accordingly, a regulatory flexibility analysis for small businesses is not
required and one has not been prepared.

Local Governments:
EFFECT OF RULE:
The proposed rule applies to all public school districts and boards of co-

operative educational services in the State.
COMPLIANCE REQUIREMENTS:
The proposed rule will not impose any compliance requirements on lo-

cal governments. It merely provides for a method for the Commissioner to
allocate the State limitation amount for the issuance of Qualified School
Construction Bonds (QSCB) issued under 26 USC section 54F to those
school district bond issuers not receiving a direct federal allocation pursu-
ant to 26 USC section 54(F)(d)(2). In addition, the proposed amendment
revises the provisions relating to Qualified Zone Academy Bonds (QZAB)
to provide for a separate Charter school allocation from the QZAB State
limitation amount. The QZAB provisions are also updated to include
QZAB issued under 26 USC 54E, as added by Pub.L. 110-343, 122 Stat.
3765, 3869. Prior to the addition of section 54E, QZAB were issued pur-
suant to 26 USC section 1397E. Participation in both the QSCB and QZAB
programs is voluntary.

Local educational agencies, other than those located in cities having a
population of more than one hundred twenty-five thousand inhabitants,
may apply in a form prescribed and by a date established by the commis-
sioner for approval to receive an allocation from the State limitation
amount allocation. Such application shall include, but is not limited to:

(1) a certification by the local educational agency that the bonds to be
issued meet the requirements for a qualified school construction bond pur-
suant to 26 USC section 54F(a).

(2) a description of the capital construction project(s) to be financed
through the issuance of qualified school construction bonds; and

(3) the written approval of the superintendent of schools and the Board
of Education for such bond issuance.

PROFESSIONAL SERVICES:
The proposed rule does not impose any additional professional services

requirements.
COMPLIANCE COSTS:
The proposed rule does not impose any costs on local government. It

merely provides for a method for the Commissioner to allocate the State
limitation amount for the issuance of Qualified School Construction Bonds
(QSCB) issued under 26 USC section 54F to those school district bond is-
suers not receiving a direct federal allocation pursuant to 26 USC section
54(F)(d)(2). In addition, the proposed amendment revises the provisions
relating to Qualified Zone Academy Bonds (QZAB) to provide for a sepa-
rate Charter school allocation from the QZAB State limitation amount.
The QZAB provisions are also updated to include QZAB issued under 26
USC 54E, as added by Pub.L. 110-343, 122 Stat. 3765, 3869. Prior to the
addition of section 54E, QZAB were issued pursuant to 26 USC section
1397E. Participation in both the QSCB and QZAB programs is voluntary.

ECONOMIC AND TECHNOLOGICAL FEASIBILITY:
The proposed rule does not impose any new economic or technological

requirements on local governments.
MINIMIZING ADVERSE IMPACT:
The proposed rule does not impose any compliance requirements or

compliance costs on local governments. It merely provides for a method
for the Commissioner to allocate the State limitation amount for the issu-
ance of Qualified School Construction Bonds (QSCB) issued under 26
USC section 54F to those school district bond issuers not receiving a direct
federal allocation pursuant to 26 USC section 54(F)(d)(2). In addition, the
proposed amendment revises the provisions relating to Qualified Zone
Academy Bonds (QZAB) to provide for a separate Charter school alloca-
tion from the QZAB State limitation amount. The QZAB provisions are
also updated to include QZAB issued under 26 USC 54E, as added by
Pub.L. 110-343, 122 Stat. 3765, 3869. Prior to the addition of section 54E,
QZAB were issued pursuant to 26 USC section 1397E. Participation in
both the QSCB and QZAB programs is voluntary.

LOCAL GOVERNMENT PARTICIPATION:
Comments on the proposed rule were solicited from school districts

through the offices of the district superintendents of each supervisory
district in the State, and from the chief school officers of the five big city
school districts.
Rural Area Flexibility Analysis

TYPES AND ESTIMATED NUMBER OF RURAL AREAS:
The proposed rule applies to all school districts and boards of coopera-

tive educational services in the State, including the 44 rural counties with
less than 200,000 inhabitants and the 71 towns in urban counties with a
population density of 150 persons per square mile or less.

REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS; AND PROFESSIONAL SERVICES:

The proposed rule will not impose any compliance requirements on lo-
cal governments. It merely provides for a method for the Commissioner to
allocate the State limitation amount for the issuance of Qualified School
Construction Bonds (QSCB) issued under 26 USC section 54F to those
school district bond issuers not receiving a direct federal allocation pursu-
ant to 26 USC section 54(F)(d)(2). In addition, the proposed amendment
revises the provisions relating to Qualified Zone Academy Bonds (QZAB)
to provide for a separate Charter school allocation from the QZAB State
limitation amount. The QZAB provisions are also updated to include
QZAB issued under 26 USC 54E, as added by Pub.L. 110-343, 122 Stat.
3765, 3869. Prior to the addition of section 54E, QZAB were issued pur-
suant to 26 USC section 1397E. Participation in both the QSCB and QZAB
programs is voluntary.

Local educational agencies, other than those located in cities having a
population of more than one hundred twenty-five thousand inhabitants,
may apply in a form prescribed and by a date established by the commis-
sioner for approval to receive an allocation from the State limitation
amount allocation. Such application shall include, but is not limited to:

(1) a certification by the local educational agency that the bonds to be
issued meet the requirements for a qualified school construction bond pur-
suant to 26 USC section 54F(a).

(2) a description of the capital construction project(s) to be financed
through the issuance of qualified school construction bonds; and

(3) the written approval of the superintendent of schools and the Board
of Education for such bond issuance.

The proposed amendment will not impose any additional professional
services requirements.

COMPLIANCE COSTS:
The proposed rule does not impose any costs on rural areas. It merely

provides for a method for the Commissioner to allocate the State limita-
tion amount for the issuance of Qualified School Construction Bonds
(QSCB) issued under 26 USC section 54F to those school district bond is-
suers not receiving a direct federal allocation pursuant to 26 USC section
54(F)(d)(2). In addition, the proposed amendment revises the provisions
relating to Qualified Zone Academy Bonds (QZAB) to provide for a sepa-
rate Charter school allocation from the QZAB State limitation amount.
The QZAB provisions are also updated to include QZAB issued under 26
USC 54E, as added by Pub.L. 110-343, 122 Stat. 3765, 3869. Prior to the
addition of section 54E, QZAB were issued pursuant to 26 USC section
1397E. Participation in both the QSCB and QZAB programs is voluntary.

MINIMIZING ADVERSE IMPACT:
The proposed rule does not impose any compliance requirements or

compliance costs on rural areas. The proposed rule does not impose any
compliance requirements or compliance costs on local governments. It
merely provides for a method for the Commissioner to allocate the State
limitation amount for the issuance of Qualified School Construction Bonds
(QSCB) issued under 26 USC section 54F to those school district bond is-
suers not receiving a direct federal allocation pursuant to 26 USC section
54(F)(d)(2). In addition, the proposed amendment revises the provisions
relating to Qualified Zone Academy Bonds (QZAB) to provide for a sepa-
rate Charter school allocation from the QZAB State limitation amount.
The QZAB provisions are also updated to include QZAB issued under 26
USC 54E, as added by Pub.L. 110-343, 122 Stat. 3765, 3869. Prior to the
addition of section 54E, QZAB were issued pursuant to 26 USC section
1397E. Participation in both the QSCB and QZAB programs is voluntary.

RURAL AREA PARTICIPATION:
Copies of the proposed amendment have been distributed to members

of the Department's Rural Advisory Committee, which includes represen-
tatives of school districts in rural areas.
Job Impact Statement

The proposed amendment relates to the process by which local educa-
tional agencies gain access to a program entitled Qualified School
Construction Bonds (QSCB), established in 26 USC section 54F, for the
construction, rehabilitation, or repair of a public school facility or for the
acquisition of land on which such a facility is to be constructed with part
of the proceeds of such bond issue. The purchaser of the bonds receives a
Federal tax credit in lieu of interest payments on the bonds. The proposed
amendment merely provides for a method for the Commissioner to al-
locate the State limitation amount for the issuance of Qualified School
Construction Bonds (QSCB) issued under 26 USC section 54F to those
school district bond issuers not receiving a direct federal allocation pursu-
ant to 26 USC section 54(F)(d)(2). In addition, the proposed amendment
revises the provisions relating to Qualified Zone Academy Bonds (QZAB)
to provide for a separate Charter school allocation from the QZAB State
limitation amount. The QZAB provisions are also updated to include
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QZAB issued under 26 USC 54E, as added by Pub.L. 110-343, 122 Stat.
3765, 3869. Prior to the addition of section 54E, QZAB were issued pur-
suant to 26 USC section 1397E. Participation in both the QSCB and QZAB
programs is voluntary.

The proposed amendment will not have an adverse impact on jobs or
employment opportunities. Because it is evident from the nature of the
amendment that it will have a positive impact, or no impact, on jobs or
employment opportunities, no further steps were needed to ascertain those
facts and none were taken. Accordingly, a job impact statement is not
required and one has not been prepared.
Assessment of Public Comment

Since publication of a Notice of Revised Rule Making in the State Reg-
ister January 19, 2011, the State Education Department received the fol-
lowing comment:

COMMENT:
Revise the proposed rule to allow Qualified School Construction Bond

(QSCB) allocations to be made on the basis of partnerships between school
districts and businesses that specialize in the growth of the ‘‘green’’
economy. These types of school/business partnerships can help districts
reduce school utility costs (for ex. through solar and wind performance
contracts), enhance school safety (for ex. cloud computer 911 security
systems) and help grow the electric car economy and reduce
unemployment. In addition, they would by their nature limit the number of
times a school district could apply for QSCB funds and therefore enable
more school districts in the long term to apply for and receive QSCB
funding.

DEPARTMENT RESPONSE:
The Department believes it would be inappropriate to revise the

proposed rule as suggested. Unlike the Qualified Zone Academy Bond
(QZAB) program under 26 USC sections 1397E and 54E, there is no
mandate in the federal authorizing statute for the QSCB program (26 USC
section 54F) requiring that QSCB funds be awarded in cooperation with a
business entity. Furthermore, the purpose of the QSCB funding program is
specifically to assist school districts with grant funds to construct,
rehabilitate or repair school facilities in order to advance educational
achievement. It is inappropriate to attempt to tie the funding to specific
industries, such as the solar, wind, other ‘‘green’’ industries, or cloud
computing. This would limit the ability of local boards of education to ap-
ply for and utilize the funding to best suit the instructional needs of their
particular district.

Nevertheless, while the Department declines to revise the proposed rule
to provide for QSCB allocations on the basis of partnerships between
school districts and ‘‘green’’ industries, there is nothing in the proposed
rule that would prevent an applicant from using the allocated funding for
improvements that included green concepts in the construction, rehabilita-
tion or repair of a public school facility.

EMERGENCY
RULE MAKING

Amend Teacher Education Program Registration Requirements
for Special Education and Special Education Certification
Requirements

I.D. No. EDU-43-10-00011-E
Filing No. 241
Filing Date: 2011-03-11
Effective Date: 2011-03-11

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment to sections 52.21, 80-3.7, 80-4.2 and 80-4.3 of
Title 8 NYCRR.
Statutory authority: Education Law, sections 207(not subdivided), 305(1)
and (2) and 3004(1)
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: The proposed
amendment requires all registered teacher education programs to include a
minimum of three semester hours in educating students with disabilities to
ensure that all teachers are better prepared to skillfully collaborate with
other teachers and to teach students with disabilities and defines what the
three semester hour requirement shall include. The proposed amendment
also requires that 15 of the 100 clock hours of field experience required
for teacher education programs focus on students with disabilities and that
6 of the 40 clock hours of field experience for Transitional B programs
focus on students with disabilities.

The proposed amendment changes the current certification structure for

students with disabilities certificates for grades 5 through 9 and 7 through
12 and the registration requirements for programs leading to certificates in
these areas. Candidates will no longer be able to enroll in special educa-
tion teacher preparation programs that lead to students with disabilities
(grades 5-9 generalist) and students with disabilities (grades 5-9) and
(grades 7-12-specialist) certificate titles after February 1, 2011. A new
students with disabilities (grades 7-12- generalist) certificate title will also
be created. For candidates seeking this certificate, the candidate will be
required to complete six semester hours in mathematics, science, English
language arts and social studies within their content core and have suf-
ficient pedagogy to teach these subjects. Teachers holding this certificate
will be eligible to be employed to teach in supportive roles such as consul-
tant teachers, resource room service providers and integrated co-teachers.

Teachers holding the new students with disabilities (grades 7-12-
generalist) will also have the option of obtaining an extension to this cer-
tificate, to authorize the teacher to be employed as the special class teacher
of students with disabilities in a specific subject area, upon the completion
of certain requirements. To obtain an extension in a specific subject, the
teacher shall complete 18 semester hours of study or its equivalent in the
subject area of the extension sought. For social studies, the candidate shall
complete the 18 semester hours through a combination of study in United
State history, world history and geography. This, coupled with passing the
content specialty test in the specific subject area, will allow candidates to
earn an extension to the base certificate to permit the teacher to be
employed as the special class teacher of students with disabilities in that
subject in the developmental level of their base certificate. Any district or
BOCES that employs a candidate holding this extension must provide
weekly collaboration between a certified general education content
specialist in the subject area of the extension and the teacher holding the
extension, with at least one period per month co-taught by both teachers.
The length of the required weekly collaboration and co-taught lesson will
be defined at the local level.

Schools enumerated in article 81, 85, 87, 88 or 89 of the Education Law
or a special act school district that educates only students with disabilities
and who cannot meet the regulatory requirement for collaboration and co-
teaching for their employed special education teachers, must submit a plan
acceptable to the Department with a description of the mentoring and col-
laboration the teacher will receive.

The proposed regulation also establishes requirements for individual
evaluation for the new students with disabilities (grades 7-12- generalist)
certificate by requiring candidates seeking a certificate in this area to
complete, among other requirements, six semester hours in mathematics,
science, social studies and English language arts and have sufficient
pedagogical training to teach these subjects. The proposed amendment
also phases out individual evaluation for the students with disabilities
(grades 5-9- generalist) certificate and the students with disabilities (grades
5-9) and (grades 7-12) content specific certificates.

Emergency action is necessary at the March 2011 Board of Regents
meeting in order to ensure that the rule remains continuously in effect
until such time as it can be revised and adopted as a permanent rule.

Emergency action is also needed to provide teaching candidates with
sufficient time to complete the requirements for the special education
generalist and specialist certificate titles in grades 5-9 and the special
education specialist certificate title in grades 7-12 before the Department
phases out individual evaluation for these certificate titles.
Subject: Amend teacher education program registration requirements for
special education and special education certification requirements.
Purpose: Restructure the adolescence level special education certificate
structure to fill the need for special education teachers.
Substance of emergency rule: The Board of Regents proposes to amend
Sections 52.2. 80-4.2 and 80-4.3 of the Regulations of the Commissioner
of Education, effective October 17, 2010, relating to teacher education
program registration requirements, the structure of adolescence level
students with disabilities certificates and individual evaluation require-
ments and timelines for such titles. The following is a summary of the
substance of the proposed amendments.

Item (iii) of subclause (1) of clause (c) of subparagraph (ii) of paragraph
(2) of subdivision (b) of section 52.21 is amended to put in place require-
ments to better prepare all teachers in developing the skills necessary to
provide instruction that will promote the participation and progress of
students with disabilities in the general education curriculum by requiring
all registered teacher education programs to include a minimum of three
semester hours in understanding the needs of students with disabilities.
The item identifies the areas of study that must be included in the three se-
mester hour requirement and prescribes a process for a waiver from the
requirement.

Subitems (A) and (B) are added to item (i) of subclause (2) of clause (c)
of subparagraph (ii) of paragraph (2) of subdivision (b) of section 52.21 to
require that at least 15 of the 100 clock hours of field experience in all

NYS Register/March 30, 2011Rule Making Activities

12



teacher preparation programs include a focus on understanding the needs
of students with disabilities.

Subclauses (3) and (4) of clause (a) of subparagraph (iii) of paragraph
(2) of subdivision (b) of section 52.21 are amended to establish a start date
of September 2, 2011 for requirements for new special education adoles-
cence level-generalist teacher preparation programs.

Subparagraph (vi) of paragraph (3) of subdivision (b) of section 52.21
is amended to establish the program registration requirements for
programs registered on or after September 2, 2011 for the new students
with disabilities grades 7-12 generalist certificate title to include, within
the content core, six semester hours in mathematics, science, English
language arts and social studies and sufficient pedagogy to teach these
subjects.

Items (iii) and (iv) of subclause (1) of clause (b) of subparagraph (xvii)
of paragraph (3) of subdivision (b) of section 52.21 establishes a start date
of September 2, 2011 for new special education adolescence level teacher
preparation programs preparing special educators for Transitional B
certificates.

Item (v) is added to subclause (1) of clause (b) of subparagraph (xvii) of
paragraph (3) of subdivision (b) of section 52.21 to establish the program
registration requirements for Transitional B certificate candidates for the
new students with disabilities grades 7-12 generalist to include, six semes-
ter hours in mathematics, science, English language arts and social studies
and sufficient pedagogy to teach those subjects prior to program
completion.

Items (ii) and (iii) of subclauses (2) of clause (b) of subparagraph (xvii)
of paragraph (3) of section 52.21 requires that at least 6 of the 40 clock
hours of field experience for Transitional B programs focus on meeting
the needs of students with disabilities.

Subparagraph (i) of paragraph (4) of subdivision (c) of section 52.21 is
amended to clarify that program registration requirements for programs
leading to an extension for students with disabilities middle childhood
titles are in effect for programs registered prior to September 2, 2011,
since the students with disabilities middle childhood title will be
eliminated.

Subparagraph (viii) is added to paragraph (4) of subdivision (c) of sec-
tion 52.21 to establish extensions to authorize the teaching of certain
subjects in grades 7 through 12 to students with disabilities for a certifi-
cate in students with disabilities adolescence (generalist) and to require
study of at least 18 semester hours in the subject to be taught.

Subparagraph (v) of paragraph (2) of subdivision (a) of section 80-3.7
is amended to require that, under individual evaluation, the pedagogical
core include three semester hours of study to develop the skills necessary
to provide specifically designed instruction to students with disabilities to
participate and progress in the general education curriculum.

Subparagraphs (vii) and (viii) of paragraph (3) of subdivision (a) of sec-
tion 80-3.7 are amended to phase out individual evaluation for candidates
seeking students with disabilities in middle childhood titles or students
with disabilities in specialist (grades 7-12) certificate. Candidates must
apply for their certificate prior to September 1, 2011 and complete all
requirements before September 1, 2014 to be eligible for these certificates
under individual evaluation. These subparagraphs also establish require-
ments for individual evaluation for the new students with disabilities
grades 7-12 generalist certificate title, requiring within the content core,
six semester hours in mathematics, science, English language arts and
social studies and sufficient pedagogy to teach these subjects.

Paragraphs (9) and (10) are amended and new paragraphs (11) through
(18) are added to subdivision (a) of section 80-4.2 to establish extensions
in earth science, biology, chemistry, physics, mathematics, social studies,
English language arts and languages other than English (specified) in
grades 5-9 or 7-12.

Subdivision (c) is added to section 80-4.2 to provide a general require-
ment for all extensions which requires (candidates or applicants) to
achieve at least a certain course level and course grade for the course to be
credited toward the semester hour requirement for the extension sought.

Clauses (a) and (b) of subparagraph (i) of paragraph (2) of subdivision
(a); clause (d) of subparagraph (ii) of paragraph (4) of subdivision (a);
paragraph (2) of subdivision (b); paragraph (2) of subdivision (c);
subparagraph (ii) of paragraph (2) of subdivision (d); subparagraph (ii) of
paragraph (2) of subdivision (e); and subparagraph (ii) of paragraph (2) of
subdivision (f) of section 80-4.3 are amended to delete duplicative
language included in the proposed amendment to subdivision (c) of sec-
tion 80-4.2.

A new subdivision (n) is added to section 80-4.3 establishing the
requirements for subject area extensions to teach adolescence level
students with disabilities including 18 semester hours or the equivalent in
the subject are of the extension sought and the passage of the content
specialty test in that area. For district and BOCES teachers with such an
extension, weekly collaboration and monthly co-teaching with a certified
general education content specialist in the subject are required to teach the

subject to students with disabilities in a special class. There is an excep-
tion that allows certain schools identified in the regulation, that cannot
meet the regulatory requirement for weekly collaboration and monthly co-
teaching, to submit a plan acceptable to the Department with a description
of the mentoring and collaboration the candidate will receive. Schools
enumerated in article 81, 85, 87, 88 or 89 of the Education Law or a special
act school district as defined in subdivision 8 of section 4001 of the Educa-
tion Law that educates only students with disabilities are the schools
identified in the regulation that may be eligible for a waiver under this
subdivision.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. EDU-43-10-00011-P, Issue of
October 26, 2010. The emergency rule will expire May 9, 2011.
Text of rule and any required statements and analyses may be obtained
from: Chris Moore, NYS Education Department, 89 Washington Avenue,
Room 148 EB, Albany, NY 12234, (518) 473-8296, email:
cmoore@mail.nysed.gov
Regulatory Impact Statement

1. STATUTORY AUTHORITY:
Section 207 of the Education Law grants general rule making authority

to the Board of Regents to carry into effect the laws and policies of the
State relating to education.

Section 215 of the Education Law authorizes the Commissioner of
Education to visit, examine, and inspect schools or institutions under the
educational supervision of the Sate and require reports from such schools.

Subdivision (1) of section 305 of the Education Law empowers the
Commissioner of Education to be the chief executive officer of the state
system of education and of the Board of Regents and authorizes the Com-
missioner of Education to enforce laws relating to the educational system
and to execute educational policies determined by the Regents.

Subdivision (2) of section 305 of the Education Law authorizes the
Commissioner of Education to have general supervision over all schools
subject to the Education Law.

Subdivision (1) of section 3004 of the Education Law authorizes the
Commissioner of Education to prescribe, subject to the approval of the
Regents, regulations governing the examination and certification of teach-
ers employed in all public schools in the State.

2. LEGISLATIVE OBJECTIVES:
The proposed rule carries out the legislative objectives of the above

referenced statutes by establishing requirements for a new teaching certif-
icate title, i.e., a students with disabilities adolescence generalist certifi-
cate, subject area extensions for this certificate and related standards for
the registration of teacher preparation programs leading to such
certificates.

3. NEEDS AND BENEFITS:
The purpose of the proposed amendment is to ensure an adequate sup-

ply of effective adolescence level students with disabilities teachers and to
better prepare all teachers to instruct students with disabilities and skill-
fully collaborate with their colleagues. In 1999, the Board of Regents
endorsed a new structure of certificate titles in general and special
education. In 2000, teacher preparation programs began offering programs
aligned with the new titles. Prior to February 2004, there had been only
one special education certificate for teaching students with disabilities
Pre-K through Grade 12, in all instructional settings. The 1999 changes to
the special education certificate structure focused on student developmen-
tal levels and academic content knowledge, to ensure that special educa-
tors had sufficient content knowledge in at least one academic subject.
This special education redesign resulted in a four-tiered certification
structure. Since the changes to the State certification requirements went
into effect, the Department has analyzed data related to the supply and
demand of special education teachers and found that there is a shortage of
these teachers with the appropriate certification to teach students with dis-
abilities in grades 7-12. Approximately 50 percent of students with dis-
abilities are in the birth to grade six, yet, for those students selecting special
education as a teaching profession, 80 percent are being prepared at the
early childhood or childhood level and only 20 percent at the middle or
secondary level. This issue is further exacerbated since the 20 percent are
divided between the middle childhood level (5-9) and the secondary level
(7-12) and further subdivided by academic disciplines.

Establishment of a students with disabilities generalist certificate at the
adolescence level and the phasing out of the students with disabilities 5-9
generalist and content specialist and 7-12 content specialist will entice
more candidates into the adolescence level as generalists who can act in
supportive roles such as consultant teacher and provide resource room
services. These teachers can further develop content expertise through a
subject area extension and teach the subject to a special class with required
weekly collaboration and monthly co-teaching with a certified general
education content specialist.
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As more and more students with disabilities are included in regular
classes, all teachers must be better prepared to teach students with
disabilities. The proposed amendment also requires all teacher preparation
programs to include a minimum of three semester hours in educating
students with disabilities and defining the elements of those semester hours
coupled with a focusing a specific number of hours of required field expe-
rience that must focus on the needs of students with disabilities to ensure
that all teachers are prepared to instruct such students to their highest level
of achievement.

4. COSTS:
(a) Costs to State government: The amendment will impose minimal

costs on State government including the State Education Department. The
proposed amendment will not impose additional costs on State govern-
ment, including the State Education Department (‘‘"SED’’). It is antici-
pated that SED will use existing staff to review and process applications
for new teacher education program registrations and certificates and exten-
sions under individual evaluation for these titles. In addition, existing staff
will review plans submitted by schools enumerated in article 81, 85, 87,
88 or 89 of the Education Law or a special act school district who cannot
meet the regulatory requirement of consultation and co-teaching to ad-
dress the consultation and co-teaching requirements though mentoring and
collaboration.

(b) Costs to local governments: School districts and BOCES will need
to make a certified general education content specialist teacher available
for consultation and collaborative teaching to special education teachers
that hold a content area extension and are teaching a specific subject area.
It is estimated that for each subject area, the equivalent of.25 FTEs will
need to be employed as a consultant for every four sections of the subject
area.

(c) Cost to private regulated parties: The proposed amendment will
impose minimal costs on institutions of higher education as they phase out
teacher preparation programs for students with disabilities programs lead-
ing to certification in 7-12 and 5-9 students with disabilities content
specialist and generalist certificates and design and apply for the new 7-12
students with disabilities adolescence generalist certificate title with the
option for a content area extension. It is not anticipated that institutions
will need to hire additional faculty for the new programs.

(d) Costs to regulating agency for implementing and continued
administration of the rule: As stated above in ‘‘Costs to State Govern-
ment,’’ the amendment will impose some minimal costs on the State
Education Department.

5. LOCAL GOVERNMENT MANDATES:
School districts and BOCES employing special education teaches with

extensions must make a certified general education content specialist
available to special education teachers assigned to teach special classes
that have a content area extension for the purposes of consultation and co-
teaching. The school district or BOCES will determine the length of the
weekly collaborative time and the co-teaching and will monitor the quality
of the consultation and co-teaching. For students with disabilities teachers
employed by a school enumerated in article 81, 85, 87, 88 or 89 of the
Education Law or a special act school district that educates only students
with disabilities and who cannot meet the co-teaching and collaboration
requirements of the regulation, such schools must submit a plan accept-
able to the Department with a description of the mentoring and collabora-
tion the teacher will receive.

6. PAPERWORK:
The proposed amendment will require that for students with disabilities

teachers employed by a school enumerated in article 81, 85, 87, 88 or 89
of the Education Law or a special act school district that educates only
students with disabilities and who cannot meet the regulatory requirement
for consultation and co-teaching, such schools must submit a plan accept-
able to the Department with a description of the mentoring and collabora-
tion the special education teacher will receive.

The proposed amendment will impose minimal paperwork requirements
for institutions of higher education as they phase out teacher preparation
programs for students with disabilities programs leading to certification in
7-12 and 5-9 students with disabilities content specialist certificates and
the 5-9 students with disabilities generalist certificate and design and ap-
ply for the new 7-12 students with disabilities generalist certificate titles
with the option for a content area extension.

7. DUPLICATION:
The amendment does not duplicate any existing State or Federal

requirements.
8. ALTERNATIVES:
Over the course of three years, alternatives to the amendments were

considered, such as preparing every teacher for students with disabilities
certification. However, after reaching out to the field and researching the
topic, the Department selected the most viable option to ensure the quality
and quantity of adolescence level special education teachers and to ensure
that all teachers are better prepared to work with students with disabilities.

9. FEDERAL STANDARDS:
There are no related Federal standards.
10. COMPLIANCE SCHEDULE:
If adopted as an emergency measure at the October Regents meeting,

the proposed amendment will become effective October 26, 2010. It is
anticipated that the proposed amendment will be adopted as a permanent
rule in January and that will become effective as a permanent rule on Feb-
ruary 2, 2011. Registered programs will not be required to meet the
program registration standards for the new certificate title until September
2, 2011. No additional time is needed to comply with the proposed regula-
tion before its stated effective date.
Regulatory Flexibility Analysis

(a) Small businesses:
The proposed amendment applies to school districts and boards of co-

operative educational services (BOCES) and institutions or higher educa-
tion that offer teacher preparation programs. Because it is evident from the
nature of the proposed amendment that it does not affect small businesses,
no further measures were needed to ascertain that fact and none were
taken. Accordingly, a regulatory flexibility analysis for small businesses is
not required and one has not been prepared.

(b) Local governments:
1. EFFECT OF RULE:
The purpose of the proposed amendment is to amend the current special

education certification structure to ensure the demand for special educa-
tion teachers at the adolescence level is met and to strengthen the prepara-
tion requirements for all teachers so they are able to work more effectively
with students with disabilities.

2. COMPLIANCE REQUIREMENTS:
School districts and BOCES employing special education teachers with

extensions must make a certified general education content specialist
available to special education teachers assigned to teach special classes
that have a content area extension for the purposes of consultation and co-
teaching. The school district or BOCES will determine the length of the
weekly collaborative meeting time and the co-teaching and will monitor
the quality of the consultation and co-teaching. For students with dis-
abilities teachers employed by a school enumerated in article 81, 85, 87,
88 or 89 of the Education Law or a special act school district that educates
only students with disabilities and who cannot meet the co-teaching and
consultation regulatory requirements, such schools must submit a plan ac-
ceptable to the Department with a description of the mentoring and col-
laboration the teacher will receive.

3. PROFESSIONAL SERVICES:
No additional professional services are required for local governments

to comply with the proposed amendment.
4. COMPLIANCE COSTS:
The State Education Department anticipates that all School districts and

BOCES, including those in rural areas, will need to make a certified gen-
eral education content specialist available for consultation and collabora-
tive teaching to special education teachers holding a content area exten-
sion that are teaching a subject area. It is estimated that for each subject
area, the equivalent of.25 FTEs will need to be employed for each subject
area.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY:
The proposed amendment will not impose any additional technological

requirements on small businesses.
6. MINIMIZING ADVERSE IMPACT:
In developing the proposed amendment, the State Education Depart-

ment considered other approaches to meeting the needs of students with
disabilities in the state, however, those approaches were not feasible.
Because of the nature of the proposed amendment, establishing different
standards for local governments is inappropriate.

7. SMALL BUSINESS PARTICIPATION:
Over a three-year period beginning in 2007, the Department has

engaged the field in trying to resolve the problems associated with the
limited supply of adolescence special educators and improving the ef-
fectiveness of all teachers to work with students with disabilities. Since
February 2007 the Department has been seeking guidance from New York
State stakeholders through requests for comments, surveys and workgroup
meeting, all of which were available for public participation. Local educa-
tion agencies and institutions of higher education throughout the state
participated in providing recommendations.
Rural Area Flexibility Analysis

1. TYPES AND ESTIMATED NUMBERS OF RURAL AREAS:
The proposed amendment will apply to all public school districts,

boards of cooperative educational services (BOCES), State-operated and
State-supported schools, approved private schools in the State and institu-
tions of higher education with teacher preparation programs in all parts of
the State, including the 44 rural counties with fewer than 200,000 inhabit-
ants and the 71 towns in urban counties with a population density of 150
per square mile or less.
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2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS; AND PROFESSIONAL SERVICES:

The proposed amendment requires all registered teacher education
programs to include a minimum of three semester hours in educating
students with disabilities to ensure that all teachers are better prepared to
skillfully collaborate with other teachers and to teach students with dis-
abilities and defines what the three semester hour requirement shall
include. The proposed amendment also requires that 15 of the 100 clock
hours of field experience required for teacher education programs focus
on students with disabilities and that 6 of the 40 clock hours of field expe-
rience for Transitional B programs focus on students with disabilities.

The proposed amendment changes the current certification structure for
students with disabilities certificates for grades 5 through 9 and 7 through
12 and the registration requirements for programs leading to certificates in
these areas. Candidates will no longer be able to enroll in special educa-
tion teacher preparation programs that lead to students with disabilities
(grades 5-9 generalist) and students with disabilities (grades 5-9-
specialistt) and (grades 7-12-specialist) certificate titles after February 1,
2011. A certificate title in students with disabilities (grades 7-12- general-
ist will be created. For candidates seeking this certificate, the candidate
will be required to complete six semester hours in mathematics, science,
English language arts and social studies within their content core and have
sufficient pedagogy to teach these subjects. Teachers holding this certifi-
cate will be eligible to be employed to teach in supportive roles such as
consultant teachers, resource room service providers and integrated co-
teachers.

Teachers holding the new students with disabilities (grades 7-12-
generalist) will also have the option of obtaining an extension to this cer-
tificate, to authorize the teacher to be employed as the special class teacher
of students with disabilities in a specific subject area, upon the completion
of certain requirements. To obtain an extension in a specific subject, the
teacher shall complete 18 semester hours of study or its equivalent in the
subject area of the extension sought. For social studies, the candidate shall
complete the 18 semester hours through a combination of study in United
State history, world history and geography. This, coupled with passing the
content specialty test in the specific subject area, will allow candidates to
earn an extension to the base certificate to permit the teacher to be
employed as the special class teacher of students with disabilities in that
subject in the developmental level of their base certificate. Any district or
BOCES that employs a candidate holding this extension must provide
weekly collaboration between a certified general education content
specialist in the subject area of the extension and the teacher holding the
extension, with at least one period per month co-taught by both teachers.
The length of the required weekly collaboration and co-taught lesson will
be defined at the local level.

Schools enumerated in article 81, 85, 87, 88 or 89 of the Education Law
or a special act school district that educates only students with disabilities
and who cannot meet the regulatory requirement for collaboration and co-
teaching for their employed special education teachers, must submit a plan
acceptable to the Department with a description of the mentoring and col-
laboration the teacher will receive.

The proposed regulation also establishes requirements for individual
evaluation for the new students with disabilities (grades 7-12- generalist)
certificate by requiring candidates seeking a certificate in this area to
complete, among other requirements, six semester hours in mathematics,
science, social studies and English language arts and have sufficient
pedagogical training to teach these subjects. The proposed amendment
also phases out individual evaluation for the students with disabilities
(grades 5-9- generalist) certificate and the students with disabilities (grades
5-9) and (grades 7-12) content specific certificates by requiring candidates
to apply for these certificates prior to September 1, 2011 and to complete
the requirements for such certificate before September 1, 2014 to obtain
certification through individual evaluation in these titles.

The amendments do not impose any additional professional service
requirements on rural areas, beyond those imposed by such federal statutes
and regulations and State statutes.

3. COSTS:
The State Education Department anticipates that all School districts and

BOCES, including those in rural areas, will need to make a certified gen-
eral education content specialist available for consultation and collabora-
tive teaching to special education teachers assigned to teach special classes
that have a content area extension. It is estimated that for each subject
area, the equivalent of.25 FTEs will need to be employed as a consultant
for every four sections of the subject area.

The proposed amendment will also impose minimal costs on institu-
tions of higher education with teacher preparation programs, including
those in rural areas, as they plan for the phase out teacher preparation
programs for students with disabilities programs leading to certification in
7-12 and 5-9 students with disabilities content specialist certificates and
the 5-9 students with disabilities generalist certificate and design and ap-

ply for the new 7-12 students with disabilities generalist certificate titles
with the option for a content area extension. It is not anticipated that
institutions will need to hire additional faculty for the new programs.

4. MINIMIZING ADVERSE IMPACT:
The proposed amendment makes no exception for institutions, schools

or BOCES that are located in rural areas. Because of the nature of the
proposed amendment, establishing different standards for institutions lo-
cated in rural areas of New York State is inappropriate.

5. RURAL AREA PARTICIPATION:
Since February 2007 the Department has been seeking guidance from

New York State stakeholders through requests for comments, surveys and
workgroup meeting, all of which were available for public participation.
Local education agencies and institutions of higher education throughout
the state participated in providing recommendations, including those lo-
cated in rural areas of the State.
Job Impact Statement
The proposed amendment changes the existing structure of adolescence
level students with disabilities certificates, strengthens the program
registration requirements for all teachers to understand the needs of
students with disabilities and establishes certain subject area extensions
for students with disabilities teachers to teach a special class provided
there is weekly collaboration with a certified content specialist in the
subject being taught and monthly co-teaching. The State Education
Department expects that the proposed amendment will not have a negative
impact on the number of jobs or employment opportunities at higher
education institutions, BOCES or school districts. Therefore, the amend-
ment will have no negative impact on jobs or employment opportunities at
these institutions. Because it is evident from the nature of the proposed
amendment that it will have no negative impact on jobs and employment
opportunities, no further steps were needed to ascertain these facts and
none were taken. Accordingly, a job impact statement was not required
and one was not prepared.

EMERGENCY
RULE MAKING

Standing Committees of the Board of Regents

I.D. No. EDU-51-10-00012-E
Filing No. 276
Filing Date: 2011-03-15
Effective Date: 2011-03-15

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 3.2 of Title 8 NYCRR.
Statutory authority: Education Law, section 207
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: Pursuant to 8
NYCRR section 3.2, the Board of Regents has established several stand-
ing committees to assist the Board to effectively meet its responsibilities
to govern the University of the State of New York, determine the
educational policies of the State and oversee the State Education
Department. The names of standing committees generally reflect the name
of the respective office within the State Education Department whose
educational functions are overseen by a particular committee. For
example, the Adult Education and Workforce Development committee is
responsible for overseeing the functions of the Office of Adult Education
and Workforce Development.

The Office of Adult Education and Workforce Development was
established under a recent reorganization of the State Education Depart-
ment that consolidated responsibility for adult education, workforce
development, vocational rehabilitation and proprietary school supervision
with the new Adult Education and Workforce Development committee,
and transferred responsibility for special education to a new Office of
P-12 Education.

The Office of Adult Education and Workforce Development has
changed its name to the Office of Adult Career and Continuing Education
Services (ACCES). The proposed amendment is needed to make a
conforming change in the name of the Regents standing committee from
Committee on Adult Education and Workforce Development to ‘‘Com-
mittee on Adult Career and Continuing Education Services (ACCES).’’

The proposed amendment was adopted as an emergency action at the
December 13-14, 2010 Regents meeting. A Notice of Proposed Rule Mak-
ing was published in the State Register on December 22, 2010.

The proposed amendment has now been adopted as a permanent rule at
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the March 7-8, 2011 Regents meeting. Pursuant to the State Administra-
tive Procedure Act, the earliest the permanent rule may become effective
is after its publication in the State Register on March 30, 2011. Since the
December 2010 emergency adoption will expire on March 21, 2011, 90
days after its filing with the Department of State on December 21, 2010,
there would be a lapse in the rule's effectiveness. Another emergency
adoption is necessary for the preservation of the general welfare to ensure
that the emergency rule adopted at the December 2010 Regents meeting
remains continuously in effect until the effective date of its adoption as a
permanent rule.
Subject: Standing Committees of the Board of Regents.
Purpose: To change Adult Education and Workforce Development com-
mittee name to ‘‘Adult Career and Continuing Education Services
(ACCES).’’
Text of emergency rule: 1. Subdivision (a) of section 3.2 of the Rules of
the Board of Regents is amended, effective March 22, 2011, as follows:

(a) The chancellor shall appoint the following standing committees and
designate the leadership of each committee:

(1) . . .
(2) . . .
(3) . . .
(4) . . .
(5) . . .
(6) [Adult Education and Workforce Development] Adult Career

and Continuing Education Services (ACCES).
(7) . . .

2. Paragraph (6) of subdivision (d) of section 3.2 of the Rules of the
Board of Regents is amended, effective March 22, 2011 as follows:

(6) Committee on [Adult Education and Workforce Development]
Adult Career and Continuing Education Services (ACCES):

(i) . . .
(ii) . . .
(iii) . . .
(iv) . . .
(v) . . .

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. EDU-51-10-00012-P, Issue of
December 22, 2010. The emergency rule will expire May 13, 2011.
Text of rule and any required statements and analyses may be obtained
from: Chris Moore, State Education Department, Office of Counsel, State
Education Building, Room 148, 89 Washington Ave., Albany, NY 12234,
(518) 473-8296, email: legal@mail.nysed.gov
Regulatory Impact Statement

1. STATUTORY AUTHORITY:
Education Law section 207 gives the Board of Regents broad authority

to adopt rules to carry into effect the laws and policies of the State pertain-
ing to education and the functions, powers and duties conferred upon the
University of the State of New York and the State Education Department.
Inherent in such authority is the authority to adopt rules concerning the
internal management and committee structure of the Board of Regents.

2. LEGISLATIVE OBJECTIVES:
The proposed amendment is necessary to conform the Regents Rules

relating to the Regents standing committees to a change in name of the Of-
fice of Adult Education and Workforce Development to Office of Adult
Career and Continuing Education Services (ACCES).

3. NEEDS AND BENEFITS:
The Office of Adult Education and Workforce Development was

established under a recent reorganization of the State Education Depart-
ment that abolished the Office of Vocational Educational Services for
Individuals with Disabilities (VESID), and transferred responsibility for
adult education, workforce development, vocational rehabilitation and
proprietary school supervision to the new Adult Education and Workforce
Development committee, and transferred responsibility for special educa-
tion to a new Office of P-12 Education.

The Office of Adult Education and Workforce Development intends to
change its name to Office for Adult Career and Continuing Education Ser-
vices (ACCES). The proposed amendment is needed to make a conform-
ing change in the name of the Regents standing committee from Commit-
tee on Adult Education and Workforce Development to ‘‘Committee on
Adult Career and Continuing Education Services (ACCES).’’

4. COSTS:
(a) Cost to State government: None.
(b) Cost to local government: None.
(c) Costs to private regulated parties: None.
(d) Costs to the regulating agency for implementation and continuing

administration of the rule: None.
The proposed amendment relates to the internal organization of the

Board of Regents and merely changes the name of the Committee on Adult
Education and Workforce Development to ‘‘Committee on Adult Career
and Continuing Education Services (ACCES),’’ and will not impose any
costs on State and local government, private regulated parties or the State
Education Department.

5. LOCAL GOVERNMENT MANDATES:
The proposed amendment relates to the internal organization of the

Board of Regents and consequently will not impose any program, service,
duty or responsibility on local governments.

6. PAPERWORK:
The proposed amendment does not impose any reporting, record keep-

ing or other paperwork requirements.
7. DUPLICATION:
The proposed amendment does not duplicate any existing State or

federal requirements.
8. ALTERNATIVES:
There are no significant alternatives and none were considered.
9. FEDERAL STANDARDS:
The amendment does not exceed any minimum federal standards for

the same or similar subject areas, since it relates solely to the internal or-
ganization of the Board of Regents of New York State and there are no
federal standards governing such.

10. COMPLIANCE SCHEDULE:
The proposed amendment relates solely to the internal organization of

the Board of Regents and will not impose compliance requirements on lo-
cal governments or private parties.
Regulatory Flexibility Analysis
The proposed amendment relates to the internal organization of the Board
of Regents and therefore will not have any adverse economic impact or
impose any compliance requirements on small businesses or local
governments. Because it is evident from the nature of the proposed amend-
ment that it will have no impact on small businesses or local governments,
no further steps were needed to ascertain that fact and none were taken.
Accordingly, a regulatory flexibility analysis is not required and one has
not been prepared.
Rural Area Flexibility Analysis
The proposed amendment relates to the internal organization of the Board
of Regents and therefore will not have any adverse economic impact or
impose any compliance requirements on entities in rural areas. Because it
is evident from the nature of the proposed amendment that it will have no
impact on entities in rural areas of the State, no further steps were needed
to ascertain that fact and none were taken. Accordingly, a rural area flex-
ibility analysis is not required and one has not been prepared.
Job Impact Statement
The proposed amendment relates to the internal organization of the Board
of Regents and will not have a substantial adverse impact on jobs or
employment opportunities. Because it is evident from the nature of the
proposed amendment that it will have no impact on jobs or employment
opportunities, no further steps were needed to ascertain that fact and none
were taken. Accordingly, a job impact statement is not required and one
has not been prepared.

EMERGENCY
RULE MAKING

Standing Committees of the Board of Regents

I.D. No. EDU-52-10-00013-E
Filing No. 274
Filing Date: 2011-03-15
Effective Date: 2011-03-15

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 3.2(a) and (d) of Title 8 NYCRR.
Statutory authority: Education Law, section 207
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: The proposed
amendment is necessary to establish a Regents standing committee on
Audits/Budget and Finance so that the Board of Regents may more ef-
fectively meet its statutory responsibilities to determine the educational
policies of the State, and oversee the State Education Department and
other institutions in the University of the State of New York. Specifically,
the Committee on Audits/Budget and Finance will assist the Board of
Regents in carrying out its financial oversight responsibilities by ensuring
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accountability through centralizing review and discussion of fiscal and
audit issues related to the State Education Department. The Committee
will:

D review State and federal budget actions;
D review financial reports and all audits of the Department;
D recommend budget priorities for the upcoming State fiscal year and

actions needed to achieve budget reductions and close structural deficits;
D review select audits of other institutions in the University of the State

of New York which may require Department action and submit recom-
mendations and reports to the Full Board, as appropriate; and

D provide oversight of the Department's Office of Audit Services.
The proposed amendment was adopted as an emergency action at the

December 13-14, 2010 Regents meeting. A Notice of Proposed Rule Mak-
ing was published in the State Register on December 29, 2010.

The proposed amendment has now been adopted as a permanent rule at
the March 7-8, 2011 Regents meeting. Pursuant to the State Administra-
tive Procedure Act, the earliest the permanent rule may become effective
is after its publication in the State Register on March 30, 2011. Since the
December 2010 emergency adoption will expire on March 21, 2011, 90
days after its filing with the Department of State on December 21, 2010,
there would be a lapse in the rule's effectiveness. Another emergency
adoption is necessary for the preservation of the general welfare to ensure
that the emergency rule adopted at the December 2010 Regents meeting
remains continuously in effect until the effective date of its adoption as a
permanent rule.
Subject: Standing Committees of the Board of Regents.
Purpose: To establish the Committee on Audits/Budget and Finance as a
standing committee of the Board of Regents.
Text of emergency rule: 1. Subdivision (a) of section 3.2 of the Rules of
the Board of Regents is amended, effective March 22, 2011, as follows:

(a) The chancellor shall appoint the following standing committees and
designate the leadership of each committee:

(1) Higher Education.
(2) P-12 Education.
(3) Cultural Education.
(4) Ethics.
(5) Professional Practice.
(6) Adult Career and Continuing Education Services (ACCES).
(7) Audits/Budget and Finance.

2. Subdivision (d) of section 3.2 of the Rules of the Board of Regents is
amended, effective March 22, 2011, as follows:

(d) The functions of the standing committees shall include:
(1) . . .
(2) . . .
(3) . . .
(4) . . .
(5) . . .
(6) . . .
(7) Committee on Audits/Budget and Finance shall assist the Board

of Regents in carrying out its financial oversight responsibilities by ensur-
ing accountability through centralizing review and discussion of fiscal
and audit issues related to the State Education Department. The Commit-
tee shall:

(i) review State and federal budget actions;
(ii) review financial reports and all audits of the Department;
(iii) recommend budget priorities for the upcoming State fiscal

year and actions needed to achieve budget reductions and close structural
deficits;

(iv) review select audits of other institutions in the University of
the State of New York which may require Department action and submit
recommendations and reports to the Full Board, as appropriate; and

(v) provide oversight of the Department's Office of Audit Services.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. EDU-52-10-00013-P, Issue of
December 29, 2010. The emergency rule will expire May 13, 2011.
Text of rule and any required statements and analyses may be obtained
from: Chris Moore, State Education Department, Office of Counsel, State
Education Building, Room 148, 89 Washington Ave., Albany, NY 12234,
(518) 473-8296, email: legal@mail.nysed.gov
Regulatory Impact Statement

1. STATUTORY AUTHORITY:
Education Law section 207 gives the Board of Regents broad authority

to adopt rules to carry into effect the laws and policies of the State pertain-
ing to education and the functions, powers and duties conferred upon the
University of the State of New York and the State Education Department.
Inherent in such authority is the authority to adopt rules concerning the
internal management and committee structure of the Board of Regents.

2. LEGISLATIVE OBJECTIVES:
The proposed amendment is necessary to establish the Committee on

Audits, Budget and Finance as a standing committee of the Board of
Regents to assist the Board in meeting its statutory responsibility to
determine the educational policies of the State and to carry out the laws
and policies of the State relating to education.

3. NEEDS AND BENEFITS:
The proposed amendment is necessary to establish the Committee on

Audits, Budget and Finance as a standing committee of the Board of
Regents to assist the Board of Regents in carrying out its financial
oversight responsibilities by ensuring accountability through centralizing
review and discussion of fiscal and audit issues related to the State Educa-
tion Department. The Committee will:

D review State and federal budget actions;
D review financial reports and all audits of the Department;
D recommend budget priorities for the upcoming State fiscal year and

actions needed to achieve budget reductions and close structural deficits;
D review select audits of other institutions in the University of the State

of New York which may require Department action and submit recom-
mendations and reports to the Full Board, as appropriate; and

D provide oversight of the Department's Office of Audit Services.
4. COSTS:
(a) Cost to State government: None.
(b) Cost to local government: None.
(c) Costs to private regulated parties: None.
(d) Costs to the regulating agency for implementation and continuing

administration of the rule: None.
The proposed amendment relates to the internal organization of the

Board of Regents, specifically the committee structure of the Board of
Regents, and will not impose any costs on State and local government,
private regulated parties or the State Education Department.

5. LOCAL GOVERNMENT MANDATES:
The proposed amendment relates to the internal organization of the

Board of Regents and consequently will not impose any program, service,
duty or responsibility on local governments.

6. PAPERWORK:
The proposed amendment does not impose any reporting, record keep-

ing or other paperwork requirements.
7. DUPLICATION:
The proposed amendment does not duplicate any existing State or

federal requirements.
8. ALTERNATIVES:
There are no significant alternatives and none were considered.
9. FEDERAL STANDARDS:
The amendment does not exceed any minimum federal standards for

the same or similar subject areas, since it relates solely to the internal or-
ganization of the Board of Regents of New York State and there are no
federal standards governing such.

10. COMPLIANCE SCHEDULE:
The proposed amendment relates solely to the internal organization of

the Board of Regents and will not impose compliance requirements on lo-
cal governments or private parties.
Regulatory Flexibility Analysis
The proposed amendment relates to the internal organization of the Board
of Regents and therefore will not have any adverse economic impact or
impose any compliance requirements on small businesses or local
governments. Because it is evident from the nature of the proposed amend-
ment that it will have no impact on small businesses or local governments,
no further steps were needed to ascertain that fact and none were taken.
Accordingly, a regulatory flexibility analysis is not required and one has
not been prepared.
Rural Area Flexibility Analysis
The proposed amendment relates to the internal organization of the Board
of Regents and therefore will not have any adverse economic impact or
impose any compliance requirements on entities in rural areas. Because it
is evident from the nature of the proposed amendment that it will have no
impact on entities in rural areas of the State, no further steps were needed
to ascertain that fact and none were taken. Accordingly, a rural area flex-
ibility analysis is not required and one has not been prepared.
Job Impact Statement
The proposed amendment relates to the internal organization of the Board
of Regents and will not have a substantial adverse impact on jobs or
employment opportunities. Because it is evident from the nature of the
proposed amendment that it will have no impact on jobs or employment
opportunities, no further steps were needed to ascertain that fact and none
were taken. Accordingly, a job impact statement is not required and one
has not been prepared.
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EMERGENCY
RULE MAKING

Clinically Rich Principal Preparation Program

I.D. No. EDU-09-11-00003-E
Filing No. 243
Filing Date: 2011-03-11
Effective Date: 2011-03-11

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 52.21(c)(7) of Title 8 NYCRR.
Statutory authority: Education Law, sections 207(not subdivided),
210(not subdivided), 305(1) and (2), 3001(2) and 3007(2)
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: At its May 2010
meeting, the Board of Regents established certain eligibility requirements
to participate in the clinically rich principal preparation pilot program,
including certain curriculum requirements, a clinical component, mentor-
ing and training requirements. As part of the eligibility requirements
adopted in May 2010, program providers were required to complete at
least one continuous school year of experience.

In order to provide program providers with the flexibility they need to
provide innovative approaches to this new pilot program, the proposed
amendment amends the clinical experience requirement to allow providers
to provide up to one continuous school year of clinical experience.

Emergency action is necessary at the March Board of Regents meeting
in order to ensure that the rule, with the proposed revisions, remains
continuously in effect until such time as it can be adopted as a permanent
rule on June 8, 2011 after expiration of the 45-day public comment period
for proposed rule makings prescribed in the State Administrative Proce-
dure Act.
Subject: Clinically rich principal preparation program.
Purpose: Amend the clinical experience component to allow program
providers to offer less than a year of mentored clinical experience.
Text of emergency rule: 1. Subclause (3) of clause (d) of subparagraph
(v) of paragraph (7) of subdivision (c) of section 52.21 of the Regulations
of the Commissioner of Education is amended, effective March 11, 2011,
as follows:

(3) Clinically rich experience component. The clinical expe-
rience component of the program shall meet the following requirements:

(i) . . .
(ii) . . .
(iii) . . .
(iv) prior to assigning the candidate to a school, the institu-

tion shall enter into a written agreement with the high need school or the
school district in which the high need school is located, wherein the high
need school shall agree to establish a plan for [at least] up to one continu-
ous school year of mentored clinical experience by the assigned principal-
mentor for the candidate and support by a team comprised of program fac-
ulty, teachers and administrators at the high need school and the
superintendent.

(v) The program shall ensure its candidates receive mentor-
ing support during the entire period they are assigned to the school and
enrolled in the program, which shall be [at least] up to one continuous
school year.

(vi) . . .
(vii) . . .
(viii) . . .

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. EDU-09-11-00003-P, Issue of
March 2, 2011. The emergency rule will expire June 8, 2011.
Text of rule and any required statements and analyses may be obtained
from: Chris Moore, New York State Education Department, 89 Washing-
ton Avenue, Albany, New York 12234, (518) 473-8296, email:
cmoore@mail.nysed.gov
Regulatory Impact Statement

1. STATUTORY AUTHORITY:
Section 207 of the Education Law grants general rule making authority

to the Regents to carry into effect the laws and policies of the State relat-
ing to education.

Section 210 of the Education Law grants to the Regents the authority to
register domestic and foreign institutions in terms of New York standards.

Subdivision (1) of section 305 of the Education Law empowers the
Commissioner of Education to be the chief executive officer of the state
system of education and authorizes the Commissioner to execute educa-
tional policies determined by the Regents.

Subdivision (2) of section 305 of the Education Law authorizes the
Commissioner of Education to have general supervision over all schools
subject to the Education Law.

Subdivision (2) of section 3001 of the Education Law establishes certi-
fication by the State Education Department as a qualification to teach in
the State's public schools.

Subdivision (1) of section 3004 of the Education Law authorizes the
Commissioner of Education to prescribe, subject to the approval of the
Regents, regulations governing the examination and certification of teach-
ers employed in the State's public schools.

Subdivision (2) of section 3007 of the Education Law authorizes the
Commissioner of Education to endorse a certificate issued by another
state.

2. LEGISLATIVE OBJECTIVES:
The proposed amendment carries out the objectives of the above-

referenced statutes by modifying the requirements in the Regulations of
the Commissioner of Education for principal preparation programs, by
making a technical amendment to the eligibility requirements for the clini-
cally rich principal preparation pilot programs.

3. NEEDS AND BENEFITS:
At its May 2010 meeting, the Board of Regents approved an amend-

ment to the Commissioner's regulations to establish a graduate level clini-
cally rich principal preparation pilot program.

The regulatory amendments adopted in May 2010 required that the pilot
programs include at least one continuous school year of mentored clinical
experience.

In order to provide program providers with the flexibility they need to
be as innovative as possible, the Department believes that the one school
year requirement for clinical experience is too restrictive. Therefore, the
proposed amendment changes the required clinical experience component
of the pilot program to require up to one continuous school year of
mentored experience.

4. COSTS:
(a) Cost to State government: The amendment will not impose any ad-

ditional cost on State government, including the State Education
Department.

(b) Cost to local government: The proposed amendment will not impose
any additional costs on local governments.

(c) Cost to private regulated parties: The proposed amendment does not
impose any costs on private regulated parties.

(d) Costs to the regulatory agency: As stated above in Costs to State
Government, the amendment does not impose any additional costs on the
State Education Department.

5. LOCAL GOVERNMENT MANDATES:
The proposed amendment provides some flexibility to local govern-

ments by allowing local governments to provide less than one school year
of mentored clinical experience to candidates enrolled in a graduate level
clinically rich principal preparation program, as opposed to the prior
requirement, which required them to provide at least one continuous
school year of clinical experience.

6. PAPERWORK:
The proposed amendment does not impose any paperwork requirements.
7. DUPLICATION:
The amendment does not duplicate other existing State or Federal

requirements.
8. ALTERNATIVES:
There were no significant alternative proposals considered.
9. FEDERAL STANDARDS:
There are no Federal standards that address program registration

requirements for principal preparation programs, qualifying individuals to
be employed as a school building leader in the New York State public
schools, the subject matter of this amendment.

10. COMPLIANCE SCHEDULE:
If adopted as an emergency measure at the March Regents meeting, the

proposed amendment will become effective as an emergency rule on
March 11, 2010. It is anticipated that the proposed amendment will
become effective as a permanent rule on June 8, 2011.
Regulatory Flexibility Analysis

a) Small Businesses:
1. Effect of Rule:
The purpose of the proposed amendment is to change the program

registration standards for the clinically rich graduate level pilot program.
Some of the institutions that are selected by the Board of Regents to par-
ticipate in this pilot program may be small businesses.

2. Compliance requirements:
At its May 2010 meeting, the Board of Regents established certain
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eligibility requirements to participate in the clinically rich principal prepa-
ration pilot program, including certain curriculum requirements, a clinical
component, mentoring and training requirements. As part of the eligibility
requirements adopted in May 2010, program providers were required to
complete at least one continuous school year of experience.

In order to provide program providers with the flexibility they need to
provide innovative approaches to this new pilot program, the proposed
amendment amends the clinical experience requirement to allow providers
to provide up to one continuous school year of clinical experience.

3. Professional services:
The proposed amendment does not require small businesses to contract

for additional professional services to comply.
4. Compliance costs:
The proposed amendment does not impose any additional costs on small

businesses.
5. Economic and technological feasibility:
See above response to compliance costs. The proposed amendment

would not require schools or school districts to secure special technology
to comply.

6. Minimizing adverse impact:
As stated above, the proposed amendment is permissive in nature. As

part of the eligibility requirements adopted at the May 2010 Regents meet-
ing, program providers were required to complete at least one continuous
school year of experience.

In order to provide program providers with the flexibility they need to
provide innovative approaches to this new pilot program, the proposed
amendment amends the clinical experience requirement to allow providers
to provide up to one continuous school year of clinical experience.

7. Small business participation:
The conceptual framework of the graduate level clinically rich principal

pilot program was shared with the State Professional Standards and Prac-
tices Board for Teaching and comments were solicited from this board.
This is an advisory group to the Board of Regents and the Commissioner
of Education on matters pertaining to teacher education, certification, and
practice. The board has representatives from school districts across the
State.

b) Local Governments:
1. Effect of rule:
The purpose of the proposed amendment is to establish program

registration standards for a clinically rich graduate level pilot program and
to authorize institutions, other than institutions of higher education, that
are selected by the Board of Regents, to offer teacher preparation programs
under this pilot program. High need schools and school districts may opt
to participate and collaborate with institutions that are selected by the
Board of Regents to participate in this program.

2. Compliance requirements:
At its May 2010 meeting, the Board of Regents established certain

eligibility requirements to participate in the clinically rich principal prepa-
ration pilot program, including certain curriculum requirements, a clinical
component, mentoring and training requirements. As part of the eligibility
requirements adopted in May 2010, program providers were required to
complete at least one continuous school year of experience.

In order to provide program providers with the flexibility they need to
provide innovative approaches to this new pilot program, the proposed
amendment amends the clinical experience requirement to allow providers
to provide up to one continuous school year of clinical experience.

3. Professional services:
The proposed amendment does not require schools or school districts to

contract for additional professional services to comply.
4. Compliance costs:
The proposed amendment does not impose any compliance costs on lo-

cal governments.
5. Economic and technological feasibility:
See above response to compliance costs. The proposed amendment

would not require schools or school districts to secure special technology
to comply.

6. Minimizing adverse impact:
As part of the eligibility requirements adopted in May 2010, program

providers were required to complete at least one continuous school year of
experience.

In order to provide program providers with the flexibility they need to
provide innovative approaches to this new pilot program, the proposed
amendment amends the clinical experience requirement to allow providers
to provide up to one continuous school year of clinical experience.

7. Local government participation:
The conceptual framework of the graduate level clinically rich principal

pilot program was shared with the State Professional Standards and Prac-
tices Board for Teaching and comments were solicited from this board.
This is an advisory group to the Board of Regents and the Commissioner
of Education on matters pertaining to teacher education, certification, and

practice. The board has representatives from school districts across the
State.
Rural Area Flexibility Analysis

1. Types and estimate of number of rural areas:
The proposed amendment will impact institutions of higher education

that are selected by the Board of Regents to participate in this program.
Such institutions may include cultural institutions, libraries, research
centers, and other organizations with an educational mission. These
institutions may be located in the 44 rural counties with fewer than 200,000
habitants and the 71 towns and urban counties with a population density of
150 square miles or less.

2. Reporting, recordkeeping and other compliance requirements and
professional services:

In May 2010, the Board of Regents adopted a regulation which
established a clinically rich principal preparation pilot program. The
proposed amendment required, among other things, that the pilot programs
include at least one continuous school year of mentored clinical
experience.

In February 2011, the Board endorsed a technical modification to the
one school year requirement to provide program providers with the flex-
ibility they need to be as innovative as possible. To add this flexibility, the
proposed amendment changes the required clinical experience component
of the pilot programs to require up to one continuous school year of
mentored experience.

3. Costs:
The proposed amendment will not impose any additional costs on

individuals or entities located in the rural areas of the State.
4. Minimizing adverse impact:
Implementation of the proposed rule will not have a negative impact on

entities or individuals located in rural communities. The proposed amend-
ment is permissive in nature. Only program providers that wish to offer a
clinically rich principal preparation pilot program are required to meet the
requirements for such programs.

Moreover, the proposed amendment minimizes any adverse impact on
entities located in rural areas by changing the required clinical experience
component of the pilot programs to require up to one continuous school
year of mentored experience.

5. Rural area participation:
Comments on the proposed rule were solicited from the Rural Advisory

Committee. This Committee has representatives in the rural areas of the
State.
Job Impact Statement

In May 2010, the Board of Regents adopted a regulation which
established a clinically rich principal preparation pilot program. The
proposed amendment required, among other things, that the pilot programs
include at least one continuous school year of mentored clinical
experience. In February 2011, the Board endorsed a technical modifica-
tion to the one school year requirement to provide program providers with
the flexibility they need to be as innovative as possible. To add this flex-
ibility, the proposed amendment changes the required clinical experience
component of the pilot programs to require up to one continuous school
year of mentored experience.

Because it is evident from the nature of the rule that it will not have a
substantial adverse impact on jobs and employment opportunities, no af-
firmative steps were needed to ascertain that fact and none were taken.
Accordingly, a job impact statement is not required, and one has not been
prepared.

EMERGENCY/PROPOSED
RULE MAKING

NO HEARING(S) SCHEDULED

Clinically Rich Graduate Level Teacher Preparation Program

I.D. No. EDU-13-11-00001-EP
Filing No. 246
Filing Date: 2011-03-11
Effective Date: 2011-03-11

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Proposed Action: Amendment of section 52.21(b)(5) of Title 8 NYCRR.
Statutory authority: Education Law, sections 207(not subdivided),
208(not subdivided), 210(not subdivided), 214(not subdivided), 216(not
subdivided), 224(1), 305(1), (2) and (7), 3004(1) and 3006(1)
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: At its April 2010
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meeting, the Board of Regents established certain eligibility requirements
to participate in the clinically rich teacher preparation pilot program,
including certain curriculum requirements, a clinical component, mentor-
ing and training requirements and requirements for the conferral of degrees
upon completion of the program.

The regulation adopted in April 2010 provided, among other things,
that completion of the pilot programs would lead to a professional Master
of Arts in Teaching degree. Some higher education institutions offering
graduate teacher education programs do not have the authority to confer a
Master of Arts in Teaching degree. In order to provide these institutions
with flexibility to confer other appropriate degrees, the proposed amend-
ment authorizes higher education institutions to confer one of the special-
ized degrees in education prescribed in section 3.50(b)(5) of the Rules of
the Board of Regents, a Master of Professional Studies degree or a Master
of Arts or Master of Science degree as prescribed in section 3.50(a) of the
Rules of the Board of Regents. For institutions, other than institutions of
higher education, that meet the requirements in section 52.21(b)(5) of the
Commissioner's regulations, the Regents will confer a Master of Arts in
Teaching degree upon their candidates.

Emergency action is necessary at the March Board of Regents meeting
in order to provide higher education institutions with timely notice of the
degree-conferring requirements before the 2011-2012 school year.
Subject: Clinically rich graduate level teacher preparation program.
Purpose: Amend the degree conferring requirements of the pilot programs
to provide program providers with flexibility to confer degrees.
Text of emergency/proposed rule: 1. Clause (d) of subparagraph (iv)
paragraph (5) shall be added to subdivision (b) of section 52.21 of the
Regulations of the Commissioner of Education, effective March 11, 2011,
to read as follows:

(d) Degree.
(1) Successful completion of the pilot program shall lead to [a

professional Master of Arts in Teaching degree] either one of the special-
ized master's degrees in education prescribed in section 3.50(b)(5) of the
Rules of the Board of Regents, a Master of Professional Studies degree or
a Master of Arts or Master of Science degree as prescribed in section
3.50(a) of the Rules of the Board of Regents.

(2) Any institution that offers a program, other than an institu-
tion of higher education, shall certify to the department that the candidate
has satisfactorily met the requirements of this paragraph. Upon receipt of
such certification from an institution other than an institution of higher
education, the Board of Regents will [issue] confer a professional Master
of Arts in Teaching degree [to] on such candidate provided that the
program remains in good standing with the Department.
This notice is intended: to serve as both a notice of emergency adoption
and a notice of proposed rule making. The emergency rule will expire
June 8, 2011.
Text of rule and any required statements and analyses may be obtained
from: Chris Moore, New York State Education Department, 89 Washing-
ton Avenue, Room 977 EBA, Albany, NY 12234, (518) 473-8296, email:
cmoore@mail.nysed.gov
Data, views or arguments may be submitted to: Peg Rivers, New York
State Education Department, 89 Washington Avenue, Room 977 EBA,
Albany, NY 12234, (518) 408-1189, email: privers@mail.nysed.gov
Public comment will be received until: 45 days after publication of this
notice.
This action was not under consideration at the time this agency's regula-
tory agenda was submitted.
Regulatory Impact Statement

1. STATUTORY AUTHORITY:
Section 207 of the Education Law grants general rule-making authority

to the Regents to carry into effect the laws and policies of the State relat-
ing to education.

Section 208 of the Education authorizes the Regents to award and confer
diplomas and degrees on persons who satisfactorily meet the requirements
prescribed.

Section 210 of the Education Law authorizes the Regents to register do-
mestic and foreign institutions in terms of New York standards, and fix
the value of degrees, diplomas and certificates issued by institutions of
other states or countries and presented for entrance to schools, colleges
and the professions in this state.

Section 214 of the Education Law provides that institutions of the
university shall include all secondary and higher educational institutions
which are now or may hereafter be incorporated in this state, and such
other libraries, museums, institutions, schools, organizations and agencies
for education as may be admitted to or incorporated by the university.

Section 216 of the Education Law authorizes the Regents to incorporate
any university, college, academy, library, museum, or other institution or
association for the promotion of science, literature, art, history or other
department of knowledge, or of education in any way.

Section 224 of the Education Law prohibits any individual, partnership
or corporation not holding university, college or other degree conferring
powers by special charter from the Legislature or the Regents from confer-
ring any degree or using the designation college or university unless
specifically authorized by the Regents to do so.

Subdivision (1) of section 305 of the Education Law empowers the
Commissioner of Education to be the chief executive officer of the state
system of education and of the Board of Regents and authorizes the Com-
missioner to enforce laws relating to the educational system and to exe-
cute educational policies determined by the Regents.

Subdivision (2) of section 305 of the Education Law authorizes the
Commissioner of Education to have general supervision over all schools
subject to the Education Law.

Subdivision (7) of section 305 of the Education Law authorizes the
Commissioner of Education to annul upon cause shown to his satisfaction
any certificate of qualification granted to a teacher.

Subdivision (1) of section 3004 of the Education Law authorizes the
Commissioner of Education to prescribe, subject to the approval of the
Regents, regulations governing the examination and certification of teach-
ers employed in all public schools in the State.

Subdivision (1) of section 3006 of the Education Law provides that the
Commissioner of Education may issue such teacher certificates as the
Regents Rules prescribe.

2. LEGISLATIVE OBJECTIVES:
The proposed amendment carries out the objectives of the above-

referenced statutes by modifying the degree requirements in the Regula-
tions of the Commissioner of Education for the clinically rich teacher
preparation pilot program, by providing program providers with the flex-
ibility to confer a degree other than the Master of Arts in Teaching degree.

3. NEEDS AND BENEFITS:
At its April 2010 meeting, the Board of Regents established certain

eligibility requirements to participate in the clinically rich teacher prepara-
tion pilot program, including certain curriculum requirements, a clinical
component, mentoring and training requirements and requirements for the
conferral of degrees upon completion of the program.

The regulation adopted in April 2010 provided, among other things,
that completion of the pilot programs would lead to a professional Master
of Arts in Teaching degree.Some higher education institutions offering
graduate teacher education programs do not have the authority to confer a
Master of Arts in Teaching degree.In order to provide these institutions
with the flexibility to confer other appropriate degrees, the proposed
amendment authorizes higher education institutions to confer one of the
specialized degrees in education prescribed in section 3.50(b)(5) of the
Rules of the Board of Regents, a Master of Professional Studies degree or
a Master of Arts or Master of Science degree as prescribed in section
3.50(a) of the Rules of the Board of Regents.For institutions, other than
institutions of higher education, that meet the requirements in section
52.21(b)(5) of the Commissioner's regulations, the Regents will confer a
Master of Arts in Teaching degree upon their candidates.

4. COSTS:
(a) Cost to State government: The proposed amendment will not impose

any additional costs on State government, including the State Education
Department.

(b) Cost to local government: The proposed amendment will not impose
any additional costs on local government.

(c) Cost to private regulated parties: The proposed amendment will not
impose any additional costs on private regulated parties.

(d) Costs to the regulatory agency: As stated above in Costs to State
Government, the amendment does not impose any additional costs on the
State Education Department.

5. LOCAL GOVERNMENT MANDATES:
The proposed amendment will not impose any mandates on local

governments.
6. PAPERWORK:
The proposed amendment does not impose any paper requirements.
7. DUPLICATION:
The amendment does not duplicate other existing State or Federal

requirements.
8. ALTERNATIVES:
There were no significant alternative proposals considered.
9. FEDERAL STANDARDS:
There are no Federal standards that deal with graduate level clinically

rich program requirements qualifying individuals to teach in the New
York State public schools, the subject matter of this amendment.

10. COMPLIANCE SCHEDULE:
If adopted as an emergency measure at the March Regents meeting, the

proposed amendment will become effective on March 11, 2011.
Regulatory Flexibility Analysis

At its April 2010 meeting, the Board of Regents established certain
eligibility requirements to participate in the clinically rich teacher prepara-
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tion pilot program, including certain curriculum requirements, a clinical
component, mentoring and training requirements and requirements for the
conferral of degrees upon completion of the program.

The regulation adopted in April 2010 provided, among other things,
that completion of the pilot programs would lead to a professional Master
of Arts in Teaching degree. Some higher education institutions offering
graduate teacher education programs do not have the authority to confer a
Master of Arts in Teaching degree. In order to provide these institutions
with the flexibility to confer other appropriate degrees, the proposed
amendment authorizes higher education institutions to confer one of the
specialized degrees in education prescribed in section 3.50(b)(5) of the
Rules of the Board of Regents, a Master of Professional Studies degree or
a Master of Arts or Master of Science degree as prescribed in section
3.50(a) of the Rules of the Board of Regents. For institutions, other than
institutions of higher education, that meet the requirements in section
52.21(b)(5) of the Commissioner's regulations, the Regents will confer a
Master of Arts in Teaching degree upon their candidates.

The proposed amendment provides flexibility to institutions of higher
education that participate in the clinically rich teacher preparation pilot
program. Because it is evident from the nature of the amendment that it
does not affect small businesses or local governments, no further steps
were needed to ascertain that fact and none were taken. Accordingly, a
regulatory flexibility analysis for small businesses and local governments
Is not required and one has not been prepared.
Rural Area Flexibility Analysis

1. Types and estimate of number of rural areas:
The proposed amendment will impact institutions that elect to offer a

clinically rich teacher preparation program, which may include colleges
and universities that are selected by the Board of Regents to participate in
this program. These institutions may be located in the 44 rural counties
with fewer than 200,000 habitants and the 71 towns and urban counties
with a population density of 150 square miles or less.

2. Reporting, recordkeeping and other compliance requirements and
professional services:

The proposed amendment authorizes higher education institutions to
confer one of the specialized degrees in education prescribed in section
3.50(b)(5) of the Rules of the Board of Regents, a Master of Professional
Studies degree or a Master of Arts or Master of Science degree as
prescribed in section 3.50(a) of the Rules of the Board of Regents.

3. Costs:
The proposed amendment does not impose any additional costs on

regulated entities.
4. Minimizing adverse impact:
Implementation of the proposed rule will not have a negative impact on

entities or individuals located in rural communities. The proposed amend-
ment is permissive in nature. Only program providers that wish to offer a
clinically rich principal preparation pilot program are required to meet the
new requirements for such programs.

Moreover, the proposed amendment provides flexibility to program
providers located in all areas of the State, including rural areas. The
proposed amendment allows institutions of higher education that are
selected by the Board of Regents to participate in this pilot program to
confer other appropriate degrees beyond the Master of Arts in Teaching
degree.

5. Rural area participation:
The concept of the graduate level clinically rich pilot programs was

shared with the State Professional Standards and Practices Board for
Teaching and comments were solicited from this board. This is an advi-
sory group to the Board of Regents and the Commissioner of Education on
matters pertaining to teacher education, certification, and practice. The
board has representatives who live and/or work in rural areas, including
individuals who are employed as educators in rural school districts.

Job Impact Statement
The purpose of the proposed amendment is to amend the degree require-

ments for the graduate level clinically rich teacher preparation pilot
program to provide higher education institutions that participate in the
pilot program with the flexibility to confer degrees other than a Master of
Arts in Teaching degree.

Because it is evident from the nature of the rule that it will not have a
substantial adverse impact on jobs and employment opportunities, no af-
firmative steps were needed to ascertain that fact and none were taken.
Accordingly, a job impact statement is not required, and one has not been
prepared.

NOTICE OF ADOPTION

Qualified School Construction Bonds (QSCB) and Qualified
Zone Academy Bonds (QZAB)

I.D. No. EDU-35-10-00019-A
Filing No. 269
Filing Date: 2011-03-15
Effective Date: 2011-03-30

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 155.22 of Title 8 NYCRR.

Statutory authority: Education Law, sections 101(not subdivided),
207(not subdivided), 305(1) and (2); and 26 USC sections 54E and 54F

Subject: Qualified School Construction Bonds (QSCB) and Qualified
Zone Academy Bonds (QZAB).

Purpose: To establish requirements for QSCB and to update QZAB
provisions.

Text or summary was published in the September 1, 2010 issue of the
Register, I.D. No. EDU-35-10-00019-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
from: Chris Moore, State Education Department, Office of Counsel, State
Education Building Room 148, 89 Washington Avenue, Albany, NY
12234, (518) 473-8296, email: legal@mail.nysed.gov

Assessment of Public Comment

Since publication of a Notice of Revised Rule Making in the State
Register January 19, 2011, the State Education Department received
the following comment:

COMMENT:

Revise the proposed rule to allow Qualified School Construction
Bond (QSCB) allocations to be made on the basis of partnerships be-
tween school districts and businesses that specialize in the growth of
the ‘‘green’’ economy. These types of school/business partnerships
can help districts reduce school utility costs (for ex. through solar and
wind performance contracts), enhance school safety (for ex. cloud
computer 911 security systems) and help grow the electric car
economy and reduce unemployment. In addition, they would by their
nature limit the number of times a school district could apply for
QSCB funds and therefore enable more school districts in the long
term to apply for and receive QSCB funding.

DEPARTMENT RESPONSE:

The Department believes it would be inappropriate to revise the
proposed rule as suggested. Unlike the Qualified Zone Academy Bond
(QZAB) program under 26 USC sections 1397E and 54E, there is no
mandate in the federal authorizing statute for the QSCB program (26
USC section 54F) requiring that QSCB funds be awarded in coopera-
tion with a business entity. Furthermore, the purpose of the QSCB
funding program is specifically to assist school districts with grant
funds to construct, rehabilitate or repair school facilities in order to
advance educational achievement. It is inappropriate to attempt to tie
the funding to specific industries, such as the solar, wind, other
‘‘green’’ industries, or cloud computing. This would limit the ability
of local boards of education to apply for and utilize the funding to best
suit the instructional needs of their particular district.

Nevertheless, while the Department declines to revise the proposed
rule to provide for QSCB allocations on the basis of partnerships be-
tween school districts and ‘‘green’’ industries, there is nothing in the
proposed rule that would prevent an applicant from using the allocated
funding for improvements that included green concepts in the
construction, rehabilitation or repair of a public school facility.
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NOTICE OF ADOPTION

Distinguished Educators

I.D. No. EDU-43-10-00009-A
Filing No. 271
Filing Date: 2011-03-15
Effective Date: 2011-03-30

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 100.17 of Title 8 NYCRR.
Statutory authority: Education Law, sections 207(not subdivided), 305(1),
211-b(1-5), 211-c(1-8); and L. 2007, ch. 57, part A, section 1
Subject: Distinguished Educators.
Purpose: To prescribe requirements regarding appointment of distin-
guished educators to assist low-performing schools.
Text or summary was published in the October 27, 2010 issue of the Reg-
ister, I.D. No. EDU-43-10-00009-P.
Final rule as compared with last published rule: No changes.
Revised rule making(s) were previously published in the State Register
on January 19, 2011.
Text of rule and any required statements and analyses may be obtained
from: Chris Moore, State Education Department, Office of Counsel, State
Education Building Room 148, 89 Washington Ave., Albany, NY 12234,
(518) 473-8296, email: legal@mail.nysed.gov
Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Amend Teacher Education Program Registration and
Certification Requirements for Special Education

I.D. No. EDU-43-10-00011-A
Filing No. 249
Filing Date: 2011-03-15
Effective Date: 2011-03-30

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of sections 52.21, 80-3.7, 80-4.2 and 80-4.3 of
Title 8 NYCRR.
Statutory authority: Education Law, sections 207(not subdivided), 305(1)
and (2) and 3004(1)
Subject: Amend teacher education program registration and certification
requirements for special education.
Purpose: Restructure the adolescence level special education certificate
structure to fill the need for special education teachers.
Text or summary was published in the October 27, 2010 issue of the Reg-
ister, I.D. No. EDU-43-10-00011-P.
Final rule as compared with last published rule: No changes.
Revised rule making(s) were previously published in the State Register
on January 5, 2011.
Text of rule and any required statements and analyses may be obtained
from: Christine Moore, New York State Education Department, 89
Washington Avenue, Albany, NY 12234, (518) 473-8296, email:
cmoore@mail.nysed.gov
Assessment of Public Comment

Since publication of a Notice of Proposed Rule Making in the State
Register on October 27, 2010, the State Education Department
received one comment, which was generally supportive, but included
the following comments.

COMMENT: The commenter expressed concern that the division
of grade ranges of students with disabilities certificate titles does not
align with the grade ranges in existence in school buildings.

RESPONSE: To the extent practicable, the grade ranges parallel the
structure of the general education certificates. The Department will be
reviewing the entire structure of grades ranges for all certificates in
the future, and will align, to the extent possible, with the structure of
state school buildings.

COMMENT: The commenter requested greater clarity on the scope
of instructional practice for teachers with the new adolescence grades
7-12 (generalist) certificate title.

REPSONSE: Since publishing the rule, the Department has pro-
vided guidance regarding the functions of teachers with the new cer-
tificate title. Additional guidance is also being developed for the
registration of programs leading to the new certificate.

COMMENT: The commenter indicated that teacher education
programs preparing candidates for the new students with disabilities
7-12 Generalist certificate, must require, as part of the teacher prepa-
ration program of study, coursework that addresses the needs of
students functioning at a lower developmental level.

RESPONSE: The regulations require that registered programs
prepare candidates of students with disabilities programs for students
functioning within a wide range of developmental levels. Addition-
ally, the Department has developed a guidance template for teacher
preparation programs to ensure they are aware of this requirement.

COMMENT: The commenter recommends that the State Education
Department establish minimum requirements for co-teaching and col-
laboration for students with disabilities teachers with subject area
extensions to guide school districts and BOCES and for accountability
purposes.

RESPONSE: The regulations require weekly collaboration between
a certified general education content specialist in the subject and the
teacher who holds an extension under this subdivision, with at least
one period per month co-taught by both teachers. The Department
believes that school districts and BOCES should have the flexibility to
reasonably determine the appropriate quantity of time needed, within
the existing regulatory language, for collaboration and co-teaching at
the local level.

COMMENT: The commenter recommends that the State Education
Department extend the amount of time for individuals to complete
requirements through individual evaluation for the students with dis-
abilities certificates that are being phased out.

RESPONSE: SED agrees and the proposed amendment has been
amended to extend the time for individuals to complete requirements
through individual evaluation until September 1, 2014.

NOTICE OF ADOPTION

Special Education Programs and Services for Students with
Disabilities

I.D. No. EDU-51-10-00011-A
Filing No. 268
Filing Date: 2011-03-15
Effective Date: 2011-03-30

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of sections 200.1 and 200.4 of Title 8 NYCRR.
Statutory authority: Education Law, sections 207, 305(1), (2) and (20),
4402 and 4403(3)
Subject: Special Education Programs and Services for Students with
Disabilities.
Purpose: To conform Commissioner's regulations to federal and State
terminology changes.
Text or summary was published in the December 22, 2010 issue of the
Register, I.D. No. EDU-51-10-00011-P.
Final rule as compared with last published rule: No changes.
Text of rule and any required statements and analyses may be obtained
from: Chris Moore, State Education Department, Office of Counsel, State
Education Building, Room 148, 89 Washington Ave., Albany, NY 12234,
(518) 473-8296, email: legal@mail.nysed.gov
Assessment of Public Comment

Since publication of a Notice of Proposed Rule Making in the State
Register on December 22, 2010, the State Education Department
(SED) received the following comments on the proposed amendment.

1. COMMENT:
The majority of comments supported the proposed change to
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replace the term ‘‘mental retardation’’ with ‘‘intellectual disability.’’
Supportive comments included: the change provides consistency with
State and federal statutes and uses a less ‘‘derogatory’’ term that does
not carry the stigma and negativity that is now associated with the
term ‘‘mental retardation;’’ the term reflects the true nature of the dis-
ability and focuses less on bias; the term matches the definition of the
disability more appropriately and focuses on the intellectual abilities
that affect a student's educational performance.

DEPARTMENT RESPONSE:
Comments are supportive in nature and no response is necessary.
2. COMMENT:
Do not understand the reason for the change, other than because the

term has been deemed politically incorrect. Changing the term is not
going to enable students who have lower IQ's to be any more success-
ful and earn local or Regent's diplomas; may create discrimination in
part by being secretive about issues regarding abilities/disabilities.
Students' strengths and weaknesses should not be disguised by the
disability classification; the term should be consistent with medical
terminology in the Diagnostic Statistical manual so as not to confuse
professionals and parents; the term ‘‘intellectual disability’’ may
disguise a student's strengths and weaknesses. The proposed clas-
sification change does not reflect the global aspect of mental retarda-
tion, which is a critical consideration when assessing and determining
the appropriateness of this classification for a student, while the cur-
rent term, ‘‘mental retardation’’, encompasses the characteristic of a
significantly impaired rate of learning. A diagnosis should be based
on a student's differences, and suggest the label ‘‘intellectual differ-
ences’’ is a more proper classification for children with mental
retardation. The term ‘‘intellectual disability’’ is not easily distin-
guishable from ‘‘learning disability’’, and could easily be thought to
be one in the same.

DEPARTMENT RESPONSE:
The proposed change in the classification term to ‘‘intellectual dis-

ability’’ is intended to address issues of respect and dignity for
individuals with disabilities and to offset the negative and derogatory
connotations that are associated with the term ‘‘mental retardation’’.
While the proposed amendment replaces the term ‘‘mental retarda-
tion’’ with ‘‘intellectual disability,’’ it does not change the existing
definition of such term, which is defined broadly enough to reflect
students' differences and includes ‘‘subaverage general intellectual
functioning.’’ The definition of the term would also distinguish a
student with an ‘‘intellectual disability’’ from one with a ‘‘learning
disability.’’

3. COMMENT:
Support the proposed amendment as long as the definition previ-

ously associated with the term ‘‘mentally retarded’’ is not changed.
DEPARTMENT RESPONSE:
The proposed amendment will replace the term ‘‘mental retarda-

tion’’ with ‘‘intellectual disability’’ in State regulations to be consis-
tent with the terminology change in federal law. However, it does not
change the existing definition of such term in section 200.1(zz)(7) of
the Regulations of the Commissioner of Education.

4. COMMENT:
Will ‘‘intellectual disability’’ replace ‘‘mental retardation’’ as one

of the 13 disability categories used on individualized education
programs (IEPs) and for diagnosis?

DEPARTMENT RESPONSE:
Yes. If adopted, the term ‘‘intellectual disability’’ will replace

‘‘mental retardation’’ as one of the thirteen disability classifications
that a Committee on Special Education (CSE) must use to identify a
student who is eligible for special education, and would be indicated
in a student's IEP.

5. COMMENT:
If the amendment is adopted, the CSE will have to submit even

more paperwork than they need to complete now.
DEPARTMENT RESPONSE:
The proposed amendment only changes the term ‘‘mental retarda-

tion’’ to ‘‘intellectual disability’’, and does not include any additional
paperwork requirements.

6. COMMENT:

The attempt to rename a particular classification brings into ques-
tion all of the 13 classifications currently in use, which are confusing
and painful for parents. Propose revisiting the appropriateness of 13
classifications instead of just one. Recommend using the classifica-
tions utilized by other states (i.e., Mild, Moderate, and Severe) as
these descriptors more accurately reflect the degree of impact of the
disability on the student's ability to participate and make progress in
their educational program.

DEPARTMENT RESPONSE:

34 CFR section 300.8 defines the term ‘‘child with a disability’’
and provides a definition of 13 disability classifications. The thirteen
disability categories included in New York State's definition of a
‘‘student with a disability in section 200.1(zz) of Regulations of the
Commissioner of Education are consistent with federal terms and
definitions, and the proposed amendment, which replaces the term
‘‘mental retardation’’ with ‘‘intellectual disability’’, ensures continued
consistency with federal terminology. While federal regulations allow
a State to use the term ‘‘developmental delay’’ for a child who needs
special education who is between the ages of three and nine and who
is experiencing a developmental delay in physical development,
cognitive development, communication development, social or
emotional development and/or adaptive development, federal regula-
tions do not provide this same flexibility to students older than age
nine.

7. COMMENT:

The correct name of OPWDD is the Office for People With
Developmental Disabilities, not the Office of People With Develop-
mental Disabilities.

DEPARTMENT RESPONSE:

‘‘Office of People With Developmental Disabilities’’ was a
typographical error in the announcement regarding the proposed
changes to the regulations that was posted on the Department's
website. The actual proposed amendment uses the correct name, ‘‘Of-
fice for People With Developmental Disabilities.’’

NOTICE OF ADOPTION

Standing Committees of the Board of Regents

I.D. No. EDU-51-10-00012-A
Filing No. 275
Filing Date: 2011-03-15
Effective Date: 2011-03-30

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 3.2(a) and (d)(6) of Title 8 NYCRR.

Statutory authority: Education Law, section 207

Subject: Standing Committees of the Board of Regents.

Purpose: To change Adult Education and Workforce Development com-
mittee name to ‘‘Adult Career and Continuing Education Services
(ACCES)’’.

Text or summary was published in the December 22, 2010 issue of the
Register, I.D. No. EDU-51-10-00012-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
from: Chris Moore, State Education Department, Office of Counsel, State
Education Building Room 148, 89 Washington Ave., Albany, NY 12234,
(518) 473-8296, email: legal@mail.nysed.gov

Assessment of Public Comment
The agency received no public comment.
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NOTICE OF ADOPTION

Teacher Certification

I.D. No. EDU-51-10-00022-A
Filing No. 272
Filing Date: 2011-03-15
Effective Date: 2011-03-30

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 80-1.6 of Title 8 NYCRR.
Statutory authority: Education Law, sections 207 (not subdivided), 305(1)
and (2), 3001(2), 3004(1) and 3006(1)
Subject: Teacher Certification.
Purpose: Extends the time validity of provisional or initial certificates for
those who have met all requirements except citizenship.
Text or summary was published in the December 22, 2010 issue of the
Register, I.D. No. EDU-51-10-00022-P.
Final rule as compared with last published rule: No changes.
Text of rule and any required statements and analyses may be obtained
from: Chris Moore, State Education Department, Office of Counsel, State
Education Building Room 148, 89 Washington Ave., Albany, NY 12234,
(518) 473-8296, email: legal@mail.nysed.gov
Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Appeals to Commissioner of Education Relating to New York
City Charter School Location/Co-Location and Building Usage
Plans

I.D. No. EDU-52-10-00012-A
Filing No. 267
Filing Date: 2011-03-15
Effective Date: 2011-03-30

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Parts 275 and 276 of Title 8 NYCRR.
Statutory authority: Education Law, sections 101, 207, 305(1) and (2),
310(1) and (7), 311 and 2853(3)(a-5); and L. 2010, ch. 101, section 15
Subject: Appeals to Commissioner of Education relating to New York
City charter school location/co-location and building usage plans.
Purpose: Establish special procedures for appeals relating to New York
City charter school location/co-location and building usage plans.
Substance of final rule: The Commissioner of Education proposes to
amend Parts 275 and 276 of the Commissioner's Regulations, effective
March 30, 2011, relating to appeals concerning New York City charter
school location/co-location and building usage plans brought pursuant to
Education Law §§ 310 and 2853(3)(a-5). The following is a summary of
the substance of the proposed amendment.

Section 275.8(a) and (b) of the Commissioner's Regulations are
amended to require that the memorandum of law in such appeals be served
with the petition.

Section 275.9(a) is amended to require that pleadings and papers in
such appeals be filed with the Department's Office of Counsel within the
period specified in new section 276.11.

Section 275(a) is amended to provide that petitions in such appeal must
contain the notice prescribed in section 276.11.

Section 275.13(a) is amended to provide that the time to answer in an
expedited charter school location/co-location appeal shall be governed by
Education Law section 2853(3)(a-5) and section 276.11.

Section 275.14(a) is amended to provide that a reply in an expedited
charter school location/co-location appeal shall be served within the time
prescribed by section 276.11.

Section 276.1(d) is added to provide that the provisions of section 276.1,
relating to stay of proceedings, shall not apply to an expedited charter
school location/co-location appeal.

Section 276.2(g) is added to provide that the provisions of section 276.2,
relating to oral argument, shall not apply to an expedited charter school
location/co-location appeal.

Section 276.4(a) is amended to provide that memoranda of law in

expedited charter school location/co-location appeals shall be served and
filed in the manner prescribed in section 276.11.

Section 276.8(f) is added to provide that the provisions of section 276.8,
relating to reopening of a prior decision, shall not apply to an expedited
charter school location/ co-location appeal.

Section 276.11 is added to establish procedures in expedited charter
school location/co-location appeals.

Section 276.11(a) sets forth definitions of ‘‘board of education’’ and
‘‘day.’’

Section 276.11(b) sets forth the applicability of the section. The
procedures set forth in the section shall apply to appeals pursuant to Educa-
tion Law § 2853(3)(a-5) from:

(1) final determinations of the board of education to locate or co-locate
a charter school within a public school building;

(2) the implementation of, and compliance with, the building usage
plan developed pursuant to Education Law § 2853(3)(a-3); and/or

(3) revisions of such a building usage plan on the grounds that such
revision fails to meet the standards set forth in Education Law § 2853(3)(a-
3)(2)(B).

Except as provided in section 276.11, the procedures set forth in Part
275 and Part 276 shall govern the practice in such appeals. The initiation
of an appeal shall not, in and of itself, effect a stay of any proceedings on
the part of respondent and a stay order shall not be available in an
expedited appeal pursuant to section 276.11.

Section 276.11(c) establishes requirements relating to the petition and
notice of petition in such appeals. The petition shall be served in the man-
ner prescribed in section 275.8(a) of this Title, together with all of
petitioner's affidavits, exhibits and supporting papers and petitioner's
memorandum of law, if any. The petition may not include any claims
challenging actions other than determinations of the City School District
of the City of New York to locate or co-locate a charter school within a
public school building or the implementation of, and compliance with, the
building usage plan developed pursuant to Education Law § 2853(a-3), or
the revision of such a building usage plan, as set forth in subdivision (a) of
this section. The petition must contain the notice prescribed in section
276.11. The failure to use the Notice of Petition required by this subdivi-
sion shall result in dismissal of the expedited appeal and the Commis-
sioner may dismiss the appeal on such ground at any stage of the
proceedings.

Section 276.11(d) establishes requirements for the filing of pleadings
and papers. Within 1 day after the service of any pleading or paper, the
original of any pleading or paper served under section 276.11, together
with the affidavit of verification and an affidavit proving the service of a
copy thereof, shall be transmitted to the Office of Counsel, New York
State Education Department, State Education Building, Albany, NY
12234, by personal delivery, express mail delivery, or equivalent means
reasonably calculated to assure receipt of such pleading or paper within 24
hours of service. The affidavit of service shall be in substantially the form
set forth in section 275.9. The fee for filing the petition shall be as provided
in section 275.9(c).

Section 276.11(e) establishes requirements relating to service of
subsequent pleadings and supporting papers. An answer shall be served
within 10 days of service of the petition and a reply to each affirmative
defense raised in the answer shall be served within two days of service of
the answer. The Commissioner, in his/her sole discretion, may excuse a
failure to serve an answer or reply within the time prescribed herein for
good cause beyond the control of the requesting party; the reasons for
such failure shall be set forth in the answer or reply. Service of all
subsequent pleadings and supporting papers shall be made by personal
delivery or next day delivery by express mail or a private express delivery
service, in accordance with the provisions of section 275.8(b); provided
that, upon consent of the receiving party, service of subsequent pleadings
and supporting papers may be made by electronic mail (e-mail)
communication.

Section 276.11(f) establishes requirements relating to the memorandum
of law. Memoranda of law, consisting of the parties' arguments of law,
may be submitted by any party to an appeal. The petitioner shall serve and
file any memorandum of law with the petition, and respondent shall serve
and file any memorandum of law with the answer. The petitioner shall
serve and file any reply memorandum of law with the reply.

Section 276.11(g) establishes requirements relating to the dismissal of
claims. Any claims included in the petition in an expedited appeal in viola-
tion of 276.11(c)(1) shall be dismissed by the Commissioner without prej-
udice to commencing a non-expedited appeal pursuant to Education Law
§ 310, Part 275 of this Title and this Part within 10 days after receipt of the
decision dismissing such claims. Any claims raised in a non-expedited ap-
peal brought pursuant to Education Law § 310, Part 275 of this Title and
Part 276 which challenge actions set forth in section 276.11(b)(1) shall be
dismissed with prejudice unless the petitioner has waived the right to an
expedited appeal in accordance with section 276.11(h).
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Section 276.11(h) establishes procedures for waiver of an expedited
appeal. The petitioner may intentionally waive the right to an expedited
appeal pursuant to this section and opt to commence a non-expedited ap-
peal pursuant to Education Law § 310, Part 275 of this Title and this Part.
Such waiver shall be in writing and shall explicitly state that the right to an
expedited appeal pursuant to Education Law § 2853(3)(a-5) and section
276.11 of the Regulations of the Commissioner is waived.
Final rule as compared with last published rule: Nonsubstantive changes
were made in section 276.11(c)(1) and (f).
Text of rule and any required statements and analyses may be obtained
from: Chris Moore, State Education Department, Office of Counsel, State
Education Building Room 148, 89 Washington Ave., Albany, NY 12234,
(518) 473-8296, email: legal@mail.nysed.gov
Revised Regulatory Impact Statement

Since publication of a Notice of Proposed Rule Making in the State
Register on December 29, 2010, a nonsubstantial revision was made to the
proposed rule as follows:

Proposed section 276.11(c) (1) and (f) were revised to clarify that a
memorandum of law is not required but that if a party chooses to submit a
memorandum of law, it must be submitted with the petition, answer or
reply, as applicable.

This nonsubstantial revision does not require any further changes to the
previously published Regulatory Impact Statement.
Revised Regulatory Flexibility Analysis

Since publication of a Notice of Proposed Rule Making in the State
Register on December 29, 2010, a nonsubstantial revision was made to the
proposed rule as described in the Statement Concerning the Regulatory
Impact Statement submitted herewith.

This nonsubstantial revision does not require any further changes to the
previously published Regulatory Flexibility Analysis.
Revised Rural Area Flexibility Analysis

Since publication of a Notice of Proposed Rule Making in the State
Register on December 29, 2010, a nonsubstantial revision was made to the
proposed rule as described in the Statement Concerning the Regulatory
Impact Statement submitted herewith.

This nonsubstantial revision does not require any further changes to the
previously published Rural Area Flexibility Analysis.
Revised Job Impact Statement

Since publication of a Notice of Proposed Rule Making in the State
Register on December 29, 2010, a nonsubstantial revision was made to the
proposed rule as described in the Statement Concerning the Regulatory
Impact Statement submitted herewith.

The revised proposed amendment relates to appeals to the Commis-
sioner of Education pursuant to Education Law §§ 310 and 2853(3)(a-5)
relating to New York City charter school location/co-location and build-
ing usage plans. Education Law § 2853(3)(a-5) requires that petitions in
such appeals must be dismissed, adjudicated or disposed of by the Com-
missioner within ten days of the receipt of the New York City School
District's response. The revised proposed amendment modifies existing
notice, service and filing requirements in Parts 275 and 276 of the Com-
missioner's Regulations, relating to appeals to the Commissioner pursuant
to Education Law § 310, to provide for such expedited appeals consistent
with statutory requirements. The revised proposed amendment will not
have an adverse impact on jobs or employment opportunities. Because it
is evident from the nature of the amendment that it will have a positive
impact, or no impact, on jobs or employment opportunities, no further
steps were needed to ascertain those facts and none were taken. Accord-
ingly, a job impact statement is not required and one has not been prepared.
Assessment of Public Comment

Since publication of a Notice of Proposed Rule Making in the State
Register on December 29, 2010, the State Education Department received
the following comments:

1. COMMENT:
The underlying purpose of Education Law § 2853(a-5) in permitting

‘‘ten days’’ for a response by the New York City Department of Educa-
tion and ‘‘ten days’’ for adjudication by the Commissioner, was to
expedite appeals to quickly settle space disputes in New York City. Since
the Stay provisions of section 276.1 will not be available in appeals pursu-
ant to § 2853(a-5), allowing more time to answer by defining ‘‘day’’ as a
business day in section 276.11(a)(2) seems inconsistent with the expedited
nature of the process. It is recommended that the proposed rule be revised
to delete references to ‘‘business day’’.

DEPARTMENT RESPONSE:
The Department believes it is not inconsistent with the authorizing stat-

ute, and it is reasonable and appropriate under the circumstances, for the
proposed rule to define ‘‘days’’ to mean ‘‘business days’’. The expedited
process established in the statute must be consistent with due process
requirements. As a matter of fundamental fairness, the use of business

days ensures that all parties have a full and fair opportunity to prepare
their respective pleadings and ensures that the Commissioner has a full
and fair opportunity to analyze the papers submitted by the parties before
the rendering of a decision. The Legislature could not have intended that
by serving a petition on the Friday before a three-day holiday weekend,
the time for the NYC Department of Education and charter schools to re-
spond could be effectively reduced to five business days. Nor could it
have intended that the Commissioner's time to consider and decide the ap-
peal to be similarly compromised. By using business days throughout, the
proposed rule effectuates an expedited process yet provides sufficient and
appropriate time for the preparation and review of the parties' papers.

2. COMMENT:
The co-location appeal process in the proposed rule makes it difficult

for a person to file an appeal without legal counsel. The new procedures in
proposed section 276.11 appear to require that a memorandum of law
must be filed by a petitioner and most petitioners will need the assistance
of legal counsel to prepare the memorandum of law. This will discourage
individuals who cannot afford an attorney from submitting an appeal. It is
recommended that the proposed regulations be revised to remove the
requirement for legal memoranda altogether or, at a minimum, the regula-
tions should make clear that the legal memoranda are optional.

DEPARTMENT RESPONSE:
It is not the intent of the Department to require a petitioner, or any party,

to file a memorandum of law. The purpose of the provisions in 276.11(c)(1)
and (f) is to require that if a party chooses to submit a memorandum of
law, it must be served with the petition, answer or reply, as applicable.
The proposed rule has been revised to clarify this.

3. COMMENT:
The proposed filing and service requirements impose a financial barrier

for some petitioners. Proposed section 276.11(d) requires that the
petitioner file the pleadings with the Department's Office of Counsel ‘‘by
personal delivery, express mail delivery, or equivalent means reasonably
calculated to assure receipt of such pleading or paper within one business
day of such service.’’ By eliminating the ability for a petitioner to file by
mailing the petition to the Office of Counsel, the proposed rule signifi-
cantly increases the cost associated with filing an appeal, which may
discourage especially low-income parents from filing an appeal.

In addition, proposed section 276.11(e)(2) requires that service of all
pleadings other than the initial petition be made ‘‘by personal delivery or
next day delivery by express mail or a private express mail service’’
instead of by regular mail, and will increase the costs of an appeal. The
proposed rule further provides that such pleadings may, upon consent, be
served by electronic mail, but many people with limited finances do not
have easy and affordable access to electronic mail.

DEPARTMENT RESPONSE:
The special service and filing requirements for co-location appeals are

necessary to ensure that pleadings are served and filed as soon as possible
so that the Commissioner may adjudicate such appeals within the 10-day
timeframe required by Education Law § 2853(3)(a-5). To allow service
and filing by regular mail will delay the adjudicatory process by two, three
or more days and severely restrict the time remaining within which the ap-
peals must be adjudicated under the statute.

4. COMMENT:
Adoption of the proposed amendment as an emergency rule does not

appear necessary. Chapter 101 of the Laws of 2010 was signed into law on
May 28, 2010, leaving a number of months to comply with the notice of
proposed rulemaking procedures set forth in the State Administrative Pro-
cedure Act. By waiting to December to propose the rule, and adopting the
rule as an emergency rule, the Board of Regents took away the public's
ability to comment, and most co-location appeals will be governed by the
emergency rules.

DEPARTMENT RESPONSE:
The Department strongly objects to and denies the comment's implica-

tion that the Department intentionally ‘waited' until December to propose
the rule so that it could be adopted as an emergency rule in order to deny
the public's ability to comment.

Adoption of the emergency rule was necessary and authorized under
SAPA § 202(6) for the reasons stated in the Statement of Facts and Cir-
cumstances Which Necessitate Emergency Action published with the No-
tice of Emergency Adoption in the January 5, 2011State Register (EDU-
52-10-00012-E). The public was afforded an opportunity to comment
through the 45-day public comment period that commenced with publica-
tion of the Notice of Proposed Rule Making in the December 29, 2010
State Register (EDU-52-10-00012-P). In addition, the proposed rule has
been revised in response to public comment as discussed above.
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NOTICE OF ADOPTION

Regents Standing Committees

I.D. No. EDU-52-10-00013-A
Filing No. 273
Filing Date: 2011-03-15
Effective Date: 2011-03-30

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 3.2 of Title 8 NYCRR.
Statutory authority: Education Law, section 207
Subject: Regents standing committees.
Purpose: Establish the Committee on Audits/Budget and Finance as a
standing committee of the Board of Regents.
Text or summary was published in the December 29, 2010 issue of the
Register, I.D. No. EDU-52-10-00013-P.
Final rule as compared with last published rule: No changes.
Text of rule and any required statements and analyses may be obtained
from: Chris Moore, State Education Department, Office of Counsel, State
Education Building Room 148, 89 Washington Ave., Albany, NY 12234,
(518) 473-8296, email: legal@mail.nysed.gov
Assessment of Public Comment
The agency received no public comment.

Department of Health

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Children's Camps, Swimming Pools, Bathing Beaches

I.D. No. HLT-13-11-00004-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of Subparts 7-2, 6-1 and 6-2 of Title 10
NYCRR.
Statutory authority: Public Health Law, section 225
Subject: Children's Camps, Swimming Pools, Bathing Beaches.
Purpose: The amendments incorporate PHLs, including a new day camp
definition, and amend standards for swimming and camp cabins.
Substance of proposed rule (Full text is posted at the following State
website:www.health.state.ny.us): The proposed code amendments contain
the following major provisions:

The summer day camp definition and fee for a children's camp permit
have been revised to be consistent with Public Health Law (PHL);

A definition for nonpassive recreational activities with significant risk
for injury has been added, as mandated by Chapter 439 of the laws of
2009;

The list of operations exempt from regulation has been expanded to
include ‘‘pre-college,’’ school, and certain classroom based educational
programs;

Course curriculum standards for first aid and cardiopulmonary resusci-
tation (CPR) certifications have been added and references to American
Red Cross (ARC) courses removed;

The first aid course accepted for day camps with minimal physical activ-
ity was eliminated;

Camp Aquatic Directors minimum experience, certification, and train-
ing requirements have been clarified and improved;

The percent of on-duty 16-year-old lifeguards allowed to supervise the
camp's aquatic activities has been increased from 20 percent to 50 percent;

An alternative to the requirement for camps to provide a lifeguard dur-
ing camp trip swimming activities to lifeguarded facilities has been added;

The number of staff certified in CPR that are required for wilderness
swimming activities has been clarified;

Public Health Law (PHL) requirements are incorporated for the use of
the State Sex Offender Registry to determine if staff are listed (Article
13-B PHL) and providing meningococcal meningitis information to
parents of children at certain overnight camps (PHL Section 2167);

Reflective triangles have been added as an acceptable alternative to
flares in camp vehicles used to transport campers and staff;

Certain types of summer camp cabins have been exempted from the
Uniform Fire Prevention and Building Code (Uniform Code) requirements
for fire extinguishing sprinkler systems and minimum occupant floor area
requirements;

Public Health Law reference defining the term ‘‘officers’’ has been cor-
rected;

Course curriculum standards for ‘‘Lifeguard Supervision and Manage-
ment’’ have been added to Subpart 6-1 and Subpart 6-2 of the SSC.
Text of proposed rule and any required statements and analyses may be
obtained from: Katherine Ceroalo, DOH, Bureau of House Counsel,
Regulatory Affairs Unit, Room 2438, ESP, Tower Building, Albany, NY
12237, (518) 473-7488, email: regsqna@health.state.ny.us
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Summary of Regulatory Impact Statement

Statutory Authority:
The Public Health and Health Planning Council is authorized by Sec-

tion 225(4) of the Public Health Law (PHL) to establish, amend and repeal
sanitary regulations to be known as the State Sanitary Code (SSC), subject
to the approval of the Commissioner of Health. Article 13-B of the PHL
sets forth sanitary and safety requirements for children's camps. Sections
225 and 201(1)(m) authorize SSC regulation of the sanitary aspects of
businesses and activities affecting public health including children's
camps, swimming pools and bathing establishments. Sections 1340-1342
of the PHL set forth sanitary and safety requirements for bathing
establishments.

Legislative Objectives:
In authorizing adoption of the SSC and in enacting PHL Sections 225,

201(1)(m), and 1340-1342; and Article 13 B, the legislative objective was
to protect the health and safety of children.

Needs and Benefits:
The summer day camp definition and permit fee amendments are nec-

essary to be consistent with PHL and accurately define a summer day
camp in this Subpart.

The proposed amendments exempt ‘‘pre-college’’, school, and class-
room based educational programs because they are not within the intent of
the regulation.

References to American Red Cross (ARC) courses are replaced with
course curriculum standards for first aid and CPR certifications to better
specify the minimum training requirements.

The first aid course accepted for day camps with minimal physical activ-
ity was eliminated because these programs will no longer be regulated as a
result of amendments to the summer day camp definition.

Camp Aquatic Directors (CAD) minimum experience, certification,
and training requirements have been clarified and improved to ensure a
CAD will have the knowledge and experience to establish safe swimming
programs at camps.

The percentage of 16-year-old lifeguards allowed to supervise the
camp's on-site swimming activities has been increased and may make it
easier for camp operators to hire a sufficient number of lifeguards. Bather
safety is not compromised because required certifications ensure all
lifeguards have the minimum skills and knowledge to effectively supervise
swimming and each camp has an aquatics director to supervise the
lifeguard staff.

The State Sex Offender Registry checks and meningococcal disease
vaccination notification amendments incorporate PHL requirements into
the regulation making it easier for camp operators to identify and comply
with requirements to operate a children's camp.

Reflective triangles have been added as an optional warning device to
alert approaching motorists of the presence of a stopped camp vehicle.
Current standards require flares, which may pose a safety hazard and
require special storage consideration.

For camp trips to lifeguarded bathing facilities, an option has been
added for camps to provide staff members who possess training in an ap-
proved aquatic injury prevention and emergency response course instead
of lifeguarding. This option ensures that camp staff has adequate training
to oversee camp requirements and eliminates the need for the camp to hire
a lifeguard, which is often difficult to do when the camp does not have its
own bathing facility.

The wilderness swimming amendment clarifies that lifeguard staff may
count toward the number of required CPR certified staff.

Amendments are proposed to respectively eliminate and reduce burden-
some fire extinguishing sprinkler systems and floor area requirements of
the Uniform Fire Prevention and Building Construction Code (Uniform
Code) for certain simple one-story summer camp cabins that are only oc-
cupied for a few months a year.
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As a result of a change to PHL, an amendment is necessary to accurately
identify the PHL section that defines the term ‘‘officers’’ that is referenced.

Compliance Costs:
Cost to Regulated Parties:
The amendment which excludes college level educational programs

from regulation as a children's camp will have cost savings of the $100
permit fee ($200 starting April 1, 2011), and any administrative, staffing,
or other costs required for compliance with Subpart 7-2 of the SSC for
programs no longer requiring regulation.

The amendments for camp trip swimming may result in an estimated
cost savings between $160 to $225 when a specially trained staff member
is utilized instead of hiring a lifeguard.

The amendment for wilderness swimming may result in an estimated
cost savings of $67 to $120 for training additional CPR staff in instances
that the regulation was misunderstood and lifeguards were not counted to-
ward the CPR requirement.

The amendment, which eliminates the Uniform Code requirement for
fire-extinguishing sprinkler systems in certain newly constructed camp
cabins, will result in cost savings to regulated parties when constructing
these cabins. The cost savings will vary depending on each building's
design/layout and water supply. One fire sprinkler design and installation
company estimated the cost savings for a camp cabin to range from $8,000
to $12,500 depending on the camp's water supply/system. Additional cost
savings, which cannot be estimated, may be associated with the electrical
service, fire alarm system, and other unique needs of the cabin associated
with a sprinkler system installation.

Summer day camp definition, and school and classroom based educa-
tional program exemptions:

Children's programs that now qualify as a summer day camp will have
operating cost increases including a statutory $200 permit fee and any ad-
ditional costs required for compliance with Subpart 7-2 of the SSC. The
cost for newly regulated operators will vary depending on the current level
of compliance of the program with Subpart 7-2 requirements and cannot
be estimated.

Adding exemptions to the regulation for schools and summer classroom
based educational programs ensures these programs will have no costs as-
sociated with this regulation.

Sex Offender Registry Checks and Meningococcal Disease Information:
The amendments for staff sex offender registry background checks and

the distribution of meningococcal disease information incorporate existing
PHL requirements into the regulation and have already been implemented
by regulated parties. Costs associated with conducting the sex offender
checks are limited to staffing expenses to collect and submit the required
information to NYS Division of Criminal Justice Services (DCJS) and
will vary depending on the number of names to be submitted and the sal-
ary of the staff person compiling the information. It is anticipated that an
entry level staff person earning the minimum wage of $7.25/hour can
compile the necessary information for DCJS for 100 employees within a
few hours. DCJS conducts checks of the Registry free of charge.

The expenses to distribute meningococcal disease materials to camper
parents is limited to overnight camps with campers in attendance for 7 or
more consecutive nights and include the cost of printing and mailing. The
costs for affected overnight camps cannot be estimated as costs will vary
depending on the number of campers that materials must be mailed to. It is
anticipated that camps will minimize expenses by mailing the required
materials along with other information already being mailed such as health
forms.

Camp aquatic director (CAD) qualifications:
Children's camps with bathing facilities may have an initial cost

increase of approximately $60 to $160 associated with the addition of a
training course in lifeguard supervision and management to the minimum
qualifications for a CAD. However, future costs for the CAD position may
decrease between $30 to $240 as a result of eliminating the requirement
for CADs to obtain or maintain a current certification as a lifeguard or
progressive swimming instructor.

There are no costs to regulated parties associated with any other
proposed amendment.

Cost to State and Local Government:
State agencies and local governments that operate children's camps will

have the same costs and savings described in the section entitled ‘‘Cost to
Regulated Parties.’’

Because each overnight children's camp requires about four days of
staff time for a local health department (LHD) to perform regulatory
duties, the exclusion of each ‘‘pre-college’’ educational program from
regulatory oversight as a camp will allow LHD staff to be used in other
capacities.

The amendments to the summer day camp definition will result in an
estimated 284 new summer day camps. Most LHDs will have an additional
workload to perform regulatory duties.

Cost to the Department of Health:

There will be routine costs associated with printing and distributing the
amended Codes.

Local Government Mandates:
Children's camps operated by local governments will be required to

comply with the requirements of the amended sections as described in the
section entitled ‘‘Needs and Benefits’’ but the proposed amendments do
not otherwise impose new program duties or responsibilities on local
governments.

Paperwork/Reporting:
The proposed amendments incorporate existing PHL requirements for

sex offender registry checks and distribution of meningococcal disease in-
formation, which do require some paperwork; however, these require-
ments have already been implemented by regulated parties and will impose
no additional paperwork to regulated parties or State and local
governments.

Duplication:
This regulation does not duplicate any existing federal, state, or local

regulation.
Alternatives Considered:
An alternative considered was to not require the CAD to obtain training

in lifeguard supervision and management. This alternative was rejected
because a review of eight drowning incidents at children's camps identi-
fied that, in all but one of the incidents, improper management of the
camp's waterfront was a contributing factor to the incident. Additionally
consideration was given to specifying the minimum number of hours of
previous lifeguarding experience that are needed to qualify as a CAD.
Based on comments received during outreach to interested parties and lo-
cal health departments, this consideration was rejected because it was
unrealistic and too burdensome to verify and document experience in this
manner.

Another alternative considered was to establish the minimum age of
lifeguards to be 16 years old, and not limit the number of 16-year old
lifeguards. The alternative was rejected after consultation with the State
Camp Safety Advisory Council, which recommended the DOH allow 50
percent of the required on-duty lifeguards to be 16 years old.

Consideration was also given to not making any of the proposed amend-
ments, however, this was rejected because the amendments enhance cur-
rent regulations to minimize risk to camper's health and benefit camp
operators by clarifying or providing alternative options to existing
regulations.

Federal Standards:
Currently, no federal law governs the operation of children's camps,

swimming pools or bathing beaches and regulatory standards vary widely
from state to state.

Compliance Schedule:
Most of the proposed amendments are to be effective upon publication

of a Notice of Adoption in the State Register. However, the increased
permit fee will be effective April 1, 2011 and the requirement for CAD to
possess certification in ‘‘lifeguard supervision and management’’ will be
effective January 1, 2012.
Summary of Regulatory Flexibility Analysis

Types and Estimated Number of Small Businesses and Local
Governments:

There are approximately 2,861 regulated children's camps (578
overnight and 2283 summer day camps) operating in New York State, of
which all will be affected by the proposed rule. Municipalities (towns, vil-
lages, cities and school districts) operate 344 summer day camps and one
overnight camp. Most of the remaining camps are believed to be small
businesses.

Compliance Requirements:
Reporting and Recordkeeping:
There are no reporting requirements associated with the proposed

amendments.
The amendments require camps operators to maintain records of sex of-

fender registry checks for staff and meningococcal meningitis immuniza-
tion response forms for campers attending camp for seven or more consec-
utive nights; however, these amendments impose no additional
recordkeeping on regulated parties as they incorporate existing Public
Health Law (PHL) requirements into the regulation. Camp operators will
be required to maintain an additional record pertaining to camp aquatics
director certification in a lifeguard supervision and management course.

Other Affirmative Acts:
The summer day camp definition and permit fee amendments are nec-

essary to be consistent with PHL and accurately define a summer day
camp in this Subpart.

The proposed amendments exempt ‘‘pre-college’’, school, and class-
room based educational programs because they are not within the intent of
the regulation.

References to American Red Cross (ARC) courses are replaced with
course curriculum standards for first aid and CPR certifications to better
specify the minimum training requirements.
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The first aid course accepted for day camps with minimal physical activ-
ity was eliminated because these programs will no longer be regulated as a
result of amendments to the summer day camp definition.

Camp Aquatic Directors (CAD) minimum experience, certification,
and training requirements have been clarified and improved to ensure a
CAD will have the knowledge and experience to establish safe swimming
programs at camps.

The percentage of 16-year-old lifeguards allowed to supervise the
camp's on-site swimming activities has been increased and may make it
easier for camp operators to hire a sufficient number of lifeguards. Bather
safety is not compromised because required certifications ensure all
lifeguards have the minimum skills and knowledge to effectively supervise
swimming and each camp has an aquatics director to supervise the
lifeguard staff.

The State Sex Offender Registry checks and meningococcal disease
vaccination notification amendments incorporate PHL requirements into
the regulation making it easier for camp operators to identify and comply
with requirements to operate a children's camp.

Reflective triangles have been added as an optional warning device to
alert approaching motorists of the presence of a stopped camp vehicle.
Current standards require flares, which may pose a safety hazard and
require special storage consideration.

For camp trips to lifeguarded bathing facilities, an option has been
added for camps to provide staff members who possess training in an ap-
proved aquatic injury prevention and emergency response course instead
of lifeguarding. This option ensures that camp staff has adequate training
to oversee camp requirements and eliminates the need for the camp to
provide a lifeguard, which is often difficult to do when the camp does not
have its own bathing facility.

The wilderness swimming amendment clarifies that lifeguard staff may
count toward the number of required CPR certified staff.

Amendments are proposed to respectively eliminate and reduce burden-
some fire extinguishing sprinkler systems and floor area requirements of
the Uniform Fire Prevention and Building Construction Code (Uniform
Code) for certain simple one-story summer camp cabins that are only oc-
cupied for a few months a year.

As a result of a change to PHL, an amendment is necessary to accurately
identify the PHL section that defines the term ‘‘officers’’ that is referenced.

Professional Services:
There are no professional services required to comply with the proposed

amendments.
Compliance Costs:
Cost to Regulated Parties:
The amendment to exclude college level educational programs from

regulation as a children's camp will have cost savings of the $100 permit
fee ($200 starting April 1, 2011), and any administrative, staffing, or other
costs required for compliance with Subpart 7-2 of the SSC for programs
no longer requiring regulation.

The amendments for camp trip swimming may result in an estimated
cost savings between $160 to $225 when a specially trained staff member
is utilized instead of hiring a lifeguard.

The amendment for wilderness swimming may result in an estimated
cost savings of $67 to $120 for training additional CPR staff in instances
that the regulation was misunderstood and lifeguards were not counted to-
ward the CPR requirement.

The amendment, which eliminates the Uniform Code requirement for
fire-extinguishing sprinkler systems in certain newly constructed camp
cabins, will result in cost savings to regulated parties when constructing
these cabins. The cost savings will vary depending on each building's
design/layout and water supply. One fire sprinkler design and installation
company estimated the cost savings for a camp cabin to range from $8,000
to $12,500 depending on the camp's water supply/system. Additional cost
savings, which cannot be estimated, may be associated with the electrical
service, fire alarm system, and other unique needs of the cabin associated
with a sprinkler system installation.

Summer day camp definition, and school and classroom based educa-
tional program exemptions:

Children's programs that now qualify as a summer day camp will have
operating cost increases including a statutory $200 permit fee and any ad-
ditional costs required for compliance with Subpart 7-2 of the SSC. The
cost for newly regulated operators will vary depending on the current level
of compliance of the program with Subpart 7-2 requirements and cannot
be estimated.

Adding exemptions to the regulation for schools and summer classroom
based educational programs ensures these programs will have no costs as-
sociated with this regulation.

Sex Offender Registry Checks and Meningococcal Disease Information:
The amendments for staff sex offender registry background checks and

the distribution of meningococcal disease information incorporate existing
PHL requirements into the regulation and have already been implemented

by regulated parties. Costs associated with conducting the sex offender
checks are limited to staffing expenses to collect and submit the required
information to NYS Division of Criminal Justice Services (DCJS) and
will vary depending on the number of names to be submitted and the sal-
ary of the staff person compiling the information. It is anticipated that an
entry level staff person earning the minimum wage of $7.25/hour can
compile the necessary information for DCJS for 100 employees within a
few hours. DCJS conducts checks of the Registry free of charge.

The expenses to distribute meningococcal disease materials to camper
parents is limited to overnight camps with campers in attendance for 7 or
more consecutive nights and include the cost of printing and mailing. The
costs for affected overnight camps cannot be estimated as costs will vary
depending on the number of campers that materials must be mailed to. It is
anticipated that camps will minimize expenses by mailing the required
materials along with other information already being mailed such as health
forms.

Camp aquatic director qualifications:
Children's camps with bathing facilities may have an initial cost

increase of approximately $60 to $160 associated with the addition of a
training course in lifeguard supervision and management to the minimum
qualifications for a CAD. However, future costs for the CAD position may
decrease between $30 and $240 as a result of eliminating the requirement
for CADs to obtain or maintain a current certification as a lifeguard or
progressive swimming instructor.

There are no costs to regulated parties associated with any other
proposed amendment.

Cost to Local Government:
Local governments that operate children's camps will have the same

costs and savings described in the section entitled ‘‘Cost to Regulated
Parties.’’

Because each overnight children's camp requires about four days of
staff time for a local health department (LHD) to perform regulatory
duties, the exclusion of each ‘‘pre-college’’ educational program from
regulatory oversight as a camp will allow LHD staff to be used in other
capacities.

The amendments to the summer day camp definition will result in an
estimated 284 new summer day camps. Most LHDs will have an additional
workload to perform regulatory duties.

Economic and Technological Feasibility:
There are no changes requiring the use of technology.
The proposal is believed to be economically feasible for currently

regulated parties because only camps that operate a swimming pool or
bathing beach will have a cost increase, as specified in the Compliance
Cost section of this document. The economic feasibility for programs that
will now require regulation because they meet the revised definition of a
summer day camp cannot be predicted.

Minimizing Adverse Economic Impact:
The proposed rule amends the standards for children's camps to mini-

mize risk to the public health. The proposal takes into account the re-
sources available to camp operators and gives operators until the 2012
camp season to have a CAD obtain certification in a ‘‘lifeguard supervi-
sion and management’’ course. Because all children attending camp
should be provided with the same level of protection, small businesses or
local governments are not exempted from compliance with the regulations.
Where possible the rule utilizes performance standards and provides
alternatives for compliance instead of prescriptive standards. Examples
include training curriculum for CAD, CPR and first aid; camp trip swim-
ming supervision and the use of reflective triangles in addition to flares to
warn approaching motorists of the presence of a stopped vehicle. A waiver
allowing alternative arrangements that do not meet the provisions of the
Subpart but protect the health and safety of the patrons and the public can
be granted. Alternatively, should this rule have a substantial adverse
impact on a particular facility, a variance, allowing additional time to
comply with one or more requirements, can be granted if the health and
safety of the public is not prejudiced by the variance.

Small Business Participation and Local Government Participation:
The proposed amendments are generally supported by and based in part

on the recommendations received from the New York State Camp Safety
Advisory Council (A nine member council, which includes a representa-
tive for municipally operated camps). In addition, outreach for comments
from interested parties on the proposed regulations were sought on two
separate occasions in 2008 and 2010. Some minor edits were made to the
proposed amendments based on comments received.

In 2010, the Department obtained input from representatives of the
New York State Association of County Health Officials for the develop-
ment of the definition of nonpassive recreational activities with significant
risk of injury and a guidance document to assist children's program opera-
tors and local health departments with determining if a program qualified
as summer day camps.
Summary of Rural Area Flexibility Analysis

Types and Estimated Number of Rural Areas:
There are an estimated 356 day camps and 431 overnight camps operat-
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ing in the 44 counties that have population less than 200,000 and 346 day
camps and 113 overnight camps in the nine counties identified to have
townships with a population density of 150 persons or less per square
mile.

Reporting and Recordkeeping and Other Compliance Requirements:
Reporting and Recordkeeping:
There are no reporting requirements associated with the proposed

amendments.
The amendments require camps operators to maintain records of sex of-

fender registry checks for staff and meningococcal meningitis immuniza-
tion response forms for campers attending camp for seven or more consec-
utive nights; however, these amendments impose no additional
recordkeeping on regulated parties as they incorporate existing Public
Health Law (PHL) requirements into the regulation. Camp operators will
be required to maintain an additional record pertaining to camp aquatics
director certification in a lifeguard supervision and management course.

Other Compliance Requirements:
The summer day camp definition and permit fee amendments are nec-

essary to be consistent with PHL and accurately define a summer day
camp in this Subpart.

The proposed amendments exempt ‘‘pre-college’’, school, and class-
room based educational programs because they are not within the intent of
the regulation.

References to American Red Cross (ARC) courses are replaced with
course curriculum standards for first aid and CPR certifications to better
specify the minimum training requirements.

The first aid course accepted for day camps with minimal physical activ-
ity was eliminated because these programs will no longer be regulated as a
result of amendments to the summer day camp definition.

Camp Aquatic Directors (CAD) minimum experience, certification,
and training requirements have been clarified and improved to ensure a
CAD will have the knowledge and experience to establish safe swimming
programs at camps.

The percentage of 16-year-old lifeguards allowed to supervise the
camp's on-site swimming activities has been increased and may make it
easier for camp operators to hire a sufficient number of lifeguards. Bather
safety is not compromised because required certifications ensure all
lifeguards have the minimum skills and knowledge to effectively supervise
swimming and each camp has an aquatics director to supervise the
lifeguard staff.

The State Sex Offender Registry checks and meningococcal disease
vaccination notification amendments incorporate PHL requirements into
the regulation making it easier for camp operators to identify and comply
with requirements to operate a children's camp.

Reflective triangles have been added as an optional warning device to
alert approaching motorists of the presence of a stopped camp vehicle.
Current standards require flares, which may pose a safety hazard and
require special storage consideration.

For camp trips to lifeguarded bathing facilities, an option has been
added for camps to provide staff members who possess training in an ap-
proved aquatic injury prevention and emergency response course instead
of lifeguarding. This option ensures that camp staff has adequate training
to oversee camp requirements and eliminates the need for the camp to hire
a lifeguard, which is often difficult to do when the camp does not have its
own bathing facility.

The wilderness swimming amendment clarifies that lifeguard staff may
count toward the number of required CPR certified staff.

Amendments are proposed to respectively eliminate and reduce burden-
some fire extinguishing sprinkler systems and floor area requirements of
the Uniform Fire Prevention and Building Construction Code (Uniform
Code) for certain simple one-story summer camp cabins that are only oc-
cupied for a few months a year.

As a result of a change to PHL, an amendment is necessary to accurately
identify the PHL section that defines the term ‘‘officers’’ that is referenced.

Professional Services:
There are no professional services required to comply with the proposed

amendments.
Compliance Costs:
Cost to Regulated Parties:
The amendment to exclude college level educational programs from

regulation as a children's camp will have cost savings of the $100 permit
fee ($200 starting April 1, 2011), and any administrative, staffing, or other
costs required for compliance with Subpart 7-2 of the SSC for programs
no longer requiring regulation.

The amendments for camp trip swimming may result in an estimated
cost savings between $160 to $225 when a specially trained staff member
is utilized instead of hiring a lifeguard.

The amendment for wilderness swimming may result in an estimated
cost savings of $67 to $120 for training additional CPR staff in instances
that the regulation was misunderstood and lifeguards were not counted to-
ward the CPR requirement.

The amendment, which eliminates the Uniform Code requirement for
fire-extinguishing sprinkler systems in certain newly constructed camp
cabins, will result in cost savings to regulated parties when constructing
these cabins. The cost savings will vary depending on each building's
design/layout and water supply. One fire sprinkler design and installation
company estimated the cost savings for a camp cabin to range from $8,000
to $12,500 depending on the camp's water supply/system. Additional cost
savings, which cannot be estimated, may be associated with the electrical
service, fire alarm system, and other unique needs of the cabin associated
with a sprinkler system installation.

Summer day camp definition, and school and classroom based educa-
tional program exemptions:

Children's programs that now qualify as a summer day camp will have
operating cost increases including a statutory $200 permit fee and any ad-
ditional costs required for compliance with Subpart 7-2 of the SSC. The
cost for newly regulated operators will vary depending on the current level
of compliance of the program with Subpart 7-2 requirements and cannot
be estimated.

Adding exemptions to the regulation for schools and summer classroom
based educational programs ensures these programs will have no costs as-
sociated with this regulation.

Sex Offender Registry Checks and Meningococcal Disease Information:
The amendments for staff sex offender registry background checks and

the distribution of meningococcal disease information incorporate existing
PHL requirements into the regulation and have already been implemented
by regulated parties. Costs associated with conducting the sex offender
checks are limited to staffing expenses to collect and submit the required
information to NYS Division of Criminal Justice Services (DCJS) and
will vary depending on the number of names to be submitted and the sal-
ary of the staff person compiling the information. It is anticipated that an
entry level staff person earning the minimum wage of $7.25/hour can
compile the necessary information for DCJS for 100 employees within a
few hours. DCJS conducts checks of the Registry free of charge.

The expenses to distribute meningococcal disease materials to camper
parents is limited to overnight camps with campers in attendance for 7 or
more consecutive nights and include the cost of printing and mailing. The
costs for affected overnight camps cannot be estimated as costs will vary
depending on the number of campers that materials must be mailed to. It is
anticipated that camps will minimize expenses by mailing the required
materials along with other information already being mailed such as health
forms.

Camp aquatic director qualifications:
Children's camps with bathing facilities may have an initial cost

increase of approximately $60 to $160 associated with the addition of a
training course in lifeguard supervision and management to the minimum
qualifications for a CAD. However, future costs for the CAD position may
decrease between $30 to $240 as a result of eliminating the requirement
for CADs to obtain or maintain a current certification as a lifeguard or
progressive swimming instructor.

There are no costs to regulated parties associated with any other
proposed amendment.

Economic and Technological Feasibility:
There are no changes requiring the use of technology.
The proposal is believed to be economically feasible for currently

regulated parties because only camps that operate a swimming pool or
bathing beach will be impacted, as specified in the Compliance Costs sec-
tion of this document. The economic feasibility for programs that will
now require regulation because they meet the revised definition of a sum-
mer day camp cannot be predicted.

Minimizing Adverse Economic Impact on Rural Areas:
The proposed rule amends the standards for children's camps to mini-

mize risk to the public health. The proposal takes into account the re-
sources available to camp operators and gives operators until the 2012
camp season to have a CAD obtain certification in a ‘‘lifeguard supervi-
sion and management’’ course. Because all children attending camp
should be provided with the same level of protection, rural areas are not
exempted from compliance with the regulation. Where possible the rule
utilizes performance standards and provides alternatives for compliance
instead of prescriptive standards. Examples include training curriculum
for CAD, CPR and first aid; camp trip swimming supervision and the use
of reflective triangles in addition to flares to warn approaching motorists
of the presence of a stopped vehicle. A waiver allowing alternative ar-
rangements that do not meet the provisions of the Subpart but protect the
health and safety of the patrons and the public can be granted. Alterna-
tively, should this rule have a substantial adverse impact on a particular
facility, a variance, allowing additional time to comply with one or more
requirements, can be granted if the health and safety of the public is not
prejudiced by the variance.

Rural Area Participation:
The proposed amendments are generally supported by and based in part
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on the recommendations received from the New York State Camp Safety
Advisory Council (nine member council, which includes a representative
for municipally operated camps). In addition, outreach for comments from
interested parties on the proposed regulations were sought on two separate
occasions in 2008 and 2009. Some minor edits were made to the proposed
amendments based on comments received.

In 2010, the Department obtained input from representatives of the
New York State Association of County Health Officials for the develop-
ment of the definition of nonpassive recreational activities with significant
risk of injury and a guidance document to assist children's program opera-
tors and local health departments with determining if a program qualified
as summer day camps.
Job Impact Statement
No Job Impact Statement is required pursuant to Section 201-a (2)(a) of
the State Administrative Procedure Act. It is apparent, from the nature of
the proposed amendment, that it will have no impact on jobs and employ-
ment opportunities, because it does not result in an increase or decrease in
current staffing level requirements. The amendment will require some ad-
ditional training of existing facility staff at camps with on-site aquatic
programs. The minimal task associated with the distribution and collec-
tion of meningococcal disease materials, and sex offender registry checks
can be completed by existing camp staff.

Insurance Department

NOTICE OF ADOPTION

Minimum Standards for the Form, Content and Sale of Health
Insurance, Including Full and Fair Disclosure

I.D. No. INS-02-11-00013-A
Filing No. 247
Filing Date: 2011-03-14
Effective Date: 2011-03-30

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Part 52 (Regulation 62) of Title 11 NYCRR.
Statutory authority: Insurance Law, sections 201, 301, 1109, 1117, 2601,
3217, 3234 and 4512
Subject: Minimum standards for the form, content and sale of health in-
surance, including full and fair disclosure.
Purpose: To establish standards for an internal appeal procedure for long
term care insurance.
Text or summary was published in the January 12, 2011 issue of the Reg-
ister, I.D. No. INS-02-11-00013-P.
Final rule as compared with last published rule: No changes.
Text of rule and any required statements and analyses may be obtained
from: David Neustadt, New York State Insurance Department, 25 Beaver
Street, New York, NY 10004, (212) 480-5265, email:
dneustad@ins.state.ny.us
Assessment of Public Comment

This rulemaking establishes minimum standards for internal appeal
procedures for long term care insurance, nursing home & home care insur-
ance, nursing home insurance only, and home care insurance only. Long
term care insurance has been sold in New York for nearly 25 years. Due to
the long tailed nature of this product, consumers purchase the policy not
expecting to make a claim for benefits for many years. As more consum-
ers purchase long term care insurance and file claims on their coverage,
this regulation will help ensure that consumers are adequately protected at
the time of claim by requiring insurers to have an internal appeal proce-
dure available to insureds, subscribers and their authorized representatives
that meets the minimum standards established in the regulation.

The Department received comments from two parties: a state-wide trade
association representing insurers that typically write long term care insur-
ance and a law firm. Below is a summary of the comments received. The
first three comments are from the trade association and the last comment
is from the law firm.

Comment: The party stated that it is not necessary to require the infor-
mation on the internal appeal process to be included in every policy or cer-
tificate, and that requiring insurers to re-file every long term care insur-
ance policy or certificate would be an administrative burden.

Response: The Department considered the current best practice regard-
ing the manner in which an internal appeal procedure should be disclosed
to policyholders and certificate holders. To that effect, the Department
reviewed long term care insurance policies and certificates that are cur-
rently being marketed and sold in New York. Every policy and certificate
that the Department reviewed included a section that addressed an
insured's right to pursue an internal appeal of an adverse decision on a
claim. The Department decided to adopt this best practice of disclosing
the right to an internal appeal in the policy or certificate.

Internal appeals for long term care insurance is a topic that has received
national attention and was recently addressed in an amendment to the
National Association of Insurance Commissioners' (NAIC) model regula-
tion on long term care insurance. As New York and other states adopt
regulations, either the NAIC model or their own version, which address
internal appeals, insurers may need to submit filings to amend their policy
or certificate language. Thus, this administrative change is not only an is-
sue in New York.

Furthermore, while the amendment is effective upon adoption, it affects
policies and certificates delivered or issued for delivery in New York six
months or more after the effective date. Thus, insurers will have ample
time to file an amendatory rider with the Department conforming their
current appeal language to the requirements of 11 NYCRR 52.25(f), if the
existing language is not compliant. Depending on existing contractual
language, some insurers may not need to amend their current appeal
language. Other insurers that need to amend their current policy language
may seek approval of a short, one page amendatory rider that they can at-
tach to their current policies and certificates. When those insurers seek ap-
proval of a new product, they can update their language in the appropriate
place, and obviate the need to attach amendatory riders. As all insurers
have staff devoted to filing amendatory riders for a variety of reasons from
time to time, the Department does not believe that seeking approval of a
short rider within six months is an administrative burden, but only imple-
ments an administrative change that is already routinely performed by
insurers.

Comment: One party wants to exclude plans that are covered under the
Employee Retirement Income Security Act (ERISA) from complying with
the regulation. ERISA governs the claims and appeals procedures for both
insured and self-insured long term care insurance policies that are
sponsored by private employers when the plan is a part of an employee
welfare benefit plan. The party stated that layering the State's rights over
the federal rights would be confusing to consumers.

Response: The amendment applies to all long term care insurance, nurs-
ing home & home care insurance, nursing home insurance only, and home
care insurance only. The Department was mindful of the existing federal
regulatory requirements promulgated under the authority of ERISA, and
mirrored those requirements. The rule promulgated by the U.S. Depart-
ment of Labor (29 C.F.R. Section 2560.503-1), first promulgated in 1977
and amended in 2001, applies to all employee benefit plans established by
a private employer or employee organization. The rule was not designed
or updated with the unique issues of long term care insurance in mind. The
Department carefully reviewed the federal rule, and adopted standards
that will allow insurers to comply with both state and federal regulations
by using the same procedure, thus forestalling consumer confusion.
Furthermore, the federal rule does not preempt state laws regulating insur-
ance, and the federal rule permits states to exceed the minimum standards
set forth in the federal rule. New York has chosen to include fully insured
group long term care insurance plans within the scope of Section 52.25(f),
as New York is permitted to do under the authority of the federal rule
noted above. The issues surrounding ERISA were discussed with insurers
during outreach and discussed at length in the Regulatory Impact
Statement.

Comment: The party requested the deletion of requirements that the
insurer inform the insured, subscriber or authorized representative thereof
that the insurer will consider any new or modified information or explana-
tions that the insured, subscriber or authorized representative sends to the
insurer, and that the insurer will accept the names, addresses and telephone
numbers of persons who may facilitate the insurer's effective handling of
the internal appeal. The party stated that these two items are more related
to health insurance claims than to long term care insurance claims, which
are more driven by contractual language. The party also stated that the
ability of the insured to send names, addresses and telephone numbers to
the insurer to facilitate handling of the internal appeal may raise HIPAA
privacy concerns.

Response: The Department placed these two requirements for state-
ments in the policy or certificate to encourage the effective submission of
an internal appeal. The insured, subscriber or authorized representative,
upon receipt of a claim denial, may be unfamiliar with what information
the insurer may consider upon appeal. The description of additional infor-
mation that the insured might provide to the insurer encourages the
insured, subscriber or authorized representative to promptly submit a
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complete appeal, thus allowing the insurer to issue a determination on the
internal appeal in a timely fashion, which will benefit both the insurer and
insured. Furthermore, the parties' best interests are served when the
internal appeal is determined upon the best possible information (e.g. new
or modified information from long term care service providers and/or
contact information for authorized representatives and long term care ser-
vice providers). Such decision is equitable to all parties involved, whether
a favorable or unfavorable determination is reached at the conclusion of
the internal appeal. The regulation only requires a description of the type
of information the insurer may consider. Thus, the insured, subscriber or
authorized representative may voluntarily submit the information that the
insurer offers to accept. If the insured, subscriber or authorized representa-
tive has any HIPAA privacy concerns about the disclosure of information,
they can choose not to submit the information.

Comment: A party requested that the Department consider revising the
amendment to include a definition of ‘‘initial adverse benefit determina-
tion,’’ because that term is not defined in the amendment or affected sec-
tion of the regulation. The party stated that it is unclear whether that term
is intended to pertain to benefit access, benefit trigger determinations, or
the first claim submitted by an insured.

Response: The Department assumes that the party meant ‘‘initial
adverse claim determination,’’ because the amendment does not use the
term ‘‘initial adverse benefit determination.’’ The Department, after pub-
lic outreach, clarified the term by adding the requirement that the insurer
shall allow an internal appeal for an adverse claim determination that
involves expense-incurred long term care insurance coverage where the
insured, subscriber or the estate thereof has been billed a valid charge for
long term care services. For coverage that is provided without regard to
long term care expenses incurred as permitted under the Internal Revenue
Code, the insurer shall allow an internal appeal for an adverse claim deter-
mination where a plan of care has been prescribed by a licensed health
care practitioner for the insured or subscriber. These additions were made
to address an insurer's concern that an insurer would have to provide an
internal appeal for inquiries on hypothetical long term care insurance
situations. These requirements are included in Section 52.25(f)(2)(i) of the
amendment. Furthermore, Sections 3216(d)(1) and 3221(a) of the Insur-
ance Law contain the mandatory standard provisions for individual and
group accident & health insurance, including standard provisions address-
ing the claim submission process. These mandatory standards must be
included in individual and group long term care insurance policies and
certificates. The term ‘‘claim’’ is used throughout these two sections with
no formal definition. The regulation takes into account that claims submit-
ted through the formal process described in Sections 3216(d)(1) and
3221(a) of the Insurance Law may be subject to the internal appeal proce-
dure if the claim is denied in whole or in part. The Department discussed
the issue of how broadly to interpret the term ‘‘claim’’ in the Alternatives
section of the Regulatory Impact Statement, where during outreach, insur-
ers requested that the term be limited to benefit trigger determinations
only. The Department concluded that limiting the term ‘‘claim’’ to only
benefit trigger determinations would preclude internal appeals on other
critical issues, such as whether the insured has met the elimination period
of the policy, whether the provider is qualified under the terms of the
policy, or whether the benefit is covered under the policy. This restriction
does not provide consumers with a meaningful right to an internal appeal
and is inconsistent with current industry practices (i.e., insurers' current
policy and certificate language does not limit internal appeals to specific
types of claims). Thus, no changes were made in response to this com-
ment, because use of the term ‘‘initial adverse claim determination’’ is
consistent with the broad statutory claim process language set forth in all
individual and group long term care insurance policies and certificates,
and current long term care insurer industry practice.

Following a review of the comments, the Department made no revi-
sions to the amendment, because most of the issues that the comments
raised were either considered in the Regulatory Impact Statement or ad-
dressed in the amendment itself.

Public Service Commission

NOTICE OF WITHDRAWAL

PURSUANT TO THE PROVISIONS OF THE State Administrative
Procedure Act, NOTICE is hereby given of the following actions:

The following rule makings have been withdrawn from
consideration:

I.D. No. Publication Date of Proposal
PSC-05-08-00025-P January 1, 2008

PSC-48-09-00015-P December 2, 2009
PSC-01-10-00016-P January 6, 2010
PSC-41-10-00013-P October 13, 2010
PSC-45-10-00019-P November 10, 2010

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Exclude the Minimum Monthly Bill Component from the
Earnings Test Calculation

I.D. No. PSC-13-11-00005-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Commission is considering a request by Corning
Natural Gas Corporation to exclude the minimum monthly bill component
from the earnings test calculation for the last three years of an extended
negotiated contract.
Statutory authority: Public Service Law, sections 66 and 68
Subject: Exclude the minimum monthly bill component from the earnings
test calculation.
Purpose: Exclude the minimum monthly bill component from the earn-
ings test calculation.
Substance of proposed rule: The Commission is considering whether to
approve, modify or reject, in whole or in part, a filing by Corning Natural
Gas Corporation (Corning or the Company) to revise the Commission Or-
der in Case 09-G-0252. The Company proposes to exclude the minimum
monthly bill component from the earnings test calculation for the last
three years of the extended negotiated contract.
Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Leann Ayer, Public Service Commission, 3 Empire State Plaza, Albany,
New York 12223-1350, (518) 486-2655, email:
leann�ayer@dps.state.ny.us
Data, views or arguments may be submitted to: Jaclyn A. Brilling, Secre-
tary, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 474-6530, email: Secretary@dps.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(09-G-0252SP1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Amendment of Submetering Order to Allow Hazel Towers Co.,
LP to Terminate Electric Service for Failure to Pay Electric Bills

I.D. No. PSC-13-11-00006-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Commission is considering whether to approve,
deny, or modify, in whole or in part, the petition of Hazel Towers Co., LP
to amend the order allowing submetering so that it may terminate electric
service to tenants who fail to pay their electric bill.
Statutory authority: Public Service Law, sections 32, 35, 53, 65 and 66
Subject: Amendment of submetering order to allow Hazel Towers Co., LP
to terminate electric service for failure to pay electric bills.
Purpose: Amendment of submetering order to allow Hazel Towers Co.,
LP to terminate electric service for failure to pay electric bills.
Substance of proposed rule: The Public Service Commission is consider-
ing whether to approve, deny, or modify in whole or in part, the petition of
Hazel Towers Co., LP (Petitioner) to amend the Commission’s Order is-
sued January 3, 2001 (Submetering Order) allowing submetering of
electricity at Hazel Towers, located at 1730-1740 Mulford Ave, Bronx,
New York 10461 (Hazel Towers). According to the Petitioner, pursuant to
the Submetering Order, electric service cannot be terminated when tenants
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fail to pay their electric bills. The amendment proposed by Petitioner
would allow it to terminate submetered electric service, pursuant to Public
Service Law Article 2 (the Home Energy Fair Practices Act (HEFPA)), to
tenants who fail to pay their submetered electric bills.
Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Leann Ayer, Public Service Commission, 3 Empire State Plaza, Albany,
New York 12223-1350, (518) 486-2655, email:
leann�ayer@dps.state.ny.us
Data, views or arguments may be submitted to: Jaclyn A. Brilling, Secre-
tary, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 474-6530, email: secretary@dps.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(00-E-1269SP3)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Budget Allocations and Use of System Benefits Charge Funds to
Pay State Cost Recovery Fee

I.D. No. PSC-13-11-00007-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Commission is considering a petition by the New
York State Energy Research and Development Authority (NYSERDA)
requesting modifications to the Energy Efficiency Portfolio Standard
(‘‘EEPS’’) program regarding the State Cost Recovery Fee.
Statutory authority: Public Service Law, sections 4(1), 5(2) and 66(1)
Subject: Budget allocations and use of System Benefits Charge funds to
pay State Cost Recovery Fee.
Purpose: To encourage cost effective gas and electric energy conservation
in the State.
Substance of proposed rule: The Commission is considering whether to
adopt, modify, or reject, in whole or in part, potential modifications to the
Energy Efficiency Portfolio Standard (EEPS) program related to the use
of System Benefits Charge funds to pay the share of the State Cost
Recovery Fee that is allocable to the EEPS programs administered by the
New York State Energy Research and Development Authority
(NYSERDA). In particular, the Commission is considering the ‘‘Petition
for Modification’’ dated February 15, 2011 wherein NYSERDA requests
authorization to use interest earned on System Benefit Charge funds to
pay the portion of the State Cost Recovery Fee that is allocable to
NYSERDA’s EEPS programs. Alternatively, NYSERDA seeks authoriza-
tion to use EEPS program funds to pay the allocable portion of the Fee,
and a proportionate reduction of the respective energy savings targets for
the affected programs. NYSERDA is required by Section 2975 of the Pub-
lic Authorities Law to annually pay the State Cost Recovery Fee to reim-
burse New York State an allocated share of state governmental costs at-
tributable to the provision of services to public benefit corporations.
Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Leann Ayer, Public Service Commission, 3 Empire State Plaza, Albany,
New York 12223-1350, (518) 486-2655, email:
leann�ayer@dps.state.ny.us
Data, views or arguments may be submitted to: Jaclyn A. Brilling, Secre-
tary, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 474-6530, email: Secretary@dps.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(07-M-0548SP33)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Mandatory Hourly Pricing

I.D. No. PSC-13-11-00008-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Commission is considering an implementation plan
and tariff filing filed by Niagara Mohawk Power Corporation d/b/a
National Grid on Mandatory Hourly Pricing in compliance with Commis-
sion Order issued January 24, 2011 in Case 10-E-0050.
Statutory authority: Public Service Law, section 66(12)
Subject: Mandatory Hourly Pricing.
Purpose: An implementation plan and tariff filing to expand its Manda-
tory Hourly Pricing.
Substance of proposed rule: The Commission is considering whether to
approve, modify or reject, in whole or in part, an implementation plan and
tariff amendments filed by Niagara Mohawk Power Corporation d/b/a
National Grid to expand its Mandatory Hourly Pricing for customers be-
tween 250 kW and 500 kW demand filed in compliance with Commission
Order issued January 24, 2011 in Case 10-E-0050. The proposed tariff
amendments have an effective date of June 1, 2012.
Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Leann Ayer, Public Service Commission, 3 Empire State Plaza, Albany,
New York 12223-1350, (518) 486-2655, email:
leann�ayer@dps.state.ny.us
Data, views or arguments may be submitted to: Jaclyn A. Brilling, Secre-
tary, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 474-6530, email: secretary@dps.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(10-E-0050SP2)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Commodity Cost Recovery Mechanisms

I.D. No. PSC-13-11-00009-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Commission is considering a filing by Niagara
Mohawk Power Corporation d/b/a National Grid to modify its Commodity
Cost Recovery Mechanisms in compliance with Commission Order issued
January 24, 2011 in Case 10-E-0050.
Statutory authority: Public Service Law, section 66(12)
Subject: Commodity Cost Recovery Mechanisms.
Purpose: To modify its Commodity Cost Recovery Mechanisms.
Substance of proposed rule: The Commission is considering whether to
approve, modify or reject, in whole or in part, a filing by Niagara Mohawk
Power Corporation d/b/a National Grid to modify its Commodity Cost
Recovery Mechanisms in compliance with Commission Order issued
January 24, 2011 in Case 10-E-0050. The proposed tariff amendments
have an effective date of January 1, 2012.
Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Leann Ayer, Public Service Commission, 3 Empire State Plaza, Albany,
New York 12223-1350, (518) 486-2655, email:
leann�ayer@dps.state.ny.us
Data, views or arguments may be submitted to: Jaclyn A. Brilling, Secre-
tary, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 474-6530, email: secretary@dps.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
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Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(10-E-0050SP3)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Remedying Miscalculations That Resulted in Misallocated Costs
Between the Company's Sales and Transportation Customers

I.D. No. PSC-13-11-00010-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Commission is considering a proposal by New
York State Electric & Gas Corporation (Company) to remedy miscalcula-
tions associated with its stranded capacity cost calculations for January
2006 through February 2011.
Statutory authority: Public Service Law, sections 4(1), 65 and 66(1)
Subject: Remedying miscalculations that resulted in misallocated costs
between the Company's sales and transportation customers.
Purpose: Consideration of a remedy for miscalculations that resulted in
misallocated costs between the Company's sales and transportation.
Substance of proposed rule: By filing dated February 21, 2011, New
York State Electric & Gas Corporation (Company) informed the Commis-
sion of the results of its investigation into the Company’s miscalculation
of its gas stranded capacity costs for January 2006 through February 2011,
and its related misallocation of such costs charged to its transportation and
sales customers. In its February 21, 2011 filing, the Company proposed a
remedy to correct the previous misallocation. The Commission is
considering whether to grant, deny or modify, in whole or in part, ap-
proval of the Company’s proposed remedy.
Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Leann Ayer, Public Service Commission, 3 Empire State Plaza, Albany,
New York 12223-1350, (518) 486-2655, email:
leann�ayer@dps.state.ny.us
Data, views or arguments may be submitted to: Jaclyn A. Brilling, Secre-
tary, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 474-6530, email: Secretary@dps.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(10-G-0644SP1)

Workers’ Compensation Board

EMERGENCY
RULE MAKING

Pharmacy and Durable Medical Equipment Fee Schedules and
Requirements for Designated Pharmacies

I.D. No. WCB-13-11-00002-E
Filing No. 244
Filing Date: 2011-03-11
Effective Date: 2011-03-11

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of Parts 440 and 442 to Title 12 NYCRR.
Statutory authority: Workers' Compensation Law, sections 117, 13 and
13-o

Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: This rule provides
pharmacy and durable medical equipment fee schedules, the process for
payment of pharmacy bills, and rules for the use of a designated pharmacy
or pharmacies. Many times claimants must pay for prescription drugs and
medicines themselves. It is unduly burdensome for claimants to pay out-
of-pocket for prescription medications as it reduces the amount of benefits
available to them to pay for necessities such as food and shelter. Claim-
ants also have to pay out-of-pocket many times for durable medical
equipment. Adoption of this rule on an emergency basis, thereby setting
pharmacy and durable medical equipment fee schedules will help to al-
leviate this burden to claimants, effectively maximizing the benefits avail-
able to them. Benefits will be maximized as the claimant will only have to
pay the fee schedule amount and there reimbursement from the carrier will
not be delayed. Further, by setting these fee schedules, pharmacies and
other suppliers of durable medical equipment will be more inclined to
dispense the prescription drugs or equipment without requiring claimants
to pay up front, rather they will bill the carrier. Adoption of this rule fur-
ther advances pharmacies directly billing by setting forth the requirements
for the carrier to designate a pharmacy or network of pharmacies. Once a
carrier makes such a designation, when a claimant uses a designated
pharmacy he cannot be asked to pay out-of-pocket for causally related
prescription medicines. This rule sets forth the payment process for
pharmacy bills which along with the set price should eliminate disputes
over payment and provide for faster payment to pharmacies. Finally, this
rule allows claimants to fill prescriptions by the internet or mail order thus
aiding claimants with mobility problems and reducing transportation costs
necessary to drive to a pharmacy to fill prescriptions. Accordingly, emer-
gency adoption of this rule is necessary.
Subject: Pharmacy and durable medical equipment fee schedules and
requirements for designated pharmacies.
Purpose: To adopt pharmacy and durable medical equipment fee sched-
ules, payment process and requirements for use of designated pharmacies.
Substance of emergency rule: Chapter 6 of the Laws of 2007 added Sec-
tion 13-o to the Workers' Compensation Law (‘‘WCL’’) mandating the
Chair to adopt a pharmaceutical fee schedule. WCL Section 13(a)
mandates that the Chair shall establish a schedule for charges and fees for
medical care and treatment. Part of the treatment listed under Section
13(a) includes medical supplies and devices that are classified as durable
medical equipment. The proposed rule adopts a pharmaceutical fee sched-
ule and durable medical equipment fee schedule to comply with the
mandates. This rule adds a new Part 440 which sets forth the pharmacy fee
schedule and procedures and rules for utilization of the pharmacy fee
schedule and a new Part 442 which sets forth the durable medical equip-
ment fee schedule.

Section 440.1 sets forth that the pharmacy fee schedule is applicable
to prescription drugs or medicines dispensed on or after the most
recent effective date of § 440.5 and the reimbursement for drugs
dispensed before that is the fee schedule in place on the date dispensed.

Section 440.2 provides the definitions for average wholesale price,
brand name drugs, controlled substances, generic drugs, independent
pharmacy, pharmacy chain, remote pharmacy, rural area and third
party payor.

Section 440.3 provides that a carrier or self-insured employer may
designate a pharmacy or pharmacy network which an injured worker
must use to fill prescriptions for work related injuries. This section
sets forth the requirements applicable to pharmacies that are desig-
nated as part of a pharmacy network at which an injured worker must
fill prescriptions. This section also sets forth the procedures applicable
in circumstances under which an injured worker is not required to use
a designated pharmacy or pharmacy network.

Section 440.4 sets forth the requirements for notification to the
injured worker that the carrier or self-insured employer has designated
a pharmacy or pharmacy network that the injured worker must use to
fill prescriptions. This section provides the information that must be
provided in the notice to the injured worker including time frames for
notice and method of delivery as well as notifications of changes in a
pharmacy network.

Section 440.5 sets forth the fee schedule for prescription drugs. The
fee schedule in uncontroverted cases is average wholesale price minus
twelve percent for brand name drugs and average wholesale price
minus twenty percent for generic drugs plus a dispensing fee of five
dollars for generic drugs and four dollars for brand name drugs, and in
controverted cases is twenty-five percent above the fee schedule for
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uncontroverted claims plus a dispensing fee of seven dollars and fifty
cents for generic drugs and six dollars for brand-name drugs. This sec-
tion also addresses the fee when a drug is repackaged.

Section 440.6 provides that generic drugs shall be prescribed except
as otherwise permitted by law.

Section 440.7 sets forth a transition period for injured workers to
transfer prescriptions to a designated pharmacy or pharmacy network.
Prescriptions for controlled substances must be transferred when all
refills for the prescription are exhausted or after ninety days following
notification of a designated pharmacy. Non-controlled substances
must be transferred to a designated pharmacy when all refills are
exhausted or after 60 days following notification.

Section 440.8 sets forth the procedure for payment of prescription
bills or reimbursement. A carrier or self-insured employer is required
to pay any undisputed bill or portion of a bill and notify the injured
worker by certified mail within 45 days of receipt of the bill of the
reasons why the bill or portion of the bill is not being paid, or request
documentation to determine the self-insured employer's or carrier's
liability for the bill. If objection to a bill or portion of a bill is not
received within 45 days, then the self-insured employer or carrier is
deemed to have waived any objection to payment of the bill and must
pay the bill. This section also provides that a pharmacy shall not
charge an injured worker or third party more than the pharmacy fee
schedule when the injured worker pays for prescriptions out-of-
pocket, and the worker or third party shall be reimbursed at that rate.

Section 440.9 provides that if an injured worker's primary language
is other than English, that notices required under this part must be in
the injured worker's primary language.

Section 440.10 provides penalties for failing to comply with this
Part and that the Chair will enforce the rule by exercising his authority
pursuant to Workers' Compensation Law § 111 to request documents.

Part 442 sets forth the fee schedule for durable medical equipment.
Section 442.1 sets for that the fee schedule is applicable to durable

medical goods and medical and surgical supplies dispensed on or after
July 11, 2007.

Section 442.2 sets forth the fee schedule for durable medical equip-
ment as indexed to the New York State Medicaid fee schedule, except
the payment for bone growth stimulators shall be made in one
payment. This section also provides for the rate of reimbursement
when Medicaid has not established a fee payable for a specific item
and for orthopedic footwear. This section also provides for adjust-
ments to the fee schedule by the Chair as deemed appropriate in cir-
cumstances where the reimbursement amount is grossly inadequate to
meet a pharmacies or providers costs and clarifies that hearing aids
are not durable medical equipment for purposes of this rule.

Appendix A provides the form for notifying injured workers that
the claim has been contested and that the carrier is not required to re-
imburse for medications while the claim is being contested.

Appendix B provides the form for notification of injured workers
that the self-insured employer or carrier has designated a pharmacy
that must be used to fill prescriptions.
This notice is intended to serve only as an emergency adoption, to be
valid for 90 days or less. This rule expires June 8, 2011.
Text of rule and any required statements and analyses may be obtained
from: Heather MacMaster, Esq., New York State Workers' Compensation
Board, 20 Park Street, Office of General Counsel, Albany, New York
12207, (518) 486-9564, email: regulations@wcb.state.ny.us
Summary of Regulatory Impact Statement

Section 1 provides the statutory authority for the Chair to adopt a
pharmacy fee schedule pursuant to Workers' Compensation Law Sec-
tion (WCL) 13-o as added to the WCL by Chapter 6 of the Laws of
2007 which requires the Chair to adopt a pharmaceutical fee schedule.
Chapter 6 also amended WCL Section 13(a) to mandate that the Chair
establish a schedule for charges and fees for medical care and
treatment. Such medical care and treatment includes supplies and de-
vices that are classified as durable medical equipment (hereinafter
referred to as DME).

Section 2 sets forth the legislative objectives of the proposed regula-
tions which provide the fee schedules to govern the cost of prescrip-

tion medicines and DME. This section provides a summary of the
overall purpose of the proposed regulation to reduce costs of workers'
compensation and the scope of the regulation with regard to process
and guidance to implement the rule.

Section 3 explains the needs and benefits of the proposed regulation.
This section provides the explanation of the requirement of the Chair
to adopt a pharmacy fee schedule as mandated by Chapter 6 of the
Laws of 2007. The legislation authorizes carriers and self-insured
employers to voluntarily decide to designate a pharmacy or pharmacy
network and require claimants to obtain their prescription medicines
from the designated pharmacy or network. This section explains how
prescriptions were filled prior to the enactment of the legislation and
the mechanisms by which prescriptions were reimbursed by carriers
and self-insured employers. This section also provides the basis for
savings under the proposed regulation. The cost savings realized by
using the pharmacy fee schedule will be approximately 12 percent for
brand name drugs and 20 percent for generic drugs from the average
wholesale price. This section explains the issues with using the
Medicaid fee schedule. The substantive requirements are set forth that
carriers must follow to notify a claimant of a designated pharmacy or
network. This includes the information that must be included in the
notification as well as the time frames within which notice must be
provided. This section also describes how carriers and self-insured
employers will benefit from a set reimbursement fee as provided by
the proposed regulation. This section provides a description of the
benefits to the Board by explaining how the proposed regulation will
reduce the number of hearings previously necessary to determine
proper reimbursement of prescription medications by using a set fee
schedule.

Section 4 provides an explanation of the costs associated with the
proposed regulation. It describes how carriers are liable for the cost of
medication if they do not respond to a bill within 45 days as required
by statute. This section describes how carriers and self-insured
employers which decide to require the use of a designated network
will incur costs for sending the required notices, but also describes
how the costs can be offset to a certain degree by sending the notices
listed in the Appendices to the regulation with other forms. Pharma-
cies will have costs associated with the proposed regulation due to a
lower reimbursement amount, but the costs are offset by the reduction
of administrative costs associated with seeking reimbursement from
carriers and self-insured employers. Pharmacies will be required to
post notice that they are included in a designated network and a listing
of carriers that utilize the pharmacy in the network. This section
describes how the rule benefits carriers and self-insured employers by
allowing them to contract with a pharmacy or network to provide
drugs thus allowing them to negotiate for the lowest cost of drugs.

Section 5 describes how the rule will affect local governments.
Since a municipality of governmental agency is required to comply
with the rules for prescription drug reimbursement the savings af-
forded to carriers and self-insured employers will be substantially the
same for local governments. If a local government decides to mandate
the use of a designated network it will incur some costs from provid-
ing the required notice.

Section 6 describes the paperwork requirements that must be met
by carriers, employers and pharmacies. Carriers will be required to
provide notice to employers of a designated pharmacy or network, and
employers in turn will provide such notice to employees so that em-
ployees will know to use a designated pharmacy or network for pre-
scription drugs. Pharmacies will be required to post notice that they
are part of a designated network and a listing of carriers that utilize the
pharmacy within the network. This section also specifies the require-
ment of a carrier or self-insured employer to respond to a bill within
45 days of receipt. If a response is not given within the time frame, the
carrier or self-insured employer is deemed to have waived any objec-
tion and must pay the bill. This section sets forth the requirement of
carriers to certify to the Board that designated pharmacies within a
network meet compliance requirements for inclusion in the network.
This section sets forth that employers must post notification of a
designated pharmacy or network in the workplace and the procedures
for utilizing the designated pharmacy or network. This section also
sets forth how the Chair will enforce compliance with the rule by seek-
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ing documents pursuant to his authority under WCL § 111 and impose
penalties for non-compliance.

Section 7 states that there is no duplication of rules or regulations.
Section 8 describes the alternatives explored by the Board in creat-

ing the proposed regulation. This section lists the entities contacted in
regard to soliciting comments on the regulation and the entities that
were included in the development process. The Board studied fee
schedules from other states and the applicability of reimbursement
rates to New York State. Alternatives included the Medicaid fee
schedule, average wholesale price minus 15% for brand and generic
drugs, the Medicare fee schedule and straight average wholesale price.

Section 9 states that there are no applicable Federal Standards to the
proposed regulation.

Section 10 provides the compliance schedule for the proposed
regulation. It states that compliance is mandatory and that the
proposed regulation takes effect upon adoption.
Regulatory Flexibility Analysis

1. Effect of rule:
Approximately 2511 political subdivisions currently participate as

municipal employers in self-insured programs for workers' compensa-
tion coverage in New York State. As part of the overall rule, these
self-insured local governments will be required to file objections to
prescription drug bills if they object to any such bills. This process is
required by WCL § 13(i)(1) - (2). This rule affects members of self-
insured trusts, some of which are small businesses. Typically a self-
insured trust utilizes a third party administrator or group administrator
to process workers' compensation claims. A third party administrator
or group administrator is an entity which must comply with the new
rule. These entities will be subject to the new rule in the same manner
as any other carrier or employer subject to the rule. Under the rule,
objections to a prescription bill must be filed within 45 days of the
date of receipt of the bill or the objection is deemed waived and the
carrier, third party administrator, or self-insured employer is respon-
sible for payment of the bill. Additionally, affected entities must
provide notification to the claimant if they choose to designate a
pharmacy network, as well as the procedures necessary to fill prescrip-
tions at the network pharmacy. If a network pharmacy is designated, a
certification must be filed with the Board on an annual basis to certify
that the all pharmacies in a network comply with the new rule. The
new rule will provide savings to small businesses and local govern-
ments by reducing the cost of prescription drugs by utilization of a
pharmacy fee schedule instead of retail pricing. Litigation costs as-
sociated with reimbursement rates for prescription drugs will be
substantially reduced or eliminated because the rule sets the price for
reimbursement. Additional savings will be realized by utilization of a
network pharmacy and a negotiated fee schedule for network prices
for prescription drugs.

2. Compliance requirements:
Self-insured municipal employers and self-insured non-municipal

employers are required by statute to file objections to prescription
drug bills within a forty five day time period if they object to bills;
otherwise they will be liable to pay the bills if the objection is not
timely filed. If the carrier or self-insured employer decides to require
the use of a pharmacy network, notice to the injured worker must be
provided outlining that a network pharmacy has been designated and
the procedures necessary to fill prescriptions at the network pharmacy.
Certification by carriers and self-insured employers must be filed on
an annual basis with the Board that all the pharmacies in a network are
in compliance with the new rule. Failure to comply with the provi-
sions of the rule will result in requests for information pursuant to the
Chair's existing statutory authority and the imposition of penalties.

3. Professional services:
It is believed that no professional services will be needed to comply

with this rule.
4. Compliance costs:
This proposal will impose minimal compliance costs on small busi-

ness or local governments which will be more than offset by the sav-
ings afforded by the fee schedule. There are filing and notification
requirements that must be met by small business and local govern-

ments as well as any other entity that chooses to utilize a pharmacy
network. Notices are required to be posted in the workplace informing
workers of a designated network pharmacy. Additionally, a certifica-
tion must be filed with the Board on an annual basis certifying that all
pharmacies within a network are in compliance with the rule.

5. Economic and technological feasibility:
There are no additional implementation or technology costs to

comply with this rule. The small businesses and local governments are
already familiar with average wholesale price and regularly used that
information prior to the adoption of the Medicaid fee schedule. Fur-
ther, some of the reimbursement levels on the Medicaid fee schedule
were determined by using the Medicaid discounts off of the average
wholesale price. The Red Book is the source for average whole sale
prices and it can be obtained for less than $100.00. Since the Board
stores its claim files electronically, it has provided access to case files
through its eCase program to parties of interest in workers' compensa-
tion claims. Most insurance carriers, self-insured employers and third
party administrators have computers and internet access in order to
take advantage of the ability to review claim files from their offices.

6. Minimizing adverse impact:
This proposed rule is designed to minimize adverse impacts to all

insurance carriers, employers, self-insured employers and claimants.
The rule provides a process for reimbursement of prescription drugs
as mandated by WCL section 13(i). Further, the notice requirements
are to ensure a claimant uses a network pharmacy to maximize sav-
ings for the employer as any savings for the carrier can be passed on
to the employer. The costs for compliance are minimal and are offset
by the savings from the fee schedule. The rule sets the fee schedule as
average wholesale price (AWP) minus twelve percent for brand name
drugs and AWP minus twenty percent for generic drugs. As of July 1,
2008, the reimbursement for brand name drugs on the Medicaid Fee
Schedule was reduced from AWP minus fourteen percent to AWP
minus sixteen and a quarter percent. Even before the reduction in
reimbursement some pharmacies, especially small ones, were refusing
to fill brand name prescriptions because the reimbursement did not
cover the cost to the pharmacy to purchase the medication. In addition
the Medicaid fee schedule did not cover all drugs, include a number
that are commonly prescribed for workers' compensation claims. This
presented a problem because WCL § 13-o provides that only drugs on
the fee schedule can be reimbursed unless approved by the Chair. The
fee schedule adopted by this regulation eliminates this problem.
Finally, some pharmacy benefit managers were no longer doing busi-
ness in New York because the reimbursement level was so low they
could not cover costs. Pharmacy benefit managers help to create
networks, assist claimants in obtaining first fills without out of pocket
costs and provide utilization review. Amending the fee schedule will
ensure pharmacy benefit managers can stay in New York and help to
ensure access for claimants without out of pocket cost.

7. Small business and local government participation:
The Assembly and Senate as well as the Business Council of New

York State and the AFL-CIO provided input on the proposed rule.
Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas:
This rule applies to all carriers, employers, self-insured employers,

third party administrators and pharmacies in rural areas. This includes
all municipalities in rural areas.

2. Reporting, recordkeeping and other compliance requirements:
Regulated parties in all areas of the state, including rural areas, will

be required to file objections to prescription drug bills within a forty
five day time period or will be liable for payment of a bill. If regulated
parties fail to comply with the provisions of Part 440 penalties will be
imposed and the Chair will request documentation from them to
enforce the provision regarding the pharmacy fee schedule. The new
requirement is solely to expedite processing of prescription drug bills
or durable medical bills under the existing obligation under Section 13
of the WCL. Notice to the injured worker must be provided outlining
that a network pharmacy has been designated and the procedures nec-
essary to fill prescriptions at the network pharmacy. Carriers and self-
insured employers must file a certification on an annual basis with the
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Board that all the pharmacies in a network are in compliance with the
new rule.

3. Costs:
This proposal will impose minimal compliance costs on carriers

and employers across the State, including rural areas, which will be
more than offset by the savings afforded by the fee schedule. There
are filing and notification requirements that must be met by all entities
subject to this rule. Notices are required to be posted and distributed in
the workplace informing workers of a designated network pharmacy
and objections to prescription drug bills must be filed within 45 days
or the objection to the bill is deemed waived and must be paid without
regard to liability for the bill. Additionally, a certification must be
filed with the Board on an annual basis certifying that all pharmacies
within a network are in compliance with the rule. The rule provides a
reimbursement standard for an existing administrative process.

4. Minimizing adverse impact:
This proposed rule is designed to minimize adverse impact for small

businesses and local government from imposition of new fee schedules
and payment procedures. This rule provides a benefit to small busi-
nesses and local governments by providing a uniform pricing stan-
dard, thereby providing cost savings reducing disputes involving the
proper amount of reimbursement or payment for prescription drugs or
durable medical equipment. The rule mitigates the negative impact
from the reduction in the Medicaid fee schedule effective July 1, 2008,
by setting the fee schedule at Average Wholesale Price (AWP) minus
twelve percent for brand name prescription drugs and AWP minus
twenty percent for generic prescription drugs. In addition, the
Medicaid fee schedule did not cover many drugs that are commonly
prescribed for workers' compensation claimants. This fee schedule
covers all drugs and addresses the potential issue of repackagers who
might try to increase reimbursements.

5. Rural area participation:
Comments were received from the Assembly and the Senate, as

well as the Business Council of New York State and the AFL-CIO
regarding the impact on rural areas.
Job Impact Statement
The proposed amendment will not have an adverse impact on jobs. This
amendment is intended to provide a standard for reimbursement of
pharmacy and durable medical equipment bills.
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