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Department of Economic
Development

EMERGENCY
RULE MAKING

Economic Transformation and Facility Redevelopment Program

L.D. No. EDV-50-12-00001-E
Filing No. 1181

Filing Date: 2012-11-23
Effective Date: 2012-11-23

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of Parts 200-204 to Title 5 NYCRR.
Statutory authority: Economic Development Law, art. 18
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: Regulatory action is
needed immediately to implement the Economic Transformation and Fa-
cility Redevelopment Program (“the Program”) which was created by
Chapter 61 of the Laws of 2011. The Program is created to support com-
munities affected by the closure of correctional and juvenile justice
facilities. The Program will provide tax credits to firms that create jobs
and make investments in certain areas designated as economic transforma-
tion areas. The Program will leverage private sector job creation and
investments and help transform the economies of the communities in these
areas and lessen the impact of the facility closures.

New York is in the midst of a national economic slowdown. The impact
of the national financial crisis and resulting slowed economic growth was
particularly devastating to New York State and could be even more severe

for those communities where correctional and juvenile justice facilities
will be closed.

The Economic Transformation and Facility Redevelopment Program
will be a key economic development tool for creating jobs and private sec-
tor investment in communities affected by the facility closures. It is im-
perative that this Program be implemented immediately so that the State
can respond quickly to the dislocation and job losses that will likely result
from the closure of these facilities.

It bears noting that section 403 of the Economic Development Law
directs the Commissioner of Economic Development to promulgate
regulations and explicitly indicates that such regulations may be adopted
on an emergency basis.

Subject: Economic Transformation and Facility Redevelopment Program.

Purpose: Allow Dept. to implement the Economic Transformation and
Facility Redevelopment Program.

Substance of emergency rule: The regulation creates new Parts 200-204
in 5 NYCRR as follows:

1) The regulation adds the definitions relevant to the Economic
Transformation and Facility Redevelopment Program (the “Program”).
Key definitions include, but are not limited to, certificate of eligibility,
preliminary schedule of benefits, net new jobs, new business, economic
transformation area, and closed facility.

2) The regulation creates the application and review process for the
Program. In order to become a participant in the Program, an applicant
must submit a complete application by the later of: (1) the date that is
three years after the date of the closure of the closed facility located in the
economic transformation area in which the business entity would operate
or (2) January 1, 2015. An applicant must also agree to a variety of require-
ments, including, but not limited to, the following: (a) allowing the
exchange of its tax information between Department of Taxation and
Finance and Department of Economic Development (the “Department”);
(b) allowing the exchange of its tax and employer information between the
Department of Labor and the Department; and (c) agreeing to not partici-
pate in either the Excelsior Jobs Program, the Empire Zones Program or
claim any tax credits under the Brownfield Cleanup Program if admitted
into the Economic Transformation and Facility Redevelopment Program
specifically with regard to the facility located in the economic transforma-
tion area.

3) Upon receiving a complete application, the Commissioner of the
Department shall review the application to ensure it meets eligibility
criteria set forth in the statute (see 5 below). If it does not, the application
shall not be accepted. If it does meet the eligibility criteria, the Commis-
sioner may admit the applicant into the Program. If admitted into the
Program, an applicant will receive a certificate of eligibility. When
considering an application, the Commissioner shall consider factors
including, but not limited to, the overall cost and effectiveness of the proj-
ect, and whether the project is consistent with the intent of the Program. If
a participant does not start construction on or acquire a qualified invest-
ment or create at least one net new job within one year of the issuance of
its certificate of eligibility, the participant will not be eligible for any of
the Program’s tax credits.

4) The regulation sets forth the eligibility criteria for the Program. In
order to qualify for the Program, (1) a participant must create and maintain
at least five net new jobs in an economic transformation area, and must
demonstrate that its benefit-cost ratio is at least ten to one; (2) a participant
must be in compliance with all worker protection and environmental laws
and regulations; (3) a participant must not owe past due federal or state
taxes or local property taxes, unless those taxes are being paid pursuant to
an executed payment plan; and (4) the location of the participant’s opera-
tions for which it seeks tax benefits must be wholly located within the eco-
nomic transformation area.

5) In addition, a business entity that is primarily operated as a retail
business is not eligible to participate in the program if its application is for
any facility or business location that will be primarily used in making
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retail sales to customers who personally visit such facilities. A business
entity that is engaged in offering professional services licensed by the
state or by the courts of this state is not eligible to participate in the Eco-
nomic Transformation and Facility Redevelopment Program. In addition,
a business entity that is or will be principally operated as a real estate
holding company or landlord for retail businesses or entities offering
professional services licensed by the state or by the courts of this state is
also not eligible to participate in the Note, however, that that the commis-
sioner may determine that such a business entity described in the preced-
ing three sentences may be eligible to participate in the Program at the site
of a closed facility if it is pursuant to an adaptive reuse plan for a
substantial portion of such facility, the adaptive reuse plan is consistent
with the strategic plan of the Regional Economic Development Council
and it has been recommended by the Regional Economic Development
Council to the Commissioner.

6) The regulation sets forth the fourteen (14) evaluation standards that
the Commissioner can utilize when determining whether to admit an ap-
plicant to the Program. These include, but are not limited to, the following:
(1) the number of net new jobs to be created in New York State; or (2) the
amount of capital investment to be made; or (3) whether the applicant is
proposing to substantially renovate and reuse closed facilities; or (4)
whether the applicant will use energy-efficient measures, including, but
not limited to, the reduction of greenhouse gas and emissions and the
Leadership in Energy and Environmental Design (LEED) green building
rating system for the project identified in its application; or (5) whether
the application has been recommended by the Regional Economic Council
representing the region where the project will be located; or (6) the degree
to which the project is consistent with the strategic plan and priorities for
the region; or (7) the degree of economic distress in the area where the ap-
plicant will locate the project identified in its application; or (8) the degree
of an applicant’s financial viability, strength of financials, readiness and
likelihood of completion of the project identified in the application; or (9)
the degree to which the project identified in the application supports New
York State’s minority and women business enterprises; or (10) the degree
to which the project identified in the application supports the principles of
Smart Growth; or (11) the estimated return on investment that the project
identified in the application will provide to the state; or (12) the overall
economic impact that the project identified in the application will have on
a region, including, but not limited to, the impact of any direct and indirect
jobs that will be created; or (13) the degree to which other state or local
incentive programs are available to the applicant; or (14) the likelihood
that the project identified in the application would be located outside of
New York State or would not occur but for the availability of state or local
incentives.

7) The regulation states that the Commissioner shall prepare a program
report on a quarterly basis for posting on the Department’s website.

8) The regulation calls for removal of a participant in the Program for
failing to meet the application requirements or eligibility criteria of the
statute. Upon removal, a participant will be notified in writing and have
the right to appeal such removal.

9) The regulation lays out the appeal process for participants who have
been removed from the Program. A participant will have thirty (30) days
to appeal to the Department. An appeal officer will be appointed and shall
evaluate the merits of the appeal and any response from the Department.
The appeal officer will determine whether a hearing is necessary and the
level of formality required. The appeal officer will prepare a report and
make recommendations to the Commissioner. The Commissioner will
then issue a final decision in the case.

The full text of the emergency rule is available at the Department’s
website at http://esd.ny.gov/BusinessPrograms/
EconomicTransformation.html.

This notice is intended to serve only as an emergency adoption, to be
valid for 90 days or less. This rule expires February 20, 2013.

Text of rule and any required statements and analyses may be obtained

from: Thomas P Regan, NYS Department of Economic Development, 30
South Pearl Street, Albany, NY 12245, (518) 292-5123, email:
tregan@empire.state.ny.us

Regulatory Impact Statement

STATUTORY AUTHORITY:

Chapter 61 of the Laws of 2011 established Article 18 of the Economic
Development Law, creating the Economic Transformation and Facility
Redevelopment Program and authorizing the Commissioner of Economic
Development to adopt, on an emergency basis, rules and regulations
governing the Program.

LEGISLATIVE OBJECTIVES:

The emergency rulemaking accords with the public policy objectives
the Legislature sought to advance because they directly address the legisla-
tive findings and declarations that New York State needs, as a matter of
public policy, to create competitive financial incentives for businesses to
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create jobs and invest in the redevelopment of closed facilities and the
economic transformation of surrounding communities. The Economic
Transformation and Facility Redevelopment Program is created to support
communities affected by closure of correctional and juvenile justice
facilities. The Program will provide tax credits to firms that create jobs
and make investments in certain areas designated as economic transforma-
tion areas. The Program will leverage private sector job creation and
investments and help transform the economies of the communities in these
areas and lessen the impact of the facility closures. The emergency rule is
specifically authorized by the Legislature.

NEEDS AND BENEFITS:

The emergency rule is required in order to immediately implement the
statute contained in Article 18 of the Economic Development Law, creat-
ing the Economic Transformation and Facility Redevelopment Program.
The statute directed the Commissioner of Economic Development to adopt
regulations with respect to an application process and eligibility criteria
and authorized the adoption of such regulations on an emergency basis
notwithstanding any provisions to the contrary in the state administrative
procedures act. New York is in the midst of a national economic slowdown.
The impact of the national financial crisis and resulting slowed economic
growth was particularly devastating to New York State and could be even
more severe for those communities where correctional and juvenile justice
facilities will be closed.

The Economic Transformation and Facility Redevelopment Program
will be one of the State’s key economic development tools for creating
jobs and private sector investment in communities affected by the facility
closures. It is imperative that this Program be implemented immediately
so that the State can respond quickly to the dislocation and job losses that
will likely result from closure of these facilities.

This rule will establish the process and procedures for launching this
new Program in the most efficient and cost-effective manner while protect-
ing all New York State taxpayers with rules to ensure accountability, per-
formance and adherence to commitments by businesses choosing to par-
ticipate in the Program.

COSTS:

A. Costs to private regulated parties: None. There are no regulated par-
ties in the Economic Transformation and Facility Redevelopment Program,
only voluntary participants.

B. Costs to the agency, the State, and local governments: The Depart-
ment of Economic Development does not anticipate any significant costs
with respect to implementation of this program. There is no additional
cost to local governments.

C. Costs to the State government: None. There will be no additional
costs to New York State as a result of the emergency rule making.

LOCAL GOVERNMENT MANDATES:

None. There are no mandates on local governments with respect to the
Economic Transformation and Facility Redevelopment Program. This
emergency rule does not impose any costs to local governments for
administration of the Economic Transformation and Facility Redevelop-
ment Program.

PAPERWORK:

The emergency rule requires businesses choosing to participate in the
Economic Transformation and Facility Redevelopment Program to estab-
lish and maintain complete and accurate books relating to their participa-
tion in the Economic Transformation and Facility Redevelopment
Program for a period of three years beyond their participation in the
Program. However, this requirement does not impose significant ad-
ditional paperwork burdens on businesses choosing to participate in the
Program but instead simply requires that information currently established
and maintained be shared with the Department in order to verify that the
business has met its job creation and investment commitments.

DUPLICATION:

The emergency rule does not duplicate any state or federal statutes or
regulations.

ALTERNATIVES:

No alternatives were considered with regard to amending the regula-
tions in response to statutory revisions.

FEDERAL STANDARDS:

There are no federal standards in regard to the Economic Transforma-
tion and Facility Redevelopment Program. Therefore, the emergency rule
does not exceed any Federal standard.

COMPLIANCE SCHEDULE:

The period of time the state needs to assure compliance is negligible,
and the Department of Economic Development expects to be compliant
immediately.

Regulatory Flexibility Analysis

1. Effect of rule

The emergency rule imposes record-keeping requirements on all busi-
nesses (small, medium and large) that choose to participate in the Eco-
nomic Transformation and Facility Redevelopment Program. The emer-
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gency rule requires all businesses that participate in the Program to
establish and maintain complete and accurate books relating to their
participation in the Program for the duration of their term in the Program
plus three additional years. Local governments are unaffected by this rule.

2. Compliance requirements

Each business choosing to participate in the Economic Transformation
and Facility Redevelopment Program must establish and maintain
complete and accurate books, records, documents, accounts, and other ev-
idence relating to such business’s application for entry into the program
and relating to annual reporting requirements. Local governments are
unaffected by this rule.

3. Professional services

The information that businesses choosing to participate in the Eco-
nomic Transformation and Facility Redevelopment Program would be
required to keep is information such businesses already must establish and
maintain in order to operate, i.e. wage reporting, financial records, tax in-
formation, etc. No additional professional services would be needed by
businesses in order to establish and maintain the required records. Local
governments are unaftected by this rule.

4. Compliance costs

Businesses (small, medium or large) that choose to participate in the
Economic Transformation and Facility Redevelopment Program must cre-
ate new jobs and/or make capital investments in order to receive any tax
incentives under the Program. If businesses choosing to participate in the
Program do not fulfill their job creation or investment commitments, such
businesses would not receive the tax incentives. There are no other initial
capital costs that would be incurred by businesses choosing to participate
in the Economic Transformation and Facility Redevelopment Program.
Annual compliance costs are estimated to be negligible for businesses
because the information they must provide to demonstrate their compli-
ance with their commitments is information that is already established and
maintained as part of their normal operations. Local governments are unaf-
fected by this rule.

5. Economic and technological feasibility

The Department of Economic Development (“DED”) estimates that
complying with this record-keeping is both economically and technologi-
cally feasible. Local governments are unaffected by this rule.

6. Minimizing adverse impact

DED finds no adverse economic impact on small or large businesses
with respect to this rule. Local governments are unaffected by this rule.

7. Small business and local government participation

DED is in compliance with SAPA Section 202-b(6), which ensures that
small businesses and local governments have an opportunity to participate
in the rule-making process. DED has conducted outreach within the small
and large business communities and maintains continuous contact with
small and large businesses with regard to their participation in this
program. Local governments are unaffected by this rule.
Rural Area Flexibility Analysis
The Economic Transformation and Facility Redevelopment Program is a
tax credit program available to new businesses that locate in communities
affected by the closure of correctional and juvenile justice facilities, create
jobs and make private sector investments. Economic transformation areas
will be designated through implementation of these regulations. New busi-
nesses to these areas that create jobs and make investments are eligible to
apply to participate in the Program entirely at their discretion. Municipali-
ties are not eligible to participate in the Program. The emergency rule does
not impose any special reporting, record keeping or other compliance
requirements on private entities in rural areas. Therefore, the emergency
rule will not have a substantial adverse economic impact on rural areas nor
on the reporting, record keeping or other compliance requirements on
public or private entities in such rural areas. Accordingly, a rural area flex-
ibility analysis is not required and one has not been prepared.

Job Impact Statement

The emergency rule relates to the Economic Transformation and Facility
Redevelopment Program. The Economic Transformation and Facility
Redevelopment Program will enable New York State to provide financial
incentives to businesses that create jobs and make investments in com-
munities affected by the closure of correctional and juvenile justice
facilities. This Program, given its design and purpose, will have a
substantial positive impact on job creation and employment opportunities.
The emergency rule will immediately enable the Department to fulfill its
mission of job creation and investment in certain areas designated as eco-
nomic transformation areas. Because this emergency rule will authorize
the Department to immediately begin offering financial incentives to firms
that commit to creating new jobs and/or to making significant capital
investment in these areas, it will have a positive impact on job and employ-
ment opportunities. Accordingly, a job impact statement is not required
and one has not been prepared.

Department of Environmental
Conservation

REVISED RULE MAKING
NO HEARING(S) SCHEDULED

High Volume Hydraulic Fracturing
L.D. No. ENV-39-11-00020-RP

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following revised rule:

Proposed Action: Addition of Parts 52, 560 and Subpart 750-3; and
amendment of Parts 190, 550-556 and Subpart 750-1 of Title 6 NYCRR.

Statutory authority: Environmental Conservation Law, sections 1-0101,
3-0301, 9-0105, 9-0301, 9-0303, 9-0501, 9-0507, 11-0303, 11-0305, 11-
2101, 11-2103, 15-0103, 15-0105, 15-0109, 17-0101, 17-0103, 17-0303,
17-0501, 17-0511, 17-0807, 17-1709, 71-1929, 23-0303, 23-0305, 23-
0502, 23-0503 and 45-0117; and New York State Constitution, art. 14

Subject: High Volume Hydraulic Fracturing.

Purpose: Regulation of activities associated with high volume hydraulic
fracturing.

Substance of revised rule: The proposed revised rules include revisions
and additions to the Department’s oil and gas regulations, regulations on
the management of state land and to State Pollutant Discharge Elimination
System (SPDES) permitting regulations. High-volume hydraulic fractur-
ing involves the fracturing of wells utilizing more than 300,000 gallons of
water as the base fluid.

Mineral Resources.

Several of the changes proposed for the oil and gas regulations are
administrative in nature and are necessary to update existing regulations to
current Department and industry practices. Included in this category of
changes is the language proposed to be added to section 552.2, which will
clarify that the expiration of a permit to drill, deepen, plug back or convert
a well does not relieve an operator from compliance with the terms speci-
fied in a permit when the operator commences operations during the permit
term. Definitions will also be added to Part 550 for hydraulic fracturing,
hydraulic fracturing fluid, true measured depth, true vertical depth, well
spud, and workover.

The proposed rules will modify section 551.6 to remove the blanket
bond available to operators who drill multiple wells and will revise section
552.2 to extend the term of a permit to drill, deepen, plug back or convert
a well from six months to two years. Section 552.3 is proposed to be mod-
ified to allow the Department to re-issue a permit to another operator for a
location that has already been permitted by the Department.

Several provisions in the proposed rules will also modernize the
Department’s regulations to make them consistent with recent statutory
changes made to Environmental Conservation Law Article 23. Chapter
386 of the Laws of 2005 made significant changes to the statewide spac-
ing scheme for natural gas wells and the proposed rules will incorporate
some of those changes. Statutory statewide spacing provisions were also
adopted by the Legislature in 2008. The proposed rules promulgate these
changes related to shale well development.

Additional recordkeeping requirements are included in the proposed
rules, including a provision that will require operators to file an interim
completion report for any gap in drilling operations lasting longer than
thirty days. Enhancements are also proposed for Part 555, which contains
standards for the plugging and abandonment of wells under the Depart-
ment’s jurisdiction. Proposed changes to section 555.5 would require
operators to obtain well logs prior to plugging to aid in determining the
appropriate plugging procedures. The proposed rules will also clarify the
density of the fluid that may be utilized between plugs set in the bore hole
during plugging of the well and will clarify the reclamation requirements
for the land adjacent to the surface location of the well.

A new Part 560 is proposed to address high-volume hydraulic fracturing.
Part 560 consists of seven sections, beginning with section 560.1 which
makes Part 560 applicable to all wells where high-volume hydraulic
fracturing is proposed. Section 560.1 also states that Parts 550-558 will
continue to apply to the extent not superseded by Part 560. Proposed sec-
tion 560.2 contains several definitions related to high-volume hydraulic
fracturing including additive, chemical constituent, flowback, and high-
volume hydraulic fracturing, as well as definitions related to new setbacks
specific to high-volume hydraulic fracturing surface activities.

Section 560.3 will promulgate many of the application requirements
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specified in the SGEIS, including: the need for a blowout preventer use
and testing plan; detailed mapping requirements; and disclosure of addi-
tives proposed to be used during hydraulic fracturing including the
proposed volume of each and the proposed percent by weight of base fluid,
each additive and proppants, if used. The chemical disclosure must also
identify each chemical constituent intentionally added to the base fluid
and its proposed concentration. Section 560.3 also sets out a process for
Department review of permit applications, including a 15 day public com-
ment period. This section provides for collection of fees, including ones
that may be charged for preparation of GEISs (see 6 NYCRR sections
617.13 and 618.1).

Section 560.4 proposes setbacks for high-volume hydraulic fracturing
for surface activities, including setbacks for wells proposed within 500
feet of a primary aquifer, private water well, domestic use spring, water
supply for crops or livestock, inhabited dwelling or place of assembly, and
specified distances from certain water resources. Section 560.4 provides
that the Department may grant variances from the 500 foot setback from a
private water well, domestic use spring, or water supply for crops or live-
stock, and from an inhabited dwelling or place of assembly subject to
landowner and tenant consent (as applicable) where there are no reason-
able allowable alternative locations for the well pad. The Department shall
impose reasonable and necessary conditions to minimize any adverse
impact.

Section 560.5 will promulgate the well testing, recordkeeping and
reporting requirements in the SGEIS. This section includes requirements
for well operators to prepare an emergency response plan and notify
county emergency management offices, report non-routine incidents, and
test residential water wells within a specified distance from the proposed
gas well. The regulations authorize the Department to require water well
testing after wells are completed to investigate whether drilling activities
have impacted residential water well quality.

Section 560.6 contains detailed well construction and operational
requirements for high-volume hydraulic fracturing wells and separate
subdivisions specify requirements for site preparation, such as the design
standards for reserve pits; site maintenance, such as secondary contain-
ment and other operational requirements; and drilling, hydraulic fractur-
ing and flowback, including several requirements in relation to these
activities, such as cementing and casing, monitoring during fracturing
operations, storage of flowback water, and venting and flaring
requirements.

Section 560.7 includes waste management and reclamation require-
ments that specify how wastes generated on the well pad should be man-
aged and further specifying that partial and final reclamation of the well
site must be done in accordance with the plans approved by the
Department.

Lands and Forests and Fish, Wildlife and Marine Resources.

Parts 52 and 190 of 6 NYCRR will be modified to prohibit the leasing
of state-owned land for surface activities related to HVHF. The prohibi-
tion, however, will not prevent the Department from leasing state land to
allow subsurface access to the state’s mineral rights from locations
adjacent to state-owned land. Nor would the proposed rule prohibit the sit-
ing of pipelines on state-owned lands because pipeline are not considered
associated with the drilling of a natural gas well. However, a determina-
tion to permit the siting of a pipeline would be subject to its own site-
specific review.

Water Resources.

This revised rulemaking updates Section 750-1.5 to conform the exist-
ing regulation to the current federal process for issuance of Underground
Injection Control permits.

Part 750-3 will consist of twelve sections. Unless in conflict, superseded
or expressly stated otherwise in this Subpart, the provisions set forth in
Subpart 750-1 and Subpart 750-2 of this Part apply to HVHF operations.

Section 750-3.2 incorporates the definitions provided in 750-1.2 and
provides additional definitions specific for HVHF operations.

Section 750-3.3 prohibits certain HVHF activities and discharges and
does not allow the issuance of a SPDES permit for such activities or
discharges. These specifically include well pads for HVHF operations:
within 4,000 feet of, and including, an unfiltered surface drinking water
supply watersheds; within 500 feet of, and including, a primary aquifer;
within 100 year floodplains; within 2,000 feet of any public (municipal or
otherwise) drinking water supply well, reservoir, natural lake, man-made
impoundment, or springs; within 2,000 feet of any public (municipal or
otherwise) drinking water supply intake in flowing water with an ad-
ditional prohibition of 1,000 feet on each side of the main flowing
waterbody and any upstream tributary to that waterbody for a distance of 1
mile from the public drinking water supply intake; and within 500 feet of a
private water well or domestic use spring, or water supply for crops or
livestock, unless the department has granted a variance. The distances are
measured from the closest edge of the HVHF well pad.

For the purposes of obtaining a SPDES permit for HVHF operations,

Section 750-3.4 states that HVHF operations cannot commence without a
valid HVHF SPDES permit.

Section 750-3.5 provides the minimum information required for the
Department to determine that groundwater or surface water quality will
not be degraded by the injection of water, gas or other material through
HVHEF into a well to facilitate the production of gas resources.

The requirements in Sections 750-3.6, 750-3.7, and 750-3.8 protect wa-
ter resources by ensuring necessary and adequate stormwater management
practices are in place and properly operated and maintained. The require-
ments of these sections also ensure water resources are protected through
the application of the Uniform Procedure Act and SEQRA.

Section 750-3.6 details the requirements for an individual HVHF
SPDES permit application. This section provides a list of the certifications
required including: disclosure of chemical additives; evaluation and use of
less toxic alternatives; on-site maintenance of a list of chemical additives
used; residential water well testing; removal of HVHF wastewater from
the well site; secondary containment; containment of flowback and pro-
duction brine; construction and use of reserve pits; and closed-loop system
requirements. These certifications are also regulatory requirements found
in Section 750-3.7. Section 750-3.6 also requires the proper handling and
disposal of HVHF wastewater; identification of the depth of the HVHF
drilling; and the development of a comprehensive stormwater pollution
prevention plan (SWPPP), which addresses the construction, HVHF and
production phases of natural gas well development through the Construc-
tion SWPPP and HVHF SWPPP.

Section 750-3.7 details the requirements of a Comprehensive SWPPP
(both the Construction SWPPP and the HVHF SWPPP), including effec-
tive implementation, operation and maintenance; recordkeeping; and
inspections. The Construction SWPPP must include erosion and sediment
control practices and post-construction control practices. The HVHF
SWPPP must include the applicable BMPs for HVHF operations, which
includes the requirements for certification under Section 750-3.6. Ad-
ditionally, Section 750-3.7 includes requirements for partial site reclama-
tion, implementation of a Spill Prevention Control and Countermeasure
plan, and plugging and abandonment of gas wells prior to termination of a
SPDES permit for HVHF operations.

Section 750-3.8 details the monitoring, recording and reporting require-
ments for a SPDES permit for HVHF operations. Monitoring includes:
stormwater discharges; volume of water used at the well site; volume of
HVHF and sanitary wastewater generated; amount of chemical additives
used in HVHF operations.

Section 750-3.9 details the requirements for the renewal of an existing
SPDES permit for HVHF operations.

Section 750-3.10 details the bases upon which the department may
deny, suspend, or revoke an existing SPDES permit for HVHF operations.

Section 750-3.11 addresses a general SPDES permit for stormwater
discharges associated with HVHF operations. This section includes a
detailed list of where HVHF operations are ineligible for coverage and
would require an individual SPDES permit, including HVHF operations
within: 500 feet of, and including, Principal Aquifers; and 300 feet of
wetlands, perennial or intermittent streams, storm drains, lakes, or ponds.
This section also includes instances where HVHF operations are also inel-
igible for coverage under a general SPDES permit consistent with other
department stormwater general permits.

Moreover, Section 750-3.11 details the requirements for obtaining
coverage under an HVHF general permit, such as: filing of a complete
Notice of Intent; and compliance with the regulatory requirements of 750-
3.6. Additionally, Section 750-3.11 includes the procedures for administra-
tion of an HVHF general permit (e.g. duration; transfer of coverage; re-
newal; denial, suspension, and revocation; fees; and termination). Section
750-3.11 also includes the authority for the Department to issue a stop
work order.

Section 750-12 details the requirements for the permittee to demon-
strate that all HVHF wastewater will be treated, recycled or otherwise
disposed of over the projected life of the well (Fluid Disposal Plan). This
section details the requirements for disposal options, including: disposal at
publicly owned treatment works; disposal at privately owned industrial
treatment facilities; on-site treatment and recycling; deep well injection;
and disposal in accordance with the terms of a Department-approved ben-
eficial use determination.

Revised rule compared with proposed rule: Substantial revisions were
made in sections 550.3, 553.1, 554.1, 554.7, 556.2(g), 560.2, 560.3,
560.3(b), (d)(1), 560.4(a)(2), (c), 560.5(b), (d), (), (h), 560.6(c)(3), (11),
560.7(j), 750-3, 750-3.3(a)(5), (6), 750-3.7(0) and 750-3.11(d).

Text of revised proposed rule and any required statements and analyses
may be obtained from Eugene J. Leff, Deputy Commissioner, New York
State Department of Environmental Conservation, 625 Broadway, Albany,
New York 12233-6510, (518) 402-8044, email:
public@gw.dec.state.ny.us
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Data, views or arguments may be submitted to: Eugene J. Leff, Re: HVHF
revised rulemaking, New York State Department of Environmental Con-
servation, 625 Broadway, Albany, New York 12233-6510, (518) 402-
8044, email: http://www.dec.ny.gov/energy/76838.html

Public comment will be received until: 30 days after publication of this
notice.

Additional matter required by statute: Revised Draft Supplemental Ge-
neric Environmental Impact Statement (rdSGEIS) related to High Volume
Hydraulic Fracturing available at www.dec.ny.gov.

Summary of Revised Regulatory Impact Statement

The proposed revised rulemaking modifies Department of Environmen-
tal Conservation’s (Department) regulations for oil and gas, the State Pol-
lutant Discharge Elimination System (SPDES), fish and wildlife, and state
lands and promulgates new regulations related to high-volume hydraulic
fracturing (HVHF).

Statutory Authority and Legislative Objectives. The Department
proposes these regulations to ensure potential environmental impacts
resulting from HVHF are mitigated to the maximum extent practicable
consistent with the legislative objectives in the Environmental Conserva-
tion Law (ECL). The Department’s general authority for the proposed
revised rules is found at ECL Articles 1 and 3, which identifies the state’s
responsibility to manage water, land, fish, wildlife and air resources to as-
sure their protection, enhancement, and balanced utilization, without risk
to health and safety.

ECL sections 23-0301, 23-0303, 23-0305, 23-0501 and 23-0503
provide specific authority for the proposed changes to Parts 550 through
Part 556, and Part 560. These provisions provide the Department with
power to regulate drilling, casing, operation, plugging, replugging, and
posting of financial security for wells, and reclamation.

Changes to the Department’s existing rules include clarifying language
to Section 552.2 to specify that expiration of a permit to drill does not
relieve an operator from compliance with the permit terms once opera-
tions have commenced; removal of the $2 Million cap on financial secu-
rity; updates to statewide spacing regulations; and enhancements to the
requirements for plugging and abandonment of wells.

Part 560, applicable to HVHF wells, promulgates many mitigation
measures specified in the Supplement Generic Environmental Impact
Statement on the Oil and Gas Regulatory Program (SGEIS). The proposed
revised rule includes requirements for: blowout preventer use and testing
plan; detailed mapping; enhanced disclosure of chemical additives; and
well pad siting setbacks. The chemical disclosure must identify each
chemical constituent intentionally added to the base fluid and its proposed
concentration. The revisions also establish a process for review of permit
applications, including a 15 day public comment period, and provisions
for collection of fees. The proposed revised rules also contain detailed
well construction, site preparation, operational, and maintenance
requirements.

These proposed revised regulations further the state’s legislative goals
by ensuring that wells are properly constructed and operated, while
facilitating the state’s goal to provide for the efficient development, pro-
duction and utilization of natural resources of oil and gas in such a manner
as to prevent injury to the operator, mineral rights’ owners and the state as
a whole.

With respect to the proposed rules related to SPDES, the ECL provides
broad authority for the protection of the waters of the State. Statutory
authority is provided in ECL Sections 15-0103, 15-0105, 17-0101, 17-
0303, 17-0501 and 17-0511, 17-0807, 17-1709, and 71-1929 Specific
authority for the proposed regulations is found at ECL Sections 17-0101
and 17-0303, which declare it to be the public policy of the State to
maintain reasonable standards of water purity and authorizes the Depart-
ment to prevent the pollution of the waters of the State in accordance with
water quality standards. Furthermore, ECL Section 17-0501 makes it
unlawful to discharge to any water of the State in violation of a water
quality standard.

This proposed rulemaking updates Section 750-1.5 and add a new Part
750-3. The update to Section 750-1.5 conforms the regulation to the cur-
rent federal process for issuance of Underground Injection Control
permits. Part 750-3 will prohibit certain HVHF activities and discharges
and prevent the issuance of a SPDES permit for such activities or
discharges within specified distances from water resources. Specific
changes have been made in the proposed revised rules with respect to the
prohibitions from intakes in flowing water intakes and private water wells.
Furthermore, Part 750-3 details the conditions that must be satisfied for
the exemption for the requirement to obtain a SPDES permit for the injec-
tion of water, gas or other material through into a well, except a disposal
well, which facilitates the production of gas resources.

The proposed revised changes to Part 750-3 also specify the conditions
under which an applicant may receive a SPDES permit and a list of
requirements applicable to HVHF operations. The proposed revised rule

also includes: a list of certifications required by the applicant; the need to
develop a comprehensive stormwater pollution prevention plan (SWPPP);
the need to submit documentation of the anticipated depth of the top of the
objective formation, and the depth of the base of the known freshwater
supply, along the proposed revised length of the wellbore; best manage-
ment practices for construction, reclamation and drilling related to HVHF
operations; requirements that all HVHF wastewater will be treated,
recycled or otherwise disposed of; monitoring, reporting and recording
requirements; testing requirements for residential water wells; and a
groundwater monitoring program. The proposed revised rules also contain
requirements regarding coverage under a new HVHF General Permit.

Statutory authority for the proposed revised rules concerning state-
owned lands is found in New York State Constitution, Article XIV, and at
ECL Sections 9-0105, 9-0301, 9-0501, 9-0507, 11-2101, 11-2103, and 45-
0117. The Department has the responsibility to exercise care, custody and
control of state-owned lands and to make rules and regulations governing
their use. The ECL also provides the Department with the authority to
receive and accept land for conservation, watershed protection, forest
management and to conserve rare plants and ecological communities on
state-owned lands and lands under the jurisdiction of the Department. The
proposed revised regulation fulfills the legislative objectives by ensuring
that the production of natural gas using HVHF does not interfere with the
purpose for which state-owned land was acquired.

Needs and Benefits. The proposed revised revisions to Parts 550
through 556 will update and improve regulatory conditions in the state by
ensuring that well operators obtain adequate financial security to cover the
cost of plugging deep wells, providing the regulated community with suf-
ficient time to commence operations, and specifying requirements for
properly plugging and abandoning a well. The new Parts 560 and 750-3
will ensure the minimization of the potential environmental impacts to
New York’s water resources, ecosystems, and air quality, as well as the
impacts of HVHF on communities where these wells are expected to be
drilled. These regulatory revisions will inform and serve the public and
regulated community, supplement the Department’s ability to monitor and
enforce certain measures identified in the SGEIS, and will update some of
the Department’s regulations to reflect technological advances and current
industry practice.

The regulations, by providing for a balanced use of both the surface
environment and the natural gas in the subsurface, promote a greater level
of environmental protection than would be the case without the regulations.
Greater environmental protection includes minimizing the probability and
risk to uncontaminated aquifers and drinking water wells, streams and
surface waters, and maintaining the passive use of natural resources,
amongst others. Additionally, as identified in the SGEIS, by approving the
utilization of HVHF it is expected that there will be extensive job creation.

Costs to Industry. The costs to the regulated community for the
proposed revised regulations will generally not differ from the potential
costs that should be expected from the mitigation measures and permit
conditions identified in the SGEIS. Cost projections from the Independent
Oil and Gas Association of New York (I0OGA) for complying with the
2011 revised SGEIS range from $400,000 to $1,700,000 for the first well
drilled on a well pad. The Department conducted a limited cost assess-
ment, and found that, with respect to at least two categories of cost
estimates, IOGA’s estimates were excessive. The Department requested
industry to provide additional cost information, but the Department has
not received any additional information. The use of the general permit for
stormwater management will reduce regulatory fees and other burdens
below what would be required if individual permits were issued. The pro-
hibition of surface activities associated with HVHF on state-owned lands
might render some gas resources unavailable, which could result in
potential lost opportunity for industry and leaseholders. In addition, costs
to such leaseholders could increase if they choose to acquire surface ac-
cess outside state-owned lands.

State Costs. These regulations will create additional costs for several
state agencies, including the Departments of Environmental Conservation
(Department), Health (DOH), Transportation (DOT), Public Service and
Agriculture and Markets. DOH would incur costs investigating complaints
related to public health concerns; DOT would be expected to review
transportation plans that drillers submit with well applications; Public Ser-
vice staff would be involved in the siting and construction of natural gas
transmission pipelines; and, Agriculture and Markets would incur ad-
ditional costs in its Agricultural District Program.

The actual costs that may be incurred by the Department and other state
agencies cannot be currently estimated, given a lack of necessary
information. However, the implementation of these regulations can be
expected to require a significant increase from the existing Department
staffing levels to carry out the large number of activities relating to
permits, with actual staffing levels dependent on the actual level of
activity.

Local Government Mandates. While the proposed revised regulations
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do not mandate the expenditure of funds by any sector of local govern-
ment, local governments will likely incur some indirect effects as a result
of the Department’s approval to utilize HVHF. The rules would require
well operators to test private residential water wells within 1,000 feet of a
well pad’s location, or 2,000 feet in some circumstances. County health
departments may need to respond to issues with these residential water
wells that may arise as a result of testing. Those costs will be compliance
driven and cannot be quantified at this time.

These regulations would allow operators, under certain requirements, to
dispose of flowback water and production brine through publically owned
treatment works (POTWs). To accept this water, POTWs must perform a
headworks analysis to ensure they can properly remove contaminants
expected to be present in flowback water and production brine prior to
discharge.

In addition, heavy truck traffic will result in local costs for road mainte-
nance, though the proposed revised rules contain requirements to assist in
mitigating those impacts. It is projected that HVHF activities would result
in a substantial increase in economic activity in the affected areas and also
result in a substantial increase in tax revenues to the state and to localities.
These revenues are expected to offset local government costs that may
result from HVHF activities.

Paperwork. The proposed revised rules include new paperwork require-
ments for all well operators, including: the need to notify and receive ap-
proval to re-fracture a well; a requirement to submit an interim Well Drill-
ing and Completion Report; and new paperwork requirements specific to
HVHF. The draft regulations also require submissions to the Department
pursuant to the stormwater general permit. Since the majority of HVHF
activities would be under a general permit using standardized forms, less
paperwork will be generated than required by an individual permit.

Duplication. This proposal is not intended to duplicate any other federal
or State regulations or statutes, as there is no federal regulatory program
covering HVHF.

Alternatives. The Department examined the ‘‘no-action’’ alternative, in
which mitigation measures and other requirements resulting from the
environmental review process would alone direct these operations.
However, the no-action alternative could create uncertainty for the
regulated community and the public because controls over HVHF activi-
ties would not be promulgated. The Department considered the denial of
permits for HVHF, but while this alternative would fully protect the
environment from any environmental impacts associated with HVHF, it
would eliminate the economic benefits.

Federal Standards. There is no federal regulatory framework over
HVHE, although in April 2012, EPA finalized air emission standards for
the entire oil and gas industry. There are no applicable Federal standards
for groundwater protection. Thus, the proposed revised rules exceed mini-
mum federal government standards. There are applicable Federal stan-
dards for stormwater and New York meets or exceeds all federal
requirements.

Compliance Schedule. The regulated community will be required to
comply upon enactment of the rules.

Revised Regulatory Flexibility Analysis

The New York State Department of Environmental Conservation
(Department) proposes to revise 6 NYCRR Parts 52, 190, 550-556, 560
and 750. The purpose of the proposed revised rulemaking is to amend the
Department’s oil and gas regulations to modernize existing regulations to
reflect current Department and industry practice and to add new regula-
tions to the Department’s state lands, mineral resources, and water regula-
tions to address the use of high-volume hydraulic fracturing (HVHF). The
Department is currently involved in a multi-year environmental review of
HVHEF. As a result of this process, the Department has identified a number
of application requirements and mitigation measures that are expected to
be uniformly applied to all HVHF wells to ensure such wells are drilled
and operated properly.

The proposed revised rules will supplement the Department’s ability to
monitor and enforce certain measures identified in the Department’s
revised draft Supplemental Generic Environmental Impact Statement
(2011 rdSGEIS), and will update some of the Department’s regulations to
reflect technological advances and current industry practice. The Depart-
ment’s review of HVHF under the State Environmental Quality Review
Act (SEQRA) has already been the subject of two public comment periods
(2009 and 2011) and the Department will receive further public comments
on these proposed revised rules.

Effect of rules. These proposed revised rules will not have substantial
adverse effects on small businesses and local governments. The proposed
revised rules will apply to any well operator who intends to utilize HVHF
to produce natural gas from wells permitted by the Department. This will,
for the most part, involve large national and international corporations.
Approval of well drilling permits where HVHF is planned will create op-
portunities for small businesses to engage in activities such as waste haul-
ing, water hauling, basic construction services (e.g. land clearing and grad-
ing), as well as lodging, food and other personal services.
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This revised proposal does not directly mandate the expenditure of
funds by any sector of local government. Although the acceptance of
wastewater will involve some costs, those costs are expected to be offset
by the income generated by acceptance of the waste. In addition, one of
the measures contained in the proposed rules will require well operators to
conduct baseline water well testing. Results of water well testing may
increase complaints to the county health department regardless of whether
contamination is pre-existing or attributed to nearby HVHF wells. These
costs are speculative and cannot be quantified. Approval of HVHF is also
expected to impact local roads, leading to increased maintenance costs. To
mitigate this impact the proposed revised rules require an applicant for
HVHEF to submit a transportation plan detailing proposed routes, estimated
number of truck trips and local road conditions, and such plan will assist
local government to respond to local infrastructure needs. Well operators
will also be encouraged to engage local government early in the planning
process by entering into road use agreements, so that both the regulated
community and local governments can prepare for the potential impacts of
HVHF. The 2011 rdSGEIS contains a detailed analysis of the socioeco-
nomic impacts associated with approval to utilize HVHF.

Compliance requirements. The regulated community, which is the main
focus of the proposed revised rules, are well operators who plan to utilize
HVHF to facilitate production of natural gas wells. Well operators capable
of acquiring sufficient mineral rights to enable them to apply for a Depart-
ment permit to utilize HVHF are typically well funded national and
international companies. The costs to the regulated community for the
proposed revised regulations related to HVHF will not differ substantially
from the potential costs that the regulated community should have
expected from the mitigation measures and/or permit conditions that have
been identified in the 2011 rdSGEIS.

Certain aspects of drilling a well, such as clearing the site to construct
the well pad and securing enough water to use during fracturing opera-
tions will likely involve some small businesses. The proposed revised
rules do not impose substantial costs on small business, with costs limited
to paperwork requirements. To the extent that small businesses apply for a
permit to drill a well utilizing HVHE, they are required to comply with the
same permitting requirements as other regulated entities.

In situations where a small business controls the mineral rights in an
area where HVHF may be used, and such small business enters into a joint
operating agreement with the well operator or elects to participate in the
operation through the Department’s compulsory integration process, the
proposed revised rules will increase the costs of participating in the
operation. In such cases, the cost of complying with the proposed rules
will still fall largely on the well operator since the well operator is required
by the Environmental Conservation Law to control a requisite percentage
of the mineral rights in the spacing unit before the well operator is allowed
to apply for a permit to drill. The new application, reporting and operating
requirements proposed to be added as new, revised Parts 560 and 750-3
are identified by the Department as necessary measures to ensure HVHF
wells are drilled and operated properly and to ensure all wastes generated
during well construction, hydraulic fracturing and production are handled
appropriately.

Local governments are not required to take any affirmative action under
the proposed revised rules. However, municipalities that operate publicly
owned treatment works (POTW) may elect to accept wastewater from
HVHF operations for disposal. POTWs must have a DEC-approved
pretreatment or mini pretreatment program for accepting any HVHF
wastewater and must notify DEC if they plan to receive wastewater prior
to acceptance. POTWs are required to perform a headworks analysis to
ensure they can handle the wastewater without upsetting their system or
causing a problem in the receiving water. While there are costs associated
with the headworks analysis and securing DEC approval of such, the costs
may be offset by a disposal fee for allowing disposal of the HVHF
wastewater at their facility. Small businesses that operate privately owned
industrial treatment facilities are not required to take any affirmative ac-
tion under the proposed revised rules. However, small businesses that
operate such treatment facilities may elect to accept wastewater from
HVHF operations for disposal, and will be subject to similar requirements
and costs. Therefore, the costs associated with complying with the
proposed revised rule will not vary across the state or in rural areas, since
the decision to accept wastewater from HVHF wells is voluntary.

Professional services. Local governments are not required to take any
affirmative actions under the proposed revised rules. However, in order to
be responsive to situations that could arise, local governments may want
to proactively retain professional services to assist with emergency re-
sponse and traffic control in certain circumstances. It is not anticipated
that small businesses associated with high-volume hydraulic fracturing
will need to enter into contracts for professional services to comply with
these proposed revised regulations.

Compliance costs. For small businesses and local governments that are
actively participating in an activity associated with HVHF operations, the
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compliance costs for the proposed revised rules will be associated with:
additional paperwork requirements for waste tracking; additional paper-
work, permitting, testing and other costs associated with operation of a
wastewater treatment plant when such small business or local government
plans to treat wastewater from an HVHF well; emergency response activi-
ties; and impacts to county health departments who respond to complaints
about water well quality. Local governments may also incur costs associ-
ated with road maintenance. As stated above, it is not expected that small
businesses or local government will be engaged in HVHF itself. For small
businesses that apply for a permit to drill an HVHF well, revised Parts 560
and 750-3 rules will result in increased compliance costs compared to a
non-HVHF well. However, the costs are not expected to materially differ
from the costs expected to implement the mitigation measures identified
in the 2011 rdSGEIS. Cost projections from the Independent Oil and Gas
Association of New York (IOGA) for complying with the 2011 rdSGEIS
range from $400,000 to $1,700,000 for the first well drilled on a well pad.
The Department conducted its own limited cost assessment, and found
that, with respect to at least two categories of cost estimates, IOGA’s
estimates were excessive. Unfortunately, despite repeated requests by the
Department to industry to provide additional cost of compliance informa-
tion, industry has refused to provide the Department with any additional
cost information.

Apart from the provisions in the proposed revised rules related to
HVHEF, the proposed revised changes to Parts 550-556 will raise the mini-
mum requirements to plug and abandon a well under the Department’s
jurisdiction. There have been occasions where local governments have
drilled self-help wells, or wells meant to supply gas to local buildings.
There also exists the possibility that abandoned wells may exist on public
lands. Part 555 currently provides minimum plugging standards for wells;
however, plugging procedures often depend on site-specific factors such
as the condition of the well and well construction methods. The proposed
revisions to Part 555 would still specify minimum standards but the
proposed revisions to Part 555 would not raise the cost of plugging a well
above that which is often already required by current Department
practices. The costs associated with the new reporting requirements
contained in the proposed changes to 6 NYCRR Parts 550-556 are
expected to be minimal.

Economic and technological feasibility. There should be no economic
or technological feasibility issues created by the proposed revised rules.
To the extent that local governments or small business may want to allow
and/or participate in a facet of HVHF operations, such could result in a
substantial increase in economic activity in the affected areas and also
result in a substantial increase in tax revenues to the state and to localities.

Minimizing adverse impact. The proposed revised rules contain some
measures to mitigate potential impacts on local government, such as the
need for well operators to submit a transportation plan to the Department
prior to issuance of a drilling permit. A transportation plan would assist
localities in planning for HVHF to allocate resources and initiate a
dialogue with well operators. As stated above, the regulated community
under the proposed revised rules includes large national and international
corporations. Small businesses who intend to drill an HVHF well will be
subject to the same rules as larger businesses and the costs of complying
with the proposed revised rules is not expected to differ from the cost of
complying with the application requirements and mitigation measures
identified in the 2011 rdSGEIS. Small businesses, such as waste haulers
and water haulers, who provide support services to well operators will
have minimal costs to comply with the rules, with costs limited to
paperwork requirements (e.g., tracking waste from an HVHF well pad to a
destination for disposal or reuse).

Small business and local government participation. The Department
participated in outreach to the regulated community through the initial
rulemaking process, including the solicitation of comments from affected
industry. Additionally, the proposed use of HVHF in New York has been
the subject of substantial public outreach and input over the last several
years. During scoping sessions, before and after issuance of the 2009 draft
SGEIS, prior to issuance of the 2011 rdSGEIS, and since the issuance of
the 2011 rdSGEIS, the Department received over 66,000 individual public
comments on these documents, from postal mail, electronic submissions,
and speakers at public hearings in several of the potentially affected areas.
The Department has had multiple interactions with the regulated com-
munity, small business, and local governments on HVHF and the quickly-
evolving HVHF industry. The scope of the 2011 rdSGEIS also considered
the impact of proposed additions and revisions of the Department’s HVHF
regulations, allowing for extensive participation on both the rules and the
environmental review process simultaneously. Through this proposed
revised rulemaking, the Department will provide for an additional public
review and comment period.

Revised Rural Area Flexibility Analysis

The proposed revised rulemaking will modify the Department of

Environmental Conservation’s (Department) existing regulations and

promulgate new regulations related to the use of high-volume hydraulic
fracturing (HVHF). HVHF involves the fracturing of wells utilizing more
than three hundred thousand gallons of water as the base fluid for fractur-
ing operations and is proposed to be used in natural gas wells permitted by
the Department. Also included in the proposed rules are updates to the
Department’s oil and gas and State Pollutant Discharge Elimination
System (SPDES) regulations.

Type and Estimate of the Number of Rural Areas Affected. The
proposed revisions and additions to the Department’s regulations will ap-
ply to the use HVHF statewide; however, two formations likely to be
initially targeted for production are the Marcellus and the Utica Shales.
The prospective region for the extraction of natural gas from the Marcel-
lus and Utica Shales has been roughly described as an area extending from
Chautauqua County eastward to Greene, Ulster and Sullivan counties, and
from the Pennsylvania border north to the approximate location of the
east-west portion of the New York State Thruway between Schenectady
and Auburn. According to 2010 Census figures, all of these nearly 30
counties, except for portions of Erie, Monroe, Onondaga, and Albany
counties, would be considered rural areas. The updates to the Department’s
oil and gas and SPDES regulations will apply statewide.

Compliance with the Revised Rules. These proposed revised require-
ments are applicable to HVHF activities statewide, and would not result in
any disproportionate impact on the regulated community in rural areas.
The proposed rules will apply to any well operator who intends to utilize
HVHF to produce natural gas from wells permitted by the Department.
This will, for the most part, involve large national and international
corporations and the well operator’s ability to comply with the proposed
rules is not expected to be affected by the fact that a well is located in a ru-
ral area.

The proposed revised rules include recordkeeping and reporting require-
ments for well operators related to: well construction; private water well
testing; and well completion reporting, when an operator proposes to use
HVHEF. The proposed revised changes to the Department’s existing oil
and gas regulations which include: a new reporting requirement to re-
fracture an existing well; the need to file an interim completion report and
enhanced minimum plugging requirements, will apply statewide. The
capital required to secure the requisite percentage of mineral rights needed
to obtain a permit from the Department, and to drill a natural gas well with
or without the use of HVHF, is substantial. Therefore, the Department
does not expect public or private sector interests in rural areas to be
adversely affected by the proposed changes to the Department’s existing
oil and gas regulations. Moreover, the costs associated with notifying and
receiving approval to re-fracture a well or to submit an interim completion
report are expected to be minimal. Enhancement of the Department’s min-
imum plugging requirements will also not adversely affect the regulated
community, as the regulations provide only minimum standards and the
Department regularly requires more stringent plugging procedures
depending on site-specific circumstances. Therefore, due to current
Department and industry practices, the costs associated with plugging a
well by the either public or private sector in rural areas will not substan-
tially change as a result of the proposed regulations.

Another sector of the regulated community that will be impacted by the
proposed rules are mineral rights owners involved in compulsory integra-
tion proceedings administered by the Department. Compulsory integra-
tion, governed by Environmental Conservation Law (ECL) Article 23,
Title 9, is the process by which the Department addresses un-leased
mineral rights in a proposed spacing unit surrounding the well established
by the Department-issued permit to drill. In situations where a mineral
rights owner elects to participate in the costs of developing a well where
HVHF will be used, the proposed revised rules will increase the costs of
participation. In such cases, the cost of complying with the proposed
revised rules will still fall largely on the well operator since the well opera-
tor is required by the ECL to control at least sixty percent of the mineral
rights in the spacing unit that would be produced before the well operator
may apply for a permit to drill. The new application, reporting and operat-
ing requirements proposed to be added as a new, revised Part 560 to 6
NYCRR will impact mineral rights owners. However, these requirements
have been identified by the Department as necessary measures to ensure
HVHF wells are drilled and operated properly and to ensure all waste
generated during well construction, hydraulic fracturing and production
are handled appropriately.

The proposed revised rules also contain testing, monitoring and
recordkeeping requirements for operators of publicly owned treatment
works (POTW). Therefore, POTW operators in rural areas may be af-
fected by the proposed revised rules, to the extent that such POTWs ac-
cept wastewater associated with wells where HVHF was utilized. In gen-
eral, POTWs must have a DEC approved pretreatment or mini pretreatment
program for accepting any HVHF wastewater and must notify DEC if they
plan to receive wastewater at their facility before acceptance. POTWs are
required to perform a headworks analysis to ensure they can handle the
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wastewater without upsetting their system or causing a problem in the
receiving water. While there are costs associated with the headworks anal-
ysis and securing DEC approval of such, this may be offset by the disposal
fee that the municipality may impose for allowing disposal of the HVHF
wastewater at their facility. Small businesses that operate privately owned
industrial treatment facilities are not required to take any affirmative ac-
tions under the proposed revised rules. However, small businesses that
operate such treatment facilities may elect to accept wastewater from
HVHEF operations for disposal, and will be subject to similar requirements
and costs. Therefore, the costs associated with complying with the
proposed revised rule will not vary across the state or in rural areas, since
the decision to accept wastewater from HVHF wells is voluntary.

Although the Department does not expect the proposed revised rules to
adversely affect the regulated community in rural areas, the proposed rules
will indirectly impact the ability of rural areas to respond to activities as-
sociated with the approval of HVHEF. Indirectly the proposed rules may
require local governments to respond to additional complaints about water
well quality as well owners are made aware of water well testing required
by the proposed rules. Approval of HVHF is also expected to increase lo-
cal traffic and in some areas, increase the local population. As a result, lo-
cal governments may experience increased demand on local services, such
as emergency response and local road maintenance. The 2011 rdSGEIS
contains a detailed analysis of the socioeconomic impacts associated with
approval to utilize HVHF and proposed mitigation measures.

With respect to professional services in rural areas, the proposed revised
rules may require the regulated community to hire professionals to assist
in compliance activities required by the regulations. The additional
stormwater requirements and requirements for disposal of HVHF waste-
water are two examples where the proposed revised rules may require well
operators to hire experts. However, the ability of a well operator to comply
with the proposed revised rules is not expected to be affected by the fact
that a well is located in rural areas.

Local governments are not required to take any affirmative actions
under the proposed rules. However, local governments may proactively
retain professional services to assist with emergency response and traffic
control in certain circumstances, where approval of HVHF leads to
impacts in those areas of local government.

Costs. The recordkeeping, reporting and compliance requirements
included in the proposed revised 6 NYCRR Part 560 and the Part 750-3,
would promulgate the application requirements and mitigation measures
identified by the Department in the SEQRA process. Therefore the costs
of complying with the proposed revised regulations pertaining to HVHF
will not differ substantially from the costs of complying with the SGEIS.
Cost projections from the Independent Oil and Gas Association of New
York (IOGA) for complying with the 2011 rdSGEIS range from $400,000
to $1,700,000 for the first well drilled on a well pad. The Department
conducted its own limited cost assessment, and found that, with respect to
at least two categories of cost estimates, [IOGA’s estimates were excessive.
Unfortunately, despite repeated requests by the Department to industry to
provide additional cost of compliance information, industry has refused to
provide the Department with any additional cost information.

Public entities will incur minimal costs under this revised proposal as
the public sector is not the focus of the proposed revised rules. This is no
different than the public entities’ role with respect to other industries, and
public entities may be able to use increased tax and other revenue gener-
ated through HVHF activities to offset any increased burden on services it
provides.

Apart from the provisions in the proposed revised rules related to
HVHEF, the proposed revised changes to Parts 550-556 will raise the mini-
mum requirements to plug and abandon a well under the Department’s
jurisdiction. There have been occasions where local governments have
drilled self-help wells, or wells meant to supply oil or gas to local
buildings. There also exists the possibility that abandoned wells may exist
on public lands. However, as described above, the proposed revisions to
Part 555 would still specify minimum standards and the proposed revi-
sions to Part 555 would not raise the cost of plugging a well above that
which is often already required by current Department practices. The costs
associated with the new reporting requirements contained in the proposed
changes to 6 NYCRR Parts 550-556 are expected to be minimal.

Minimizing adverse impact. The regulated community, which is the
main focus of the proposed revised rules, is well operators who plan to
drill wells and utilize HVHF to facilitate production of natural gas. Al-
though natural gas wells will be located in rural areas, the proposed revised
rules will not have an adverse impact on private or public members of the
regulated community in rural areas due to the location of the well. With
respect to indirect costs on local governments in rural areas, the proposed
revised rules contain some measures to mitigate potential impacts, such as
the need for well operators to submit a transportation plan to the Depart-
ment prior to issuance of a drilling permit. A transportation plan would as-
sist localities in planning for HVHF operations to allocate resources and
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initiate a dialogue with well operators. Supporting industries, such as
waste haulers and water haulers, who provide a service to well operators
will have minimal costs to comply with the rules, with costs limited to
paperwork requirements (e.g. tracking waste from an HVHF well pad to a
destination for disposal or reuse).

Rural Area Participation. The Department participated in outreach to
the regulated community through the initial rulemaking process, including
the solicitation of comments from affected industry. Additionally, the
proposed use of HVHF in New York has been the subject of substantial
public outreach and input over the last several years through the SEQRA
process. During scoping sessions, before and after issuance of the 2009
draft SGEIS, prior to issuance of the 2011 rdSGEIS, and since the issu-
ance of the 2011 rdSGEIS, the Department received over 66,000 individ-
ual public comments on these documents, from postal mail, electronic
submissions, and speakers at public hearings in several of the potentially
affected rural areas. The Department has had multiple interactions af-
fected rural areas, which provided additional opportunities for affected ru-
ral areas to participate in the rulemaking process. Through this proposed
revised rulemaking, the Department will provide for an additional public
review and comment period.

Revised Job Impact Statement

The New York State Department of Environmental Conservation
(Department) proposes to revise 6 NYCRR Parts 52, 190, 550-556, 560
and 750. The regulations will apply statewide. The Department does not
expect the proposed regulations to have a negative impact on jobs and
employment opportunities in the state.

The proposed revised rules will amend the Department’s existing
regulations and will add new regulations to address the use of high-volume
hydraulic fracturing (HVHF) as a method to facilitate production of natu-
ral gas from wells permitted by the Department. The Department is cur-
rently involved in a multi-year environmental review of HVHF. As a result
of this process, the Department has identified a number of application
requirements and mitigation measures that are expected to be uniformly
applied to all HVHF wells to ensure such wells are drilled and operated
properly. The proposed revised rules will supplement the Department’s
ability to monitor and enforce certain measures identified in the Depart-
ment’s revised draft Supplemental Generic Environmental Impact State-
ment (2011 rdSGEIS), and will, at the same time, update some of the
Department’s regulations to reflect technological advances and current
industry practice.

Nature of Impact. The approval of permits to drill natural gas wells and
produce from low-permeability reservoirs, such as the Marcellus and Utica
Shales, utilizing horizontal drilling and HVHF will promote economic
activity. The proposed revised rules, implemented in combination with the
Final SGEIS, once issued, will have a positive impact on jobs and employ-
ment opportunities for such businesses as waste haulers, construction firms
and providers of lodging, food and other services. Positive impacts will be
created through direct employment, induced employment and indirect
effects. This impact is expected to be concentrated in the counties where
the Marcellus and Utica Shales are more likely to be commercially
producible. Lesser though still positive impacts may also be experienced
in adjacent localities and statewide.

Categories and Numbers Affected. The proposed revised rules them-
selves will not negatively affect employment opportunities, and the activi-
ties guided by the proposed revised rules will create jobs. Approval to uti-
lize HVHF will provide significant economic benefits to the State. Section
6.8 of the 2011 rdSGEIS provides a detailed discussion of the potential
economic, population and income impacts that may accrue if the use of
HVHEF is approved. Based on industry estimates of potential drilling activ-
ity, and after applying certain assumptions about the amount of activity
that could proceed under the 2011 rdSGEIS, the Department estimates
that approval of HVHF could bring as many as 6,198 jobs assuming a low
rate of development. This figure is an estimate of the total number of direct
jobs associated with construction and operation of well pads at the lower
end of potential activity.

Assuming an average rate of development, the number of direct jobs
could reach 24,795 full time equivalents. The 2011 rdSGEIS also discusses
the potential employee earnings associated with HVHF and the number of
indirect jobs that could be created as a result of approval to use HVHF in
the State. The 2011 rdSGEIS also contains a detailed discussion of the tax
revenue which may result from production associated with HVHF. Sec-
tion 6.8 of the 2011 rdSGEIS should be consulted for a more detailed
summary of the potential economic benefits associated with HVHF, which
was the focus of the Department’s review under the State Environmental
Quality Review Act (SEQRA).

Regions of Adverse Impact. There are no regions of the State expected
to be negatively impacted from the proposed revised rules. Revisions to
the Department’s existing regulations for natural gas drilling are intended
to modernize the regulations, to make the rules consistent with current
Department and industry practices. The proposed rules to address HVHF
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are intended to promulgate mitigation measures identified by the Depart-
ment during the SEQRA process, which will apply statewide.

Minimizing Adverse Impact. The proposed revised rules are not
expected to have an adverse impact on jobs and employment. The Depart-
ment already regulates the drilling of natural gas wells and the proposed
rules, while adding new regulatory requirements applicable to HVHF, will
lead to new employment opportunities in some areas of the state and will
have positive impacts on both income and employment levels. Having the
rules in place will allow for a more consistent level of development, which
will be the basis for longer-term employment. Having the rules in place
will also allow those jobs that rely on other natural resources and the
environment such as tourism and forestry to remain viable.

Self-Employment Opportunities. Drilling a natural gas well where
HVHEF is planned requires extensive capital. Therefore, companies directly
impacted by the proposed rules are not expected to involve many self-
employment opportunities. However, there will be opportunities for self-
employment for supporting industries like waste hauling, water hauling,
cement mixing, construction, lodging, and food services. There may also
be opportunities for self-employed consultants to advise well operators on
how to comply with the proposed revised rules.

Assessment of Public Comment

This assessment summarizes and responds to the consolidated com-
ments received on the draft regulations for Parts 52, 190, 550-556,
560,750-1, and 750-3. The revised draft Supplemental Generic Environ-
mental Impact Statement (rdSGEIS) was released for public comment on
September 7, 2011. On September 28, 2011, the New York State Depart-
ment of Environmental Conservation (Department) released for public
comment draft regulations concerning high-volume hydraulic fracturing
and the SPDES General Permit for Stormwater Discharges from High-
Volume Hydraulic Fracturing (HVHF General Permit). Public hearings
were held concurrently on all of these documents and the combined public
comment period was held open until January 11, 2012. In total, the Depart-
ment received over 66,000 individual public comments on these docu-
ments, from postal mail, electronic submissions, and speakers at public
hearings held in 2011.

The Department processed every comment and comments received
equal consideration. The Department broke down comment submissions
into smaller, more manageable segments. Similar segments were combined
into one consolidated statement. Therefore, one consolidated statement
could represent portions of identical or similar comments received from a
number of commentors. Of the 66,000 comments, there are more than 650
consolidated statements on the draft regulations to which the Department
provided responses.

The Department received comments from many diverse groups and
individuals including mineral rights owners, federal, state and local agen-
cies, environmental organizations, landowner coalitions, industry repre-
sentatives, and legislators. During preparation of the proposed revised
regulations, the Department incorporated suggestions made by the public
(both with respect to the proposed regulations and the 2011 rdSGEIS).

The Assessment of Public Comment presents and responds to all of the
consolidated comments. This is a summary of the most frequent com-
ments and the Department’s responses. In addition to comments on the
proposed regulations, the Department received comments on the substance
of the regulatory supporting documents. The Department provided ad-
ditional discussion with respect to estimated costs of the regulations on
industry in the revised Regulatory Impact Statement and made changes to
the other revised regulatory documents, where appropriate.

With respect to the proposed regulations at 6 NYCRR 750-3, the major-
ity of comments were submitted on the following topics: setbacks;
wastewater disposal; and chemical disclosure and the alternative analysis.
The majority of comments received on the setbacks were that the setbacks
are not restrictive enough to protect water resources; however, some com-
ments stated that the setbacks are too conservative.

Setbacks were developed as an effective risk management tool to
protect water resources in the event of a spill. In this regard, each setback
reflects the magnitude of the potential risk or harm. In developing the
setbacks, the Department considered the designated use of the resource,
such as drinking water supply (and in such cases, population served).

In addition to setbacks, the revised regulations at 6 NYCRR 750-3 and
the draft HVHF General Permit propose measures to prevent spills and
releases and to contain those that occur. Specific Best Management Prac-
tices are required for all aspects of high-volume hydraulic fracturing
operations (e.g., pit construction and liner specifications; closed-loop
systems in certain instances; wastewater storage; secondary containment;
peripheral berm; and emergency and spill response plans).

Specific changes from the proposed regulations can be found in the
revised regulations at 6 NYCRR 750-3.3 (prohibitions) and 750-3.11 (in-
eligible for coverage under a stormwater general permit for HVHF opera-
tions, but where an individual SPDES permit and site-specific State
Environmental Quality Review Act review are required).

The Department also received numerous comments regarding the dis-
posal of HVHF wastewater. The proposed revised regulations at 6 NYCRR
750-3 require an approvable Fluid Disposal Plan that identifies the
ultimate disposition of HVHF wastewater and contains an acceptable
contingency plan for disposition of such fluids.

Many comments related to a Publicly Owned Treatment Works
(POTW), as a disposal option. POTWs may accept HVHF wastewater so
long as the POTW is in compliance with applicable regulations, including
any necessary approvals and permits. The revised regulations at 6 NYCRR
750-3 include requirements for acceptance of this wastewater for disposal
at POTWs. The POTW must have an Environmental Protection Agency
(EPA) or Department approved pretreatment program and must conduct a
headworks analysis and receive approval prior to applying to accept
HVHF wastewater. The headworks analysis evaluates the pollutants pres-
ent in the wastewater against the capabilities of the treatment system and
assesses any potential adverse impacts to a treatment system process and
the receiving waterbody. All State Pollutant Discharge Elimination System
(SPDES) permits require periodic monitoring to ensure compliance with
applicable limits to ensure water quality standards are met. A similar
demonstrable showing is required for other HVHF wastewater disposal
options in New York State (e.g. privately owned industrial treatment facil-
ities; deep well injection).

Comments were also received on the requirements for disclosure of
chemical additives and the alternatives analysis. The analysis must include
documentation to the Department’s satisfaction that proposed alternatives
exhibit reduced aquatic toxicity and pose at least s low a potential risk to
water resources and the environment as all known available alternatives.
The Department intends to provide further guidance regarding the specif-
ics of the alternatives analysis. Also, the revised regulations at 6 NYCRR
750-3 require that the owner or operator maintain a list, at the well site, of
the chemical additives used. All documents submitted to the Department
would be available to the public, subject to exceptions in the Freedom of
Information Law.

With respect to the proposed regulations at 6 NYCRR 52 and 190, the
majority of comments sought an expansion of the prohibition from Depart-
ment administered State-owned lands to all public lands, a prohibition of
pipelines on State-owned lands. a prohibition of subsurface access, or a
prohibition of drilling on private lands adjacent to State-owned lands. The
Department received some comments opposed to the prohibition on
surface disturbances associated with high-volume hydraulic fracturing on
State-owned lands.

With respect to Department administered state-owned lands, the
proposed regulatory prohibition on surface disturbances associated with
high-volume hydraulic fracturing on these lands is based, in part, upon the
unique legislative protections and legal constraints applying to these lands.
This prohibition was not extended to adjacent private lands because these
lands are not subject to the same legal and legislative constraints.
Similarly, the Department did not prohibit subsurface access from adjacent
private lands because subsurface access to mineral resources underneath
State lands would not be inconsistent with the purposes for which these
State lands were acquired. The Department determined that government
entities having jurisdiction over other publicly-owned lands should decide
whether to prohibit high-volume hydraulic fracturing on the surface of
those lands.

Finally, with respect to pipelines, the Department does not believe that
a prohibition is necessary to ensure that State-owned lands are managed
consistent with the purposes for which they were acquired. Pipelines
would be permitted on State-owned lands only if certain provisions of the
ECL are met, and in compliance with an approved Unit Management Plan.

With respect to the proposed rulemaking at 6 NYCRR 550-556 and
560, the comments received contained critiques from various stakehold-
ers, some stating that the regulations went too far in regulating the
proposed activity of high-volume hydraulic fracturing, while others stated
the proposed rules are too permissive. Some of these comments neces-
sitated revisions to the proposed rules, but the majority did not.

Several of the comments on Part 550 expressed concern over the
Department’s ability to enforce its regulations. The Department believes
that there are ample existing legal mechanisms available to the Depart-
ment to enforce the proposed regulatory requirements.

Some comments on Part 551 expressed concern over the financial secu-
rity requirements related to plugging of wells and abandonment of well
sites. Several commentors expressed concern over the removal of the $2
Million cap on financial security, and others expressed concern that
financial security should cover more activities (clean up, contingency)
than plugging and abandonment. The proposed revised regulations allow
for the plugging of wells without predetermination of the associated costs,
creating flexibility for the Department to capture the true potential costs.

A few comments suggested severance taxes or other fees, but these
revisions are beyond the Department’s authority and would require legisla-
tive action.
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Several of the comments on Part 552 expressed varied opinions regard-
ing extending the permit period to two years. The Department believes the
proposed extension is warranted because the complexity of permitting a
high-volume hydraulically fractured well makes the 180 day time period
unmanageable. Comments on this Part also questioned the provision for
verbal authorization of emergency operations, however, the Department
believes this provision is necessary to allow rapid responses to unexpected
or non-routine situations that could impact public health and safety and
the environment. Comments also focused on the details of what should be
included in a well permit application, and in some cases suggested that
requirements specific to high-volume hydraulic fracturing should apply to
all wells. The potential impacts of other wells are effectively addressed by
existing regulations and permit conditions.

Many of the comments on Part 553 expressed concern that the spacing
units referenced in the proposed regulations were too small and may result
in concentrating more well pads over the landscape and increasing the
potential for habitat fragmentation. Spacing unit size is constrained by
statute. Other comments addressed proposed variance provisions or
compulsory integration (the latter of which is prescribed by statute and be-
yond the scope of this proposed rulemaking).

Many comments on Part 554 expressed concern over the potential for
improper disposal of waste fluids and solids. In addition to the require-
ments set forth in the proposed regulations, the revised rulemaking
includes a requirement that the owner or operator state in its fluid disposal
plan that it will maximize the reuse and/or recycling of used drilling mud,
flowback water and production brine to the maximum extent feasible.
Furthermore, some record-keeping requirements set forth in Part 554 have
been enhanced in the revised rulemaking.

The bulk of the comments on Part 555 were on construction specifics
related to casing and well plugging requirements. Many of the comments
on Part 556 expressed concern about the potential air impacts of venting
and flaring. A revision was made to the proposed regulations to clarify the
approval process for flaring that would reduce potential air impacts. Other
comments focused on the proposed Sundry Well Notice and Report form,
requesting either clarification on when it would be required or the time
frames for submission. The revised rulemaking includes time frames, a
verbal approval process for sundry notice operations similar to the verbal
approval process in Part 553 and authority for the Department to suspend
or terminate sundry notice approvals for good cause.

Most comments on the proposed rulemaking were on the new Part 560
that specifically covers high-volume hydraulic fracturing activities. The
proposed rules for this Part mirror many of the environmental mitigation
measures identified during the SEQRA process. The comments cor-
responded to similar comments the Department has received on the 2011
rdSGEIS, including areas such as emergency response, transportation
impacts, local government and public input, fracturing fluid disclosure,
setbacks and prohibitions, notification and reporting requirements, water
well testing requirements, cementing and casing requirements, Naturally
Occurring Radioactive Materials (NORM) and other areas.

The revised proposed regulations provide for enhanced environmental
protections while providing for efficient utilization of mineral resources.
Specifically, in response to these comments, the Department has proposed
substantial revisions to the Part 560 regulations to include: several new
definitions; an enhanced application process, including a 15-day public
notice period; authority to collect SEQRA fees; enhanced chemical
disclosure provisions with website posting; an increased setback from
inhabited private dwellings or places of assembly, with a variance pro-
cess; enhanced notification and records retention requirements; specified
parameters for water well testing and a requirement to report deviations
from baseline; public posting of Drilling and Production Waste Tracking
Form, and post-completion fracturing fluid disclosure; and specifics on
NORM testing. Other non-substantial clarifying revisions were made to
proposed Part 560 based on comments received regarding application
requirements, fluid disposal plans, setbacks, casing and cementing require-
ments, site reclamation, and recordkeeping.
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Department of Financial Services

EMERGENCY
RULE MAKING

License, Financial Responsibility, Education and Test

Requirements for Mortgage Loan Originators

L.D. No. DFS-50-12-00002-E
Filing No. 1184

Filing Date: 2012-11-27
Effective Date: 2012-11-27

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Part 420; amendment of Supervisory Procedure
MB 107; and repeal of Supervisory Procedure MB 108 of Title 3 NYCRR.

Statutory authority: Banking Law, arts. 12-D and 12-E
Finding of necessity for emergency rule: Preservation of general welfare.

Specific reasons underlying the finding of necessity: Article 12-E of the
Banking Law provides for the regulation of mortgage loan originators
(MLOs). Article 12-E was recently amended in order to conform the
regulation of MLOs in New York to new federal legislation (Title V of the
Housing and Economic Recovery Act of 2008, known as the ‘‘SAFE
Act”).

The SAFE Act authorized the federal Department of Housing and Urban
Development (‘““HUD’’) to assume the regulation of MLOs in any state
that did not enact acceptable implementing legislation by August 1, 2009.
In response, the Legislature enacted revised Article 12-E.

The emergency rulemaking revises the existing MLO regulations,
which implement the prior version of Article 12-E, to conform to the
changes in the statute.

Under the new legislation, MLOs, including those already engaged in
the business of originating mortgage loans, must complete new education,
testing and bonding requirements prior to licensure. Meeting these require-
ments will likely entail significant time and effort on the part of individu-
als subject to the revised law and regulations.

Emergency adoption of the revised regulations is necessary in order to
afford such individuals sufficient advance notice of the new substantive
rules and licensing procedures for MLOs that they will have an adequate
opportunity to comply with the new licensing requirements and in order to
protect against federal preemption of the regulation of MLOs in New York.

Subject: License, financial responsibility, education and test requirements
for mortgage loan originators.

Purpose: To require that individuals engaging in mortgage loan origina-
tion activities must be licensed by the Superintendent of Financial
Services.

Substance of emergency rule: Section 420.1 summarizes the scope and
application of Part 420. It notes that all individuals unless exempt must be
licensed under Article 12-E to engage in mortgage loan originator
(““MLO”’) activities. It also sets forth the basic authority of the Superin-
tendent to revoke or suspend a license.

Section 420.2 sets out the exemptions available to individuals from the
general license requirements. Specifically, the proposed regulation
includes a number of exemptions, including exemptions for individuals
who work for banking institutions as mortgage loan originators and
individuals who arrange mortgage loans for family members. Also,
individuals who work for mortgage loan servicers and negotiate loan
modifications are only subject to the license requirement if required by
HUD. The Superintendent is authorized to approve other exemptions for
good cause.

Section 420.3 contains a number of definitions of terms that are used in
Part 420. These include definitions for ‘‘mortgage loan originator,”’
originating entity’’, ‘‘residential mortgage loan’’ and ‘‘loan processor or
underwriter’’.

Section 420.4 describes the applications procedures for applying for a
license as an MLO. It also provides important transitional rules for
individuals already engaging in mortgage loan origination activities pur-
suant to the authority of the prior version of Article 12-E or, in the case of
individuals engaged in the origination of manufactured homes, not previ-
ously subject to regulation by the Department of Financial Services
(formerly the Banking Department).

Section 420.5 describes the circumstances in which originating entities
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may employ or contract with MLOs to engage in mortgage loan origina-
tion activities during the application process.

Section 420.6 sets forth the steps the Superintendent of Financial Ser-
vices (formerly the Superintendent of Banks) must take upon determining
to approve or disapprove an application for an MLO license.

Section 420.7 describes the circumstances when an MLO license is
inagthve and how an MLO may maintain his or her license during such
periods.

Section 420.8 sets forth the circumstances when an MLO license may
be suspended or terminated. Specifically, the proposed regulation provides
that an MLO license shall terminate if the annual license renewal fee has
not been paid or the requisite number of continuing education credits have
not been taken. The Superintendent also may issue an order suspending an
MLO license if the licensee does not file required reports or maintain a
bond. The license of an MLO that has been suspended pursuant to this
authority shall automatically terminate by operation of law after 90 days
unless the licensee has cured all deficiencies within this time period.

i Section 420.9 sets forth the process for the annual renewal of an MLO
icense.

Section 420.10 sets forth the process by which an MLO may surrender
his or her license.

Section 420.11 sets forth the pre-licensing educational requirements ap-
plicable to applicants seeking an MLO license. Twenty hours of educa-
tional courses are required, including courses related to federal law and
state law issues.

Section 420.12 sets out the requirement that pre-licensing education
and continuing education courses and education course providers must be
approved by the Nationwide Mortgage Licensing System and Registry
(the ““NMLS”’). This represents a change from the prior law pursuant to
which the Superintendent issued such approvals.

Section 420.13 sets forth the pre-licensing testing requirements for ap-
plicants for an MLO license. It also sets out the test location requirements
and the minimum passing grades to obtain a license.

Section 420.14 sets out the continuing education requirements ap-
plicable to MLOs seeking to renew their licenses.

Section 420.15 sets out the new requirements that MLOs have a surety
bonds in place as a condition to being licensed under Article 12-E. It also
sets out the minimum amounts of such bonds.

Section 420.16 requires the Superintendent to make reports to the
NMLS annually regarding violations by, and enforcement actions against,
MLOs. It also provides a mechanism for MLOs to challenge the content of
such reports.

Section 420.17 sets forth the process for calculating and collecting fees
applicable to MLO licensing.

Sections 420.18 and 420.19 set forth the various duties of MLOs and
originating entities. Section 420.20 also describes conduct prohibited for
MLOs and loan originators.

Finally, Section 420.21 describes the administrative action and penal-
ties that the Superintendent may take against an MLO for violations of law
or regulation.

Section 107.1 contains definitions of defined terms used in the Supervi-
sory Procedure. Importantly, it defines the National Mortgage Licensing
System (NMLS), the web-based system with which the Superintendent
has entered into a written contract to process applications for initial licens-
ing and applications for annual license renewal for MLOs.

Section 107.2 contains general information about applications for initial
licensing and annual license renewal as an MLO. It states that a sample of
the application form (which must be completed online) may be found on
the Department’s website and includes the address where certain informa-
tior}l rgquired in connection with the application for licensing must be
mailed.

Section 107.3 describes the parts of an application for initial licensing.
The application includes (1) the application form, (2) fingerprint cards, (3)
the fees, (4) applicant’s credit report, (5) an affidavit subscribed under
penalty of perjury in the form prescribed by the Superintendent, and (6)
any other information that may be required by the Superintendent. It also
describes the procedure when the Superintendent determines that the in-
formation provided by the application is not complete.

Section 107.4 describes the required submissions for annual license re-
newal of an MLO.

Section 107.5 covers inactive status.

Section 107.6 provides information on places where applicants may
obtain additional instructions and assistance on the Department’s website,
by email, by mail, and by telephone.

Supervisory Procedure MB 108 is hereby repealed.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish a notice of proposed rule making in the State Register at some
future date. The emergency rule will expire February 24, 2013.

Text of rule and any required statements and analyses may be obtained
from: Sam L. Abram, New York State Department of Financial Services,
One State Street, New York, NY 10004-1417, (212) 709-1658, email:
sam.abram@dfs.ny.gov

Regulatory Impact Statement

1. Statutory athority.

Revised Article 12-E of the Banking Law became effective on July 11,
2009 when Governor Paterson signed into law Chapter 123 of the Laws of
2009. The revised version of Article 12-E is modeled on the provisions of
Title V of the federal Housing and Economic Recovery Act of 2008, also
know as the S.A.F.E. Mortgage Licensing Act (the ‘““SAFE Act’’) pertain-
ing to the regulation of mortgage loan originators. Hence, the licensing
and regulation of mortgage loan regulators in New York now closely
tracks the federal standard.

Current Part 420 of the Superintendent’s Regulations, implementing
the prior version of Article 12-E, was adopted on an emergency basis in
December of 2008. Since the new version of Article 12-E is already effec-
tive, it is necessary to revise Part 420 and adopt the revised version on an
emergency basis. An earlier draft of this regulation was published on the
Department’s website on August 27, 2009. To date, the Department has
received two sets of comments, and these have been incorporated into the
current version of the revised regulation as appropriate.

New Section 599-a of the Banking Law sets forth the legislative purpose
of new Article 12-E. It notes that the new Article is intended to enhance
consumer protection, reduce fraud and ensure the public welfare. It also
notes that the new regulatory scheme is to be consistent with the SAFE
Act.

Section 599-b sets forth the definitions used in the new Article. Defined
terms include: mortgage loan originator (‘‘MLO’”); mortgage loan proces-
sor -- an individual who may not need to be licensed; residential mortgage
loans -- loans for which an MLO must be licensed; residential real prop-
erty; and the Nationwide Mortgage Licensing System and Registry (the
“NMLS”’).

Section 599-c sets forth the requirements for being licensed as an MLO,
the effective date for licensing and exemptions from the licensing
requirements. Exemptions include ones for individuals who work for
insured financial institutions, licensed attorneys who negotiate the terms
of a loan for a client as an ancillary to the attorney’s representation of the
client, and, unless required to be licensed by the U.S. Department of Hous-
ing and Urban Development (‘*‘HUD”’), certain individuals employed by a
mortgage loan servicer.

Section 599-d sets out the process for obtaining an MLO license. It also
sets out the Department’s authority for imposing fees, the authority of the
NMLS to collect such fees, the ability of the Superintendent of Financial
Services (formerly the Superintendent of Banks) to modify the require-
ments of Article 12-E in order to ensure compliance with the SAFE Act,
the requirement that filings be made electronically and required back-
ground information from all applicants.

Section 599-e sets for the findings that the Superintendent must make
before a license is issued. These include a finding that the applicant not
have any felony convictions within seven years or any fraud convictions at
any time, that the applicant demonstrate acceptable character and fitness,
educational and testing criteria and a bonding requirement. An MLO also
must be affiliated with an originating entity -- a licensed mortgage banker
or registered mortgage broker (or other licensed entity in the case of
individuals originating manufactured homes) -- or working for mortgage
loan servicers.

Section 599-f sets out the pre-licensing education requirements, and
Section 599-g sets forth the pre-licensing testing requirements. Section
599-h imposes a reporting requirement on entities employing MLOs. Such
entities must make annual filings through the NMLS.

Section 599-i sets forth the annual license renewal requirements for
MLOs. In addition to continuing to satisfy the initial requirements for
licensing, MLOs must satisfy annual continuing educational requirements
and must have paid all fees. Failure to meet these requirements shall result
in the automatic termination of an MLO’s license. The statute also
provides for a licensee going into inactive status, provided the individual
continues to pay all applicable fees and to take required education courses.

Section 599-j sets forth the continuing education requirements for
MLOs, and Section 599-k sets forth the requirements for a surety bond.
Section 599-1 requires the Superintendent to report through the NMLS at
least annually on all violations of Article 12-E and all enforcement actions.
MLOs may challenge the information contained in such reports. Section
599-m sets forth the records and reports that originating entities must
maintain or make on MLOs employed by, or working for, such entities.
This section also requires the Superintendent to maintain on the internet a
list of all MLOs licensed by the Department and requires reporting to the
Department by MLOs.

Section 599-n sets forth the enforcement authority of the
Superintendent. In addition to *‘for good cause’’ suspension authority, the
Superintendent may revoke a license for stated reasons (after a hearing),
and the Superintendent may suspend a license if a required surety bond is
allowed to lapse or thirty days after a required report is not filed. This sec-
tion also sets out the requirements for surrendering a license and the
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implications of any surrender, revocation, termination or suspension of a
license.

Section 599-o sets forth the authority of the Superintendent to adopt
rules and regulations implementing Article 12-E. including the authority
to adopt expedited review and licensing procedures for individuals previ-
ously authorized under the prior version of Article 12-E to act as MLOs. It
also authorizes the Superintendent to investigate licensees and the entities
with which they are associated.

Section 599-p requires that the unique identifier of every originator be
clearly shown on certain documents. Section 599-q provides certain
confidentiality protections for information provided to the Superintendent
by an MLO, notwithstanding the sharing of such information with other
regulatory bodies.

2. Legislative objectives.

As noted, new Article 12-E was intended to conform New York Law to
federal law and to enhance the regulation of MLOs operating in this state.
These objectives have taken on increased urgency with the problems evi-
denced in the mortgage banking industry over the past few years.

The regulations implement this statute. New Part 420 differs from the
prior version in a number of respects. The following is a summary of the
major changes from the previous regulation:

1. The definition of a mortgage loan originator is broadened to include
any individual who takes a mortgage application or offers or negotiates
the terms of the mortgage with a consumer.

2. Individuals who originate loans on manufactured homes will be
subject to the regulation for the first time.

3. If licensing of individuals who work for mortgage loan servicers and
who engage in loan modification activities is required by the U.S. Depart-
ment of Housing and Urban Development, such individuals may be subject
to the licensing requirements of the new law and to the new regulation.

4. Individuals who have applied for ‘‘authorization’’ under the prior
version of Article 12-E and Part 420 have a simplified process for becom-
ing licensed and may continue to originate loans until they are licensed
under the revised regulation or their applications are denied.

5. Individuals with a felony conviction within the last seven years or a
felony conviction for fraud at any time are now prohibited from being
licensed as MLOs in New York State.

6. Individuals must satisfy new pre-license education and testing
requirements. There also are new bonding requirements and continuing
education requirements.

7. A license automatically terminates if the licensee does not pay his or
her annual license renewal fee or take the requisite amount of continuing
education credits. The authority of the Superintendent to suspend an indi-
vidual for good cause also has been clarified.

When Part 420 was originally adopted on an emergency basis, the Su-
perintendent also adopted Supervisory Procedures MB 107 and MB 108.
Supervisory Procedure MB107 deals with applications to become an
MLO. It has been updated in line with the revisions to Article 12-E and
Part 420.

Supervisory Procedure MB 108, relating to the approval of education
providers and courses, was originally adopted because the prior version of
Article 12-E required the Superintendent to approve both courses and
providers. This activity has been transferred to the NMLS under new
Article 12-E. Accordingly, Supervisory Procedure MB 108 is being
rescinded.

3. Needs and benefits.

The SAFE Act is intended to impose a nationwide standard for MLO
regulation; new Article 12-E constitutes New York’s effort to adopt a
regulatory regime consistent with this uniform standard. This regulation is
needed to implement revised Article 12-E and is necessary to address
problems that have surfaced over the last several years in the mortgage
industry.

As has now been recognized at the federal level in the SAFE Act,
increased oversight of mortgage loan originators is necessary to curb
disreputable and deceptive businesses practices by MLOs. Individuals
engaging in abusive practices have avoided detection by moving from
company to company and in some instances, from state to state. The licens-
ing of MLOs will greatly assist the Department in its efforts to oversee the
mortgage industry and protect consumers. The regulation will enable the
Department to identify, track and hold accountable those individuals who
engage in abusive practices, and ensure continuing education for all MLOs
that are licensed by the Department.

These regulatory requirements will improve accountability among
mortgage industry professionals, protect and promote the integrity of the
mortgage industry, and improve the quality of service, thereby helping to
restore consumer confidence.

If New York did not adopt the new federal standards for MLO regula-
tion or failed to implement its requirements, the SAFE Act requires that
HUD assume the licensing of MLOs in New York State. This would result
in ceding an important responsibility and element of state sovereignty to
the federal government.
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4. Costs.

MLOs are already experiencing increased costs as a result of the fees
and continuing education requirements associated with the prior version
of Article 12-E. These costs will continue under the new law and
regulations.

The amount of the fingerprint fee is set by the State Division of Crimi-
nal Justice Services and the processing fees of the National Mortgage
Licensing System and Registry are set by that body.

The ability by the Department to regulate MLOs is expected to
substantially decrease losses to consumers and the mortgage industry, as
well as to assist in decreasing the number of foreclosures in the State and
the associated direct and indirect costs of such foreclosures. It is expected
also to reduce consumer complaints regarding MLO conduct.

The regulations will not result in any fiscal implications to the State.
The Department is funded by the regulated financial services industry.
Fees charged to the industry will be adjusted periodically to cover Depart-
ment expenses incurred in carrying out this regulatory responsibility.

5. Local government mandates.

None.

6. Paperwork.

An application process has been established for MLOs electronically
through the NMLS. Over time, the application process is expected to
become virtually paperless; accordingly, while a limited number of docu-
ments, including fingerprints where necessary, currently have to be
submitted to the Department in paper form, these requirements should
diminish with the passage of time.

The specific procedures that are to be followed in order to apply for
licensing as a mortgage loan originator are detailed in revised Supervisory
Procedure MB 107.

7. Duplication.

The revised regulation does not duplicate, overlap or conflict with any
other regulations.

8. Alternatives.

The purpose of the regulation is to carry out the statutory mandate to
license and regulate MLOs in a manner consistent with the SAFE Act. As
noted above, the alternative would be to cede this responsibility to the
federal government. By enacting revised Article 12-E, the Legislature has
indicated its desire to retain this responsibility at the state level.

9. Federal standards.

Currently, mortgage loan originators are required under the SAFE Act
to be licensed under requirements nearly identical to those set forth in new
Article 12-E.

10. Compliance schedule.

New Article 12-E became effective on July 11, 2009.

A transitional period is provided for mortgage loan originators who, as
of July 11, 2009, were authorized to act as MLOs or had filed applications
to be so authorized. Such MLOs may continue to engage in MLO activi-
ties, provided they submit any additional, updated information required by
the Superintendent. The transitional period runs until January 1, 2011, in
the case of authorized persons, and until July 31, 2010, in the case of ap-
plicants (unless their applications are denied or withdrawn as of an earlier
date). Applicants are required to complete their applications considerably
in advance of these dates under the regulations in order to allow the
Department to complete their processing.

Regulatory Flexibility Analysis

1. Effect of the Rule:

The revised regulation will not have any impact on local governments.
However, many of the originating entities who employ or are affiliated
with mortgage loan originators are mortgage bankers or mortgage brokers
who are considered small businesses. In excess of 2,700 of these busi-
nesses are licensed or registered by the Department of Financial Services
(formerly the Banking Department).

2. Compliance Requirements:

The revised regulation reflects the changes made in revised Article
12-E of the Banking Law. The small businesses that MLOs are employed
by or affiliated with will be required to ensure that all MLOs employed by
them have been duly licensed, report four times a year on the MLOs newly
employed by them or dismissed for actual or alleged violations, determine
that each MLO employed by or affiliated with them has the character, fit-
ness and education qualifications to warrant the belief he or she will
engage in mortgage loan originating honestly, fairly and efficiently; and,
finally, retain acceptable documentation as evidence of satisfactory
completion of required education courses for each MLO for a period of six
years. In addition to these requirements, originating entities will be
required to assign MLOs to registered locations and to ensure that an
MLO’s unique identifier is recorded on each mortgage application he or
she originates.

3. Professional Services:

None.

4. Compliance Costs:
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As under the existing Part 420, some mortgage entities may choose to
pay for costs associated with initial licensing and annual license renewal
for their MLOs and with continuing education requirements, but are not
required to do so. Costs associated with electronic filing of quarterly
employment reports and retaining for six years evidence of completion by
MLOs of required continuing education are expected to be minimal.

5. Economic and Technological Feasibility:

The rule-making should impose no adverse economic or technological
burden on small businesses that MLOs are employed by or affiliated with.

6. Minimizing Adverse Impacts:

The industry, and specifically small businesses who are licensed and
registered mortgage businesses, supported passage of the previous Bank-
ing Law Article 12-E and had substantial opportunity to comment on the
specific requirements of this statute and its supporting regulations. In ad-
dition, these businesses were involved in a policy dialogue with the
Department during rule development. In order to minimize any potential
adverse economic impact of the rulemaking, outreach was conducted with
associations representing the industries that would be affected thereby
(mortgage bankers, and mortgage brokers.

The revised regulation implements changes in Article 12-E of the Bank-
ing Law. An earlier draft of the revised regulation was published on the
Department’s website on August 27, 2009. Changes incorporating the
comments have been made in the regulation where appropriate.

7. Small Business and Local Government Participation:

See response to Item 6 above.

Rural Area Flexibility Analysis

Types and Estimated Numbers. The New York State Department of
Financial Services (formerly the Banking Department) licenses over 1,045
mortgage bankers and brokers, of which over 761 are located in the state.
It has received 19,000 applications from MLOs under the present regula-
tions and anticipates receiving approximately 500 initial licensing applica-
tions from individuals who seek to enter and/or re-enter the market as the
economy stabilizes. Many of these entities and MLOs will be operating in
rural areas of New York State and would be impacted by the regulation.

Compliance Requirements. Mortgage loan originators in rural areas
must be licensed by the Superintendent of Financial Services (formerly
the Superintendent of Banks) to engage in the business of mortgage loan
origination. The application process established by the regulations requires
an MLO to apply for a license electronically and to submit additional
background information to the Mortgage Banking unit of the Department.
This additional information consists of fingerprints, a recent credit report,
supplementary background information and an attestation as to the
truthfulness of the applicant’s statements. Mortgage brokers and bankers
are required to ensure that all MLOs employed by them have been duly
licensed, report four times a year on the MLOs newly employed by them
or dismissed for cause, determine that each MLO employed by or affili-
ated with them has the character, fitness and education qualifications to
warrant the belief he or she will engage in mortgage loan originating
honestly, fairly and efficiently; and, finally, retain acceptable documenta-
tion as evidence of satisfactory completion of required education courses
for each MLO for a period of six years. The Department believes that this
rule will not impose a burdensome set of requirements on entities operat-
ing in rural areas.

Costs. Some mortgage businesses in rural areas may choose to pay the
increased costs associated with the continuing education requirements and
the fees associated with licensing and annual renewal of their MLOs, but
are not required to do so. The regulation sets forth the manner in which the
background investigation fee, the initial license processing fee and the an-
nual renewal fee are established. There will also be a fee for the process-
ing of fingerprints and fees to cover the cost of third party processing of
the application. Fees charged to the industry will be adjusted periodically
to cover Department expenses incurred in carrying out its regulatory
responsibilities. Costs associated with electronic filing of quarterly
employment reports and retaining for six years evidence of completion by
MLOs of required continuing education courses are expected to be
minimal. The cost of continuing education is estimated to be approximately
$500 every two years. The Department’s increased effectiveness in fight-
ing mortgage fraud and predatory lending will lower costs related to litiga-
tion and will decrease losses to consumers and the mortgage industry by
hundreds of millions of dollars.

Minimizing Adverse Impacts. The industry supported passage of the
prior Article 12-E and had substantial opportunity to comment on the
specific requirements of this statute and its supporting regulation. In addi-
tion, the industry was involved in a dialogue with the Department during
rule development.

The revised regulations implement revised Article 12-E of the Banking
Law, which in turn closely tracks the provisions of Title V of the federal
Housing and Economic Recovery Act of 2008, also known as the S.A.F.E.
Mortgage Licensing Act (the “*‘SAFE Act’’). Hence, the licensing and
regulation of mortgage loan originators in New York now closely tracks

the federal standard. If New York did not adopt this standard, the SAFE
Act requires that the federal Department of Housing and Urban Develop-
ment assume the licensing of MLOs in New York State.

Rural Area Participation. Representatives of various entities, including
mortgage bankers and brokers conducting business in rural areas and enti-
ties that conduct mortgage originating in rural areas, participated in
outreach meetings that were conducted during the process of drafting the
prior Article 12-E and the implementing regulations. As noted above, the
revised statute and regulations closely track the provisions of the federal
SAFE Act.

Job Impact Statement

Revised Article 12-E of the Banking Law, effective on July 11, 2009,
replaces the prior version of Article 12-E with respect to the licensing and
regulation of mortgage loan servicers. This regulation sets forth the ap-
plication, exemption and approval procedures for licensing registration as
a Mortgage Loan Originator (MLO), as well as financial responsibility
requirements for individuals engaging in MLO activities. The regulation
also provides transition rules for individuals who engaged in MLO activi-
ties under the prior version of the article to become licensed under the new
statute.

The requirement to comply with the regulations is not expected to have
a significant adverse effect on jobs or employment activities within the
mortgage loan servicing industry. This is because individuals were al-
ready subject to regulation under the prior version of Article 12-E of the
Banking Law. New Article 12-E and Part 420 are intended to conform the
regulation of MLOs to the requirements of federal law. Absent action by
New York to conform this regulation to federal requirements, federal law
authorized the Department of Housing and Urban Affairs to take control
of the regulation of MLOs in New York State.

As with their predecessors, the new statute and regulations require the
use of the internet-based National Mortgage Licensing System and Regis-
try (NMLS), developed by the Conference of State Bank Supervisors and
the American Association of Residential Mortgage Regulators. This
system uses a common on-line application for MLO registration in New
York and other participating states. It is believed that any remaining
adverse impact would be due primarily to the nature and purpose of the
statutory licensing requirement rather than the provisions of the
regulations.

Supervisory Procedure 108 relates to the approval by the Superinten-
dent of Financial Services (formerly the Superintendent of Banks) of
educational courses and course providers for MLOs. Under revised Article
12-E, this function has been transferred to the NMLS. Moreover, educa-
tional requirements have been increased under the new law and regulation
by the Superintendent.

Public Service Commission

NOTICE OF ADOPTION

Amendments to PSC No. 1 — Water Effective December 1, 2012,
to Increase Its Annual Revenues by $62,002, or 28.4%

L.D. No. PSC-21-12-00015-A
Filing Date: 2012-11-27
Effective Date: 2012-11-27

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On 11/27/12, the PSC adopted an order approving Mt. Ebo
Water Works, Inc.’s amendments to PSC No. 1 — Water effective
December 1, 2012, to increase its annual revenues by $62,002, or 28.4%.
Statutory authority: Public Service Law, sections 4(1), 5(1)(f), 89-c(1)
and (10)

Subject: Amendments to PSC No. 1 — Water effective December 1, 2012,
to increase its annual revenues by $62,002, or 28.4%.

Purpose: To approve the amendments to PSC No. 1 — Water effective
December 1, 2012, to increase its annual revenues by $62,002, or 28.4%.
Substance of final rule: The Commission, on November 27, 2012 adopted
an order approving Mt. Ebo Water Works, Inc.’s amendments to PSC No.
1 — Water effective December 1, 2012, to increase its annual revenues by
$62,002, or 28.4%, subject to the terms and conditions set forth in the
order.

Final rule as compared with last published rule: No changes.

Text of rule may be obtained from: Deborah Swatling, Public Service
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Commission, 3 Empire State Plaza, Albany, New York 12223, (518) 486-
2659, email: Deborah.Swatling@dps.ny.gov An IRS employer ID no. or
social security no. is required from firms or persons to be billed 25 cents
per page. Please use tracking number found on last line of notice in
requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(12-W-0210SA1)

NOTICE OF ADOPTION

Amendments to PSC No. 7 — Gas, Eff. 12/1/12, to Consolidate Its
Tariff Schedules, P.S.C. Nos. 4, 5 and 6 into one Tariff Schedule

I.D. No. PSC-34-12-00007-A
Filing Date: 2012-11-27
Effective Date: 2012-11-27

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On 11/27/12, the PSC adopted an order approving Corning
Natural Gas Corporation’s amendments to PSC No. 7 — Gas, effective
December 1, 2012, to consolidate its tariff schedules, P.S.C. Nos. 4, 5 and
6 into one tariff schedule.

Statutory authority: Public Service Law, section 66(12)

Subject: Amendments to PSC No. 7 — Gas, eff. 12/1/12, to consolidate
its tariff schedules, P.S.C. Nos. 4, 5 and 6 into one tariff schedule.
Purpose: To approve amendments to PSC No. 7 — Gas, eff. 12/1/12, to
consolidate schedules, PSC Nos. 4, 5 and 6.

Substance of final rule: The Commission, on November 27, 2012 adopted
an order approving Corning Natural Gas Corporation’s amendments to
PSC No. 7 — Gas, effective December 1, 2012, to consolidate its tariff
schedules, P.S.C. Nos. 4, 5 and 6 into one tariff schedule, subject to the
terms and conditions set forth in the order.

Final rule as compared with last published rule: No changes.

Text of rule may be obtained from: Deborah Swatling, Public Service
Commission, 3 Empire State Plaza, Albany, New York 12223, (518) 486-
2659, email: Deborah.Swatling@dps.ny.gov An IRS employer ID no. or
social security no. is required from firms or persons to be billed 25 cents
per page. Please use tracking number found on last line of notice in
requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(11-G-0280SA4)

NOTICE OF ADOPTION

Modify Electric and Gas Tariff Schedules to Make the Tariff
Language Consistent

L.D. No. PSC-34-12-00008-A
Filing Date: 2012-11-27
Effective Date: 2012-11-27

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On 11/27/12, the PSC adopted an order approving Roches-
ter Gas and Electric Corporation to modify their electric and gas tariff
schedules.

Statutory authority: Public Service Law, section 66(12)

Subject: Modify electric and gas tariff schedules to make the tariff
language consistent.

Purpose: To approve modification of electric and gas tariff schedules to
make the tariff language consistent.

Substance of final rule: The Commission, on November 27, 2012 adopted
an order approving Rochester Gas and Electric Corporation’s amendments
PSC No. 16 — Gas and PSC Nos. 18 and 19 — Electricity, effective
December 1, 2012, to modify electric and gas tariff schedules to make the
tariff language consistent with New York State Electric & Gas Corpora-
tion, where both Companies’ processes are the same, subject to the terms
and conditions set forth in the order.
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Final rule as compared with last published rule: No changes.

Text of rule may be obtained from: Deborah Swatling, Public Service
Commission, 3 Empire State Plaza, Albany, New York 12223, (518) 486-
2659, email: Deborah.Swatling@dps.ny.gov An IRS employer ID no. or
social security no. is required from firms or persons to be billed 25 cents
per page. Please use tracking number found on last line of notice in
requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(12-M-0353SA2)
NOTICE OF ADOPTION

Modify Electric and Gas Tariff Schedules to Make the Tariff
Language Consistent

L.D. No. PSC-34-12-00009-A
Filing Date: 2012-11-27
Effective Date: 2012-11-27

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: On 11/27/12, the PSC adopted an order approving New
York State Electric & Gas Corporation to modify their electric and gas
tariff schedules.

Statutory authority: Public Service Law, section 66(12)

Subject: Modify electric and gas tariff schedules to make the tariff
language consistent.

Purpose: To approve modification of electric and gas tariff schedules to
make the tariff language consistent.

Substance of final rule: The Commission, on November 27, 2012 adopted
an order approving New York State Electric & Gas Corporation’s amend-
ments PSC Nos. 119, 120 and 121 — Electricity, and PSC Nos. 88 and 90
— Qas, effective December 1, 2012, to modify electric and gas tariff
schedules to make the tariff language consistent with Rochester Gas and
Electric Corporation, where both Companies’ processes are the same,
subject to the terms and conditions set forth in the order.

Final rule as compared with last published rule: No changes.

Text of rule may be obtained from: Deborah Swatling, Public Service
Commission, 3 Empire State Plaza, Albany, New York 12223, (518) 486-
2659, email: Deborah.Swatling@dps.ny.gov An IRS employer ID no. or
social security no. is required from firms or persons to be billed 25 cents
per page. Please use tracking number found on last line of notice in
requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(12-M-0353SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Affiliate Standards for Corning Natural Gas Corporation
L.D. No. PSC-50-12-00003-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: The Commission is considering what action to take on a
petition filed by Corning Natural Gas Corporation seeking rehearing or
clarification of the Commission’s October 19, 2012, Order Adopting Af-
filiate Standards.

Statutory authority: Public Service Law, sections 4(1), 22, 65(1) and
66(1)

Subject: Affiliate standards for Corning Natural Gas Corporation.
Purpose: To resolve issues raised by Corning Natural Gas Corporation in
its petition for rehearing.

Substance of proposed rule: On October 19, 2012, the Commission is-
sued an Order Adopting Affiliate Standards for Corning Natural Gas
Corporation (Corning). On November 18, 2012, Corning filed a petition
seeking rehearing or clarification of provisions of that order which impose
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limitations on the sharing of utility employees with Corning affiliates and
which preclude members of the Corning Board of Directors from owning
a five percent or more interest in a competing energy business. The Com-
mission will consider the petition and may grant or deny, in whole or in
part, or modify the relief sought, or take such other actions as may be au-
thorized by law.

Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.ny.gov/f96dir.htm. For questions, contact:
Deborah Swatling, Public Service Commission, 3 Empire State Plaza,
Albany, New York 12223-1350, (518) 486-2659, email:
deborah.swatling@dps.ny.gov

Data, views or arguments may be submitted to: Jaclyn A. Brilling, Secre-
tary, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 474-6530, email: Secretary@dps.ny.gov

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(11-G-0280SP5)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Availability of Important Telecommunications Services in New
York State at Just and Reasonable Rates

L.D. No. PSC-50-12-00004-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: The Commission is considering whether to revise: (a)
intercarrier rates for intrastate telephone switched access services in New
York; and (b) the Targeted Accessibility Fund, supporting E911, low-
income discounts, and hearing impaired telecom service.

Statutory authority: Public Service Law, sections 4, 5, 90, 91, 92, 94, 96
and 97

Subject: Availability of important telecommunications services in New
York State at just and reasonable rates.

Purpose: Helping to ensure availability of important telecommunications
services in New York State at affordable rates.

Substance of proposed rule: By notice dated August 3, 2009, the Com-
mission established a proceeding to examine issues related to the advis-
ability of modifications to: (a) existing funding regimes supporting
universally available telecommunications services in New York; (b)
intercarrier compensation rates for intrastate switched access services; and
(c) the Targeted Accessibility Fund (TAF) that supports E911 service, low
income residential telephone rates, and telecommunications service for
the hearing impaired. In earlier phases of the proceeding the Commission
provided initially for temporarily continued universal service support and
then later established a four-year State Universal Service Fund (SUSF) to
support continued telephone service in high-cost rural areas of the State.
Separately, in May 2012 in Case 12-C-0112, the Commission required
telecommunications carriers to revise terminating intrastate access rates in
conformance with a November 2011 order of the Federal Communica-
tions Commission (FCC). In the current Phase III of this proceeding,
remaining intrastate switched access rates -- which are also the subject of
impending action by the FCC -- are under Commission review, as is the
TAF. On November 19, 2012, a substantial majority of parties to this
proceeding submitted a joint proposal intended to resolve the issues in
Phase III. The Phase III Joint Proposal calls for the Commission to await
additional FCC action on originating access rates anticipated by July 2014
before taking any further action on intrastate switched access rates in New
York. In addition, the Phase III Joint Proposal calls for no changes in the
TAF, with further consideration of TAF issues deferred until the Commis-
sion reconsiders the SUSF, beginning in January 2016, or once the FCC
issues a further order on switched access rates. The Commission may ap-
prove, reject, or modify the Phase III Joint Proposal, or other proposals
that might be made in Phase III, in whole or in part, or adopt alternative
measures concerning intrastate switched access rates or the TAF.

Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.ny.gov/f96dir.htm. For questions, contact:
Deborah Swatling, Public Service Commission, 3 Empire State Plaza,

Albany, New York 12223-1350, (518)
Deborah.Swatling@dps.ny.gov

Data, views or arguments may be submitted to: Jaclyn A. Brilling, Secre-
tary, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 474-6530, email: secretary@dps.ny.gov

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(09-M-0527SP6)

486-2659, email:
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