RULE MAKING
ACTIVITIES

Each rule making is identified by an I.D. No., which consists
of 13 characters. For example, the I[.D. No.
AAM-01-96-00001-E indicates the following:

AAM -the abbreviation to identify the adopting agency

01 -the State Register issue number
96 -the year
00001 -the Department of State number, assigned upon

receipt of notice.

E -Emergency Rule Making—permanent action
not intended (This character could also be: A
for Adoption; P for Proposed Rule Making; RP
for Revised Rule Making; EP for a combined
Emergency and Proposed Rule Making; EA for
an Emergency Rule Making that is permanent
and does not expire 90 days after filing.)

Italics contained in text denote new material. Brackets
indicate material to be deleted.

Department of Agriculture and
Markets

NOTICE OF ADOPTION

Farm Brewery and Farm Distillery Exemption

LI.D. No. AAM-48-12-00001-A
Filing No. 82

Filing Date: 2013-01-24
Effective Date: 2013-02-13

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 276.4 of Title 1 NYCRR.

Statutory authority: Agriculture and Markets Law, sections 16, 18, 251-
Z-4 and 251-z-9

Subject: Farm brewery and farm distillery exemption.

Purpose: Provide farm breweries and farm distilleries with AML Article
20-C food processing license exemption.

Text or summary was published in the November 28, 2012 issue of the
Register, .D. No. AAM-48-12-00001-P.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
from: Stephen D. Stich, Director, Food Safety Inspection, New York State
Department of Agriculture and Markets, 10B Airline Drive, Albany, New
York 12235, (518) 457-4492, email: stephen.stich@agriculture.ny.gov
Assessment of Public Comment

The agency received no public comment.

Education Department

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Institutional Accreditation for Title IV Purposes
L.D. No. EDU-07-13-00011-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of section 3.12 and Subpart 4-1 of Title 8
NYCRR.

Statutory authority: Education Law, sections 207(not subdivided),
210(not subdivided), 214(not subdivided), 215(not subdivided) and 305(1)
and (2)

Subject: Institutional accreditation for Title IV purposes.

Purpose: To conform Regents Rules to federal regulations relating to vol-
untary institutional accreditation for Title IV purposes.

Substance of proposed rule (Full text is posted at the following State
website:http://www.regents.nysed.gov/meeting): Paragraph (2) of
subdivision (d) of section 3.12 of the Rules of the Board of Regents is
amended to require that the Regents Advisory Council be comprised of at
least 9 members, at least 2 of which shall be senior administrators; at least
two 2 shall have experience as full-time faculty members in degree-
granting institutions and at least one shall be a full-time faculty member at
the time of appointment. At least two other voting members or one-seventh
of the total voting members of the council, whichever is greater, shall be
representatives of the public as defined in the proposed amendment.

Subdivision (e) shall be added to section 3.12 to create an institutional
accreditation appeals board to review and decide appeals from an institu-
tion(s) of an adverse accreditation action(s) or probationary accreditation
decision(s) of the Board of Regents pursuant the procedures outlined in
section 4-1.5 of this Title. The proposed amendment defines the composi-
tion of the board.

Subdivision (d) of section 4-1.3 of the Rules of the Board of Regents is
amended to clarify that the corrective action period may be extended for a
maximum period of 12 months.

Subdivision (f) of section 4-1.3 of the Rules of the Board of Regents is
amended to require an institution to obtain approval from the Commis-
sioner and the Board of Regents before the department will include the
substantive change in the scope of accreditation it previously granted to
the institution.

Paragraph (3) of subdivision (f) of section 4-1.3 of the Rules of the
Board of Regents is repealed.

Subdivision (g) of section 4-1.3 of the Rules of the Board of Regents is
repealed and a new subdivision (g) is added to prohibit the Commissioner
and the Board of Regents from granting initial or a renewal of accredita-
tion to an institution, or a program offered by an institution, if the Com-
missioner and the Board of Regents knows, or has reasonable cause to
know, that the institution is the subject of:

(1) a pending or final action against the institution or a program at such
institution by a State agency to suspend, revoke, withdraw, or terminate
the institution’s legal authority to provide postsecondary education in the
State;

(2) a decision by a nationally recognized accrediting agency to deny ac-
creditation or preaccreditation;

(3) a pending or final action brought by a nationally recognized ac-
crediting agency to suspend, revoke, withdraw, or terminate the institu-
tion’s accreditation or preaccreditation; or
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(4) probation or an equivalent status imposed by a recognized agency.

A new subdivision (h) shall be added to section 4-1.3 of the Rules of
the Board of Regents to provide that if the Commissioner and the Board of
Regents learn that an accredited institution, or an institution that offers a
program it accredits, is the subject of an adverse action by another
recognized accrediting agency or has been placed on probation or an
equivalent status by another recognized agency, the Commissioner and
the Board of Regents shall promptly review its accreditation through the
compliance review procedure in section 4-1.5 of this Subpart to determine
if it should also take adverse action or place the institution on probation.
The Commissioner and the Board of Regents shall only grant accredita-
tion or a renewal of accreditation to an institution described in subdivision
(g) of this section if the institution satisfactorily meets the standards of the
compliance review procedure described in section 4-1.5 of this Subpart. If
the Commissioner and the Board of Regents grant accreditation or a re-
newal of accreditation after a compliance review, the Commissioner and
the Board of Regents shall provide to the U.S. Secretary of Education,
within 30 days of its action, a thorough and reasonable explanation, con-
sistent with its standards, why the action of the other body does not
preclude the grant of accreditation or renewal of accreditation.

Subdivision (g) of section 4-1.4 of the Rules of the Board of Regents is
amended to require that the process and criteria for accepting transfer of
credit be publicly disclosed and include a statement of the criteria
established by the institution regarding the transfer of credit earned at an-
other institution of higher education and a list of the institutions with which
the institution has established articulation agreements.

Paragraph (2) of subdivision (1) of section 4-1.4 of the Rules of the
Board of Regents shall be renumbered to paragraph (3) of subdivision (1)
of section 4-1.4 of the Rules of the Board of Regents and a new paragraph
(2) shall be added to subdivision (I) of section 4-1.4 to require an
institution’s teach-out plan to ensure that it provides for the equitable
treatment of students pursuant to criteria established by the Commissioner
and the Board of Regents and that the plan specifies additional charges, if
any, and provides for notification to the students of any additional charges.

Subdivision (a) of section 4-1.5 of the Rules of the Board of Regents is
amended to allow an institution to seek the review of new financial infor-
mation only once and to clarify that any determination on the new financial
information does not provide a basis for appeal.

Subdivision (a) of section 4-1.5 of the Rules of the Board of Regents is
amended to specifically provide that the Regents shall review any papers,
written responses filed, the record before the advisory council, the record
of its deliberations, and its findings and recommendations and any other
information considered by the commissioner. In addition, if the Board of
Regents decision includes an adverse accreditation action or probationary
accreditation, the Board of Regents shall notify the institution of its right
to a hearing before the institutional accreditation appeals board.

This subdivision is also amended to set forth the process for an appeal
and/or a hearing of a determination of adverse accreditation action or
probationary accreditation before the institutional accreditation appeals
board.

Section 4-1.5 of the Rules of the Board of Regents shall be amended to
require the Board of Regents to review any papers, written responses filed,
the record before the advisory council, the record of its deliberations, and
its findings and recommendations and any other information considered
by the commissioner.

Paragraphs (9) and (10) of subdivision (c) of section 4-1.5 to require the
Board of Regents to review any papers, written responses filed, the record
before the advisory council, the record of its deliberations, and its findings
and recommendations and any other information considered by the com-
missioner before issuing its decision.

It also describes the process for an institution to appeal a Regents deter-
mination of adverse accreditation action or granting probationary ac-
creditation to the institutional accreditation appeals board.

Subdivision (d) of section 4-1.5 of the Rules of the Board of Regents
shall be amended to changes the procedures for a change in scope of ac-
creditation when there is a substantive change to conform with the federal
requirements.
Text of proposed rule and any required statements and analyses may be
obtained from: Mary Gammon, State Education Department, Office of
Counsel, 89 Washington Avenue, Room 148, (518) 474-6400, email:
legal@mail.nysed.gov
Data, views or arguments may be submitted to: Peg Rivers, State Educa-
tion Department, 89 Washington Avenue, Rm 977 EBA, Albany, NY
12234, (518) 478-1189, email: privers@mail.nysed.gov
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement

1. STATUTORY AUTHORITY:

Section 207 of the Education Law grants general rule-making authority

to the Board of Regents to carry into effect the laws and policies of the
State relating to education.

Section 210 of the Education Law grants to the Board of Regents the
authority to register domestic and foreign institutions in terms of New
York standards.

Section 214 of the Education Law provides that higher educational
institutions that are incorporated in New York State shall be members of
The University of the State of New York.

Section 215 of the Education Law authorizes the Commissioner of
Education to visit, examine, and inspect schools or institutions under the
educational supervision of the State and require reports from such schools.

Subdivision (1) of section 305 of the Education Law empowers the
Commissioner of Education to enforce all laws relating to the educational
system of the State and execute all educational policies determined by the
Board of Regents.

Subdivision (2) of section 305 of the Education Law authorizes the
Commissioner of Education to have general supervision over all schools
and institutions subject to the Education Law.

2. LEGISLATIVE OBJECTIVES:

The proposed amendment carries out the legislative objectives of the
above-referenced statutes by clarifying the standards and procedures that
must be met by institutions of higher education that voluntarily seek
institutional accreditation by the Board of Regents and the Commissioner
of Education in order to participate in programs established by Title IV of
the Higher Education Act.

3. NEEDS AND BENEFITS:

In June 2001, the Board of Regents adopted Part 4 of the Rules of the
Board of Regents, Voluntary Institutional Accreditation for Title IV
Purposes (now Subpart 4-1) as part of a process of complying with the
requirements in regulations of the U.S. Department of Education (34 CFR
Part 602) for continued recognition of the Board of Regents as an
institutional accrediting agency. One of the Federal regulations requires
each Nationally Recognized Accrediting Agency to have “a systematic
program of review that demonstrates that its standards are adequate to
evaluate the quality of the education or training provided by the institu-
tions and programs it accredits and relevant to the educational or training
needs of students”. (34 CFR 602.21[a])

As aresult of the review of accreditation standards, including an assess-
ment of their alignment with revised Federal standards for accreditation
agencies (34 CFR Part 602), the Department proposes to clarify and update
the existing regulation.

In addition, as part of its final analysis of the Department’s application
to continue as an accrediting agency, the United States Department of
Education identified items on which it could not confirm technical compli-
ance with the federal accreditation regulations. The proposed amendment
addresses their findings in the following areas: appeals procedure; conflict-
of-interest and recusal training; processes for handling substantive changes
and distance education; notifications of actions demonstrating compliance
with accreditation standards; and demonstration of the Regents role in the
decision-making process. These changes are summarized as follows:

Paragraph (2) of subdivision (d) of section 3.12 of the Rules of the
Board of Regents is amended to require that the Regents Advisory Council
be comprised of at least 9 members, at least 2 of which shall be senior
administrators; at least two 2 shall have experience as full-time faculty
members in degree-granting institutions and at least one shall be a full-
time faculty member at the time of appointment. At least two other voting
members or one-seventh of the total voting members of the council, which-
ever is greater, shall be representatives of the public as defined in the
proposed amendment.

Subdivision (e) shall be added to section 3.12 to create an institutional
accreditation appeals board to review and decide appeals from an institu-
tion(s) of an adverse accreditation action(s) or probationary accreditation
decision(s) of the Board of Regents pursuant the procedures outlined in
section 4-1.5 of this Title. The proposed amendment defines the composi-
tion of the board.

Subdivision (d) of section 4-1.3 of the Rules of the Board of Regents is
amended to clarify that the corrective action period may be extended for a
maximum period of 12 months.

Subdivision (f) of section 4-1.3 of the Rules of the Board of Regents is
amended to require an institution to obtain approval from the Commis-
sioner and the Board of Regents before the department will include the
substantive change in the scope of accreditation it previously granted to
the institution.

Paragraph (3) of subdivision (f) of section 4-1.3 of the Rules of the
Board of Regents is repealed.

Subdivision (g) of section 4-1.3 of the Rules of the Board of Regents is
repealed and a new subdivision (g) is added to prohibit the Commissioner
and the Board of Regents from granting initial or a renewal of accredita-
tion to an institution, or a program offered by an institution, if the Com-
missioner and the Board of Regents knows, or has reasonable cause to
know, that the institution is the subject of:
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(1) a pending or final action against the institution or a program at such
institution by a State agency to suspend, revoke, withdraw, or terminate
the institution’s legal authority to provide postsecondary education in the
State;

(2) a decision by a nationally recognized accrediting agency to deny ac-
creditation or preaccreditation;

(3) a pending or final action brought by a nationally recognized ac-
crediting agency to suspend, revoke, withdraw, or terminate the institu-
tion’s accreditation or preaccreditation; or

(4) probation or an equivalent status imposed by a recognized agency.

A new subdivision (h) shall be added to section 4-1.3 of the Rules of
the Board of Regents to provide that if the Commissioner and the Board of
Regents learn that an accredited institution, or an institution that offers a
program it accredits, is the subject of an adverse action by another
recognized accrediting agency or has been placed on probation or an
equivalent status by another recognized agency, the Commissioner and
the Board of Regents shall promptly review its accreditation through the
compliance review procedure in section 4-1.5 of this Subpart to determine
if it should also take adverse action or place the institution on probation.
The Commissioner and the Board of Regents shall only grant accredita-
tion or a renewal of accreditation to an institution described in subdivision
(g) of this section if the institution satisfactorily meets the standards of the
compliance review procedure described in section 4-1.5 of this Subpart. If
the Commissioner and the Board of Regents grant accreditation or a re-
newal of accreditation after a compliance review, the Commissioner and
the Board of Regents shall provide to the U.S. Secretary of Education,
within 30 days of its action, a thorough and reasonable explanation, con-
sistent with its standards, why the action of the other body does not
preclude the grant of accreditation or renewal of accreditation.

Subdivision (g) of section 4-1.4 of the Rules of the Board of Regents is
amended to require that the process and criteria for accepting transfer of
credit be publicly disclosed and include a statement of the criteria
established by the institution regarding the transfer of credit earned at an-
other institution of higher education and a list of the institutions with which
the institution has established articulation agreements.

Paragraph (2) of subdivision (1) of section 4-1.4 of the Rules of the
Board of Regents shall be renumbered to paragraph (3) of subdivision (1)
of section 4-1.4 of the Rules of the Board of Regents and a new paragraph
(2) shall be added to subdivision (I) of section 4-1.4 to require an
institution’s teach-out plan to ensure that it provides for the equitable
treatment of students pursuant to criteria established by the Commissioner
and the Board of Regents and that the plan specifies additional charges, if
any, and provides for notification to the students of any additional charges.

Subdivision (a) of section 4-1.5 of the Rules of the Board of Regents is
amended to allow an institution to seek the review of new financial infor-
mation only once and to clarify that any determination on the new financial
information does not provide a basis for appeal.

Subdivision (a) of section 4-1.5 of the Rules of the Board of Regents is
amended to specifically provide that the Regents shall review any papers,
written responses filed, the record before the advisory council, the record
of its deliberations, and its findings and recommendations and any other
information considered by the commissioner. In addition, if the Board of
Regents decision includes an adverse accreditation action or probationary
accreditation, the Board of Regents shall notify the institution of its right
to a hearing before the institutional accreditation appeals board.

This subdivision is also amended to set forth the process for an appeal
and/or a hearing of a determination of adverse accreditation action or
probationary accreditation before the institutional accreditation appeals
board.

Section 4-1.5 of the Rules of the Board of Regents shall be amended to
require the Board of Regents to review any papers, written responses filed,
the record before the advisory council, the record of its deliberations, and
its findings and recommendations and any other information considered
by the commissioner.

Paragraphs (9) and (10) of subdivision (c) of section 4-1.5 to require the
Board of Regents to review any papers, written responses filed, the record
before the advisory council, the record of its deliberations, and its findings
and recommendations and any other information considered by the com-
missioner before issuing its decision.

It also describes the process for an institution to appeal a Regents deter-
mination of adverse accreditation action or granting probationary ac-
creditation to the institutional accreditation appeals board.

Subdivision (d) of section 4-1.5 of the Rules of the Board of Regents
shall be amended to changes the procedures for a change in scope of ac-
creditation when there is a substantive change to conform with the federal
requirements.

4. COSTS:

(a) Costs to State government. This amendment will not impose any ad-
ditional costs on State government over and above the current costs for ac-
crediting institutions pursuant to Subpart 4-1 of the Rules of the Board of

Regents. The Department will use existing personnel and resources to
review institutions for accreditation under this Subpart.

(b) Costs to local government. None.

(c) Costs to private regulated parties. The proposed amendment relates
to voluntary institutional accreditation. The State Education Department
expects that existing faculty and staff at colleges and universities choosing
the Board of Regents as their institutional accrediting agency will have the
necessary expertise to satisfy the requirements of the proposed amend-
ment as part of their ongoing responsibilities. The amendment does not
impose additional costs on such colleges and universities.

(d) Costs to the regulatory agency. As stated above under Costs to State
Government, the proposed amendment would not impose additional costs
on the State Education Department.

5. LOCAL GOVERNMENT MANDATES:

The proposed amendment concerns the institutional accreditation of
institutions of higher education. It does not impose any program, service,
duty, or responsibility on local governments.

6. PAPERWORK:

There are no additional paperwork requirements beyond those imposed
by the federal regulations.

7. DUPLICATION:

The standards and procedures for voluntary institutional accreditation
build on requirements and standards for the registration of undergraduate
and graduate programs set forth in Part 52 of the Regulations of the Com-
missioner of Education. In some cases, additional requirements are
imposed for accreditation, but these standards do not conflict with program
registration standards.

8. ALTERNATIVES:

There are no viable alternatives to the proposed amendment, and none
were considered.

9. FEDERAL STANDARDS:

The proposed amendment is consistent with Federal requirements,
which specify the standards, for which an accrediting agency will be ap-
proved by U.S. Secretary of Education. In addition, Federal standards
require a recognized accreditation agency to carry out periodic reviews of
the agency’s accreditation standards.

10. COMPLIANCE SCHEDULE:

The amendment will be effective on its stated effective date. No ad-
ditional time is needed to comply.

Regulatory Flexibility Analysis

Small Businesses:

1. EFFECT OF RULE:

The proposed amendment to the Rules of the Board of Regents applies
to institutions of higher education applying for institutional accreditation
or renewal of such accreditation by the Board of Regents and the Commis-
sioner of Education for Title IV purposes. On the basis of the most recent
data transmitted to the State Education Department, 3 of the 25 institu-
tions of higher education that have voluntarily chosen the Commissioner
and the Board of Regents as their institutional accreditor are for-profit
small businesses with 100 or fewer employees.

2. COMPLIANCE REQUIREMENTS:

In its final analysis of the Department’s application to continue as an
accrediting agency, the United States Department of Education identified
items on which it could not confirm technical compliance with the federal
accreditation regulations. The proposed amendment addresses their find-
ings in the following areas: appeals procedure; conflict-of-interest and
recusal training; processes for handling substantive changes and distance
education; notifications of actions demonstrating compliance with ac-
creditation standards; and demonstration of the Regents role in the
decision-making process. These changes are summarized as follows:

Paragraph (2) of subdivision (d) of section 3.12 of the Rules of the
Board of Regents is amended to require that the Regents Advisory Council
be comprised of at least 9 members, at least 2 of which shall be senior
administrators; at least two 2 shall have experience as full-time faculty
members in degree-granting institutions and at least one shall be a full-
time faculty member at the time of appointment. At least two other voting
members or one-seventh of the total voting members of the council, which-
ever is greater, shall be representatives of the public as defined in the
proposed amendment.

Subdivision (e) shall be added to section 3.12 to create an institutional
accreditation appeals board to review and decide appeals from an institu-
tion(s) of an adverse accreditation action(s) or probationary accreditation
decision(s) of the Board of Regents pursuant the procedures outlined in
section 4-1.5 of this Title. The proposed amendment defines the composi-
tion of the board.

Subdivision (d) of section 4-1.3 of the Rules of the Board of Regents is
amended to clarify that the corrective action period may be extended for a
maximum period of 12 months.

Subdivision (f) of section 4-1.3 of the Rules of the Board of Regents is
amended to require an institution to obtain approval from the Commis-
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sioner and the Board of Regents before the department will include the
substantive change in the scope of accreditation it previously granted to
the institution.

Paragraph (3) of subdivision (f) of section 4-1.3 of the Rules of the
Board of Regents is repealed.

Subdivision (g) of section 4-1.3 of the Rules of the Board of Regents is
repealed and a new subdivision (g) is added to prohibit the Commissioner
and the Board of Regents from granting initial or a renewal of accredita-
tion to an institution, or a program offered by an institution, if the Com-
missioner and the Board of Regents knows, or has reasonable cause to
know, that the institution is the subject of:

(1) a pending or final action against the institution or a program at such
institution by a State agency to suspend, revoke, withdraw, or terminate
the institution’s legal authority to provide postsecondary education in the
State;

(2) a decision by a nationally recognized accrediting agency to deny ac-
creditation or preaccreditation;

(3) a pending or final action brought by a nationally recognized ac-
crediting agency to suspend, revoke, withdraw, or terminate the institu-
tion’s accreditation or preaccreditation; or

(4) probation or an equivalent status imposed by a recognized agency.

A new subdivision (h) shall be added to section 4-1.3 of the Rules of
the Board of Regents to provide that if the Commissioner and the Board of
Regents learn that an accredited institution, or an institution that offers a
program it accredits, is the subject of an adverse action by another
recognized accrediting agency or has been placed on probation or an
equivalent status by another recognized agency, the Commissioner and
the Board of Regents shall promptly review its accreditation through the
compliance review procedure in section 4-1.5 of this Subpart to determine
if it should also take adverse action or place the institution on probation.
The Commissioner and the Board of Regents shall only grant accredita-
tion or a renewal of accreditation to an institution described in subdivision
(g) of this section if the institution satisfactorily meets the standards of the
compliance review procedure described in section 4-1.5 of this Subpart. If
the Commissioner and the Board of Regents grant accreditation or a re-
newal of accreditation after a compliance review, the Commissioner and
the Board of Regents shall provide to the U.S. Secretary of Education,
within 30 days of its action, a thorough and reasonable explanation, con-
sistent with its standards, why the action of the other body does not
preclude the grant of accreditation or renewal of accreditation.

Subdivision (g) of section 4-1.4 of the Rules of the Board of Regents is
amended to require that the process and criteria for accepting transfer of
credit be publicly disclosed and include a statement of the criteria
established by the institution regarding the transfer of credit earned at an-
other institution of higher education and a list of the institutions with which
the institution has established articulation agreements.

Paragraph (2) of subdivision (1) of section 4-1.4 of the Rules of the
Board of Regents shall be renumbered to paragraph (3) of subdivision (1)
of section 4-1.4 of the Rules of the Board of Regents and a new paragraph
(2) shall be added to subdivision (1) of section 4-1.4 to require an
institution’s teach-out plan to ensure that it provides for the equitable
treatment of students pursuant to criteria established by the Commissioner
and the Board of Regents and that the plan specifies additional charges, if
any, and provides for notification to the students of any additional charges.

Subdivision (a) of section 4-1.5 of the Rules of the Board of Regents is
amended to allow an institution to seek the review of new financial infor-
mation only once and to clarify that any determination on the new financial
information does not provide a basis for appeal.

Subdivision (a) of section 4-1.5 of the Rules of the Board of Regents is
amended to specifically provide that the Regents shall review any papers,
written responses filed, the record before the advisory council, the record
of its deliberations, and its findings and recommendations and any other
information considered by the commissioner. In addition, if the Board of
Regents decision includes an adverse accreditation action or probationary
accreditation, the Board of Regents shall notify the institution of its right
to a hearing before the institutional accreditation appeals board.

This subdivision is also amended to set forth the process for an appeal
and/or a hearing of a determination of adverse accreditation action or
probationary accreditation before the institutional accreditation appeals
board.

Section 4-1.5 of the Rules of the Board of Regents shall be amended to
require the Board of Regents to review any papers, written responses filed,
the record before the advisory council, the record of its deliberations, and
its findings and recommendations and any other information considered
by the commissioner.

Paragraphs (9) and (10) of subdivision (c) of section 4-1.5 to require the
Board of Regents to review any papers, written responses filed, the record
before the advisory council, the record of its deliberations, and its findings
and recommendations and any other information considered by the com-
missioner before issuing its decision.
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It also describes the process for an institution to appeal a Regents deter-
mination of adverse accreditation action or granting probationary ac-
creditation to the institutional accreditation appeals board.

Subdivision (d) of section 4-1.5 of the Rules of the Board of Regents
shall be amended to changes the procedures for a change in scope of ac-
creditation when there is a substantive change to conform with the federal
requirements.

3. PROFESSIONAL SERVICES:

The Department expects that existing faculty and administrative staff of
the institutions, including those that are small businesses, will meet the
requirements of the proposed amendment as part of their on-going
responsibilities.

No additional professional services are expected to be required by small
businesses to comply with the proposed amendment.

4. COMPLIANCE COSTS:

The proposed amendment relates to voluntary institutional
accreditation. The proposed amendment will not impose costs beyond
those currently required under Subpart 4-1 of the Rules of the Board of
Regents.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY:

The proposed amendment will not impose any additional technological
requirements on colleges and universities that voluntarily choose the
Board of Regents and the Commissioner of Education as their institutional
accrediting agency. As stated above in “Compliance Costs,” the amend-
ment will not result in additional costs to regulated parties.

6. MINIMIZING ADVERSE IMPACT:

The State Education Department has determined that uniform standards
for institutional accreditation are necessary to help ensure the quality of all
institutions that are accredited. Moreover, the United States Department of
Education’s regulations require that these standards to be applied Because
of the nature of the proposed amendment, different standards for institu-
tions that are small businesses are not feasible.

7. SMALL BUSINESS PARTICIPATION:

The Department solicited comments on the proposed amendment from
the Regents Advisory Council, which has representatives from small
businesses.

(b) Local governments:

The proposed amendment establishes requirements and clarifies exist-
ing standards and procedures for voluntary institutional accreditation of
higher education institutions by the Board of Regents and the Commis-
sioner of Education. It does not impose any adverse economic impact,
reporting, recordkeeping, or other compliance requirements on local
governments. Because it is evident from the nature of the proposed amend-
ment that it does not affect local governments, no further steps were
needed to ascertain that fact and none were taken. Accordingly, a regula-
tory flexibility analysis for local governments is not required and one has
not been prepared.

Rural Area Flexibility Analysis

1. TYPES AND ESTIMATED NUMBERS OF RURAL AREAS:

The proposed amendment applies to institutions of higher education
voluntarily choosing to apply to the Board of Regents and the Commis-
sioner of Education for institutional accreditation. Three of the 25 institu-
tions currently accredited by the Commissioner and the Board of Regents
are located in rural counties with less than 200,000 inhabitants or in towns
with a population density of 150 per square mile or less in urban counties.

2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS; AND PROFESSIONAL SERVICES:

In its final analysis of the Department’s application to continue as an
accrediting agency, the United States Department of Education identified
items on which it could not confirm technical compliance with the federal
accreditation regulations. The proposed amendment addresses their find-
ings in the following areas: appeals procedure; conflict-of-interest and
recusal training; processes for handling substantive changes and distance
education; notifications of actions demonstrating compliance with ac-
creditation standards; and demonstration of the Regents role in the
decision-making process. These changes are summarized as follows:

Paragraph (2) of subdivision (d) of section 3.12 of the Rules of the
Board of Regents is amended to require that the Regents Advisory Council
be comprised of at least 9 members, at least 2 of which shall be senior
administrators; at least two 2 shall have experience as full-time faculty
members in degree-granting institutions and at least one shall be a full-
time faculty member at the time of appointment. At least two other voting
members or one-seventh of the total voting members of the council, which-
ever is greater, shall be representatives of the public as defined in the
proposed amendment.

Subdivision (e) shall be added to section 3.12 to create an institutional
accreditation appeals board to review and decide appeals from an institu-
tion(s) of an adverse accreditation action(s) or probationary accreditation
decision(s) of the Board of Regents pursuant the procedures outlined in
section 4-1.5 of this Title. The proposed amendment defines the composi-
tion of the board.
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Subdivision (d) of section 4-1.3 of the Rules of the Board of Regents is
amended to clarify that the corrective action period may be extended for a
maximum period of 12 months.

Subdivision (f) of section 4-1.3 of the Rules of the Board of Regents is
amended to require an institution to obtain approval from the Commis-
sioner and the Board of Regents before the department will include the
substantive change in the scope of accreditation it previously granted to
the institution.

Paragraph (3) of subdivision (f) of section 4-1.3 of the Rules of the
Board of Regents is repealed.

Subdivision (g) of section 4-1.3 of the Rules of the Board of Regents is
repealed and a new subdivision (g) is added to prohibit the Commissioner
and the Board of Regents from granting initial or a renewal of accredita-
tion to an institution, or a program offered by an institution, if the Com-
missioner and the Board of Regents knows, or has reasonable cause to
know, that the institution is the subject of:

(1) a pending or final action against the institution or a program at such
institution by a State agency to suspend, revoke, withdraw, or terminate
the institution’s legal authority to provide postsecondary education in the
State;

(2) a decision by a nationally recognized accrediting agency to deny ac-
creditation or preaccreditation;

(3) a pending or final action brought by a nationally recognized ac-
crediting agency to suspend, revoke, withdraw, or terminate the institu-
tion’s accreditation or preaccreditation; or

(4) probation or an equivalent status imposed by a recognized agency.

A new subdivision (h) shall be added to section 4-1.3 of the Rules of
the Board of Regents to provide that if the Commissioner and the Board of
Regents learn that an accredited institution, or an institution that offers a
program it accredits, is the subject of an adverse action by another
recognized accrediting agency or has been placed on probation or an
equivalent status by another recognized agency, the Commissioner and
the Board of Regents shall promptly review its accreditation through the
compliance review procedure in section 4-1.5 of this Subpart to determine
if it should also take adverse action or place the institution on probation.
The Commissioner and the Board of Regents shall only grant accredita-
tion or a renewal of accreditation to an institution described in subdivision
(g) of this section if the institution satisfactorily meets the standards of the
compliance review procedure described in section 4-1.5 of this Subpart. If
the Commissioner and the Board of Regents grant accreditation or a re-
newal of accreditation after a compliance review, the Commissioner and
the Board of Regents shall provide to the U.S. Secretary of Education,
within 30 days of its action, a thorough and reasonable explanation, con-
sistent with its standards, why the action of the other body does not
preclude the grant of accreditation or renewal of accreditation.

Subdivision (g) of section 4-1.4 of the Rules of the Board of Regents is
amended to require that the process and criteria for accepting transfer of
credit be publicly disclosed and include a statement of the criteria
established by the institution regarding the transfer of credit earned at an-
other institution of higher education and a list of the institutions with which
the institution has established articulation agreements.

Paragraph (2) of subdivision (I) of section 4-1.4 of the Rules of the
Board of Regents shall be renumbered to paragraph (3) of subdivision (1)
of section 4-1.4 of the Rules of the Board of Regents and a new paragraph
(2) shall be added to subdivision (I) of section 4-1.4 to require an
institution’s teach-out plan to ensure that it provides for the equitable
treatment of students pursuant to criteria established by the Commissioner
and the Board of Regents and that the plan specifies additional charges, if
any, and provides for notification to the students of any additional charges.

Subdivision (a) of section 4-1.5 of the Rules of the Board of Regents is
amended to allow an institution to seek the review of new financial infor-
mation only once and to clarify that any determination on the new financial
information does not provide a basis for appeal.

Subdivision (a) of section 4-1.5 of the Rules of the Board of Regents is
amended to specifically provide that the Regents shall review any papers,
written responses filed, the record before the advisory council, the record
of its deliberations, and its findings and recommendations and any other
information considered by the commissioner. In addition, if the Board of
Regents decision includes an adverse accreditation action or probationary
accreditation, the Board of Regents shall notify the institution of its right
to a hearing before the institutional accreditation appeals board.

This subdivision is also amended to set forth the process for an appeal
and/or a hearing of a determination of adverse accreditation action or
probationary accreditation before the institutional accreditation appeals
board.

Section 4-1.5 of the Rules of the Board of Regents shall be amended to
require the Board of Regents to review any papers, written responses filed,
the record before the advisory council, the record of its deliberations, and
its findings and recommendations and any other information considered
by the commissioner.

Paragraphs (9) and (10) of subdivision (c) of section 4-1.5 to require the
Board of Regents to review any papers, written responses filed, the record
before the advisory council, the record of its deliberations, and its findings
and recommendations and any other information considered by the com-
missioner before issuing its decision.

It also describes the process for an institution to appeal a Regents deter-
mination of adverse accreditation action or granting probationary ac-
creditation to the institutional accreditation appeals board.

Subdivision (d) of section 4-1.5 of the Rules of the Board of Regents
shall be amended to changes the procedures for a change in scope of ac-
creditation when there is a substantive change to conform with the federal
requirements.

The proposed changes will help ensure technical alignment with federal
requirements for institutional accrediting agencies. In keeping with those
requirements, the Department will continue to review its accreditation
standards and processes.

3. COSTS.

The State Education Department expects that existing faculty and staff
at colleges and universities choosing the Board of Regents as their
institutional accrediting agency will have the necessary expertise to satisfy
the requirements of the proposed amendment as part of their ongoing
responsibilities. The amendment will not impose additional costs on such
colleges and universities.

4. MINIMIZING ADVERSE IMPACT:

The proposed amendment makes no exception for institutions that are
located in rural areas. The standards for institutional accreditation are
defined in Federal regulations (34 CFR Part 602). As an accrediting
agency recognized by U.S. Secretary of Education, the Board of Regents
and Commissioner of Education institutional accreditation standards are
aligned with Federal standards. The requirements in each of these subject
categories must be met regardless of the location of the institution. As a
result, it is not appropriate to establish different standards for institutions
located in rural areas of New York State.

5. RURAL AREA PARTICIPATION:

The Department solicited comments on the proposed amendment from
the Regents Advisory Council, which has representatives located in rural
areas of the State.

6. INITIAL REVIEW OF RULE (SAPA § 207):

Pursuant to State Administrative Procedure Act section 207(1)(b), the
State Education Department proposes that the initial review of this rule
shall occur in the fifth calendar year after the year in which the rule is
adopted, instead of in the third calendar year. The justification for a five
year review period is that the proposed amendment merely implements,
and conforms the Commissioner’s Regulations to the federal accreditation
standards and, therefore, the substantive provisions of the proposed
amendment cannot be repealed or modified unless there is a further statu-
tory change. Accordingly, there is no need for a shorter review period.
The Department invites public comment on the proposed five year review
period for this rule. Comments should be sent to the agency contact listed
on the Notice of Proposed Rule Making published herewith, and must be
received within 45 days of the State Register publication date of the Notice.
Job Impact Statement
The proposed amendment clarifies existing standards and procedures that
must be met by institutions of higher education seeking voluntary ac-
creditation by the Board of Regents and the Commissioner of Education.
The State Education Department expects that the proposed amendment
will not have a negative impact on the number of jobs or employment op-
portunities at higher education institutions or in any other field, and that
higher education institutions will use existing staff to satisfy accreditation
requirements as part of their on-going responsibilities. Therefore, the
amendment will have no impact on jobs or employment opportunities at
these institutions. Because it is evident from the nature of the proposed
amendment that it will have no impact on jobs and employment opportuni-
ties, no further steps were needed to ascertain these facts and none were
taken. Accordingly, a job impact statement was not required and one was
not prepared.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

The Dignity for All Students Act (L. 2010, ch. 482; L. 2012, ch.
102)
L.D. No. EDU-07-13-00012-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: Amendment of section 100.2(c) of Title 8 NYCRR.
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Statutory authority: Education Law, sections 101(not subdivided),
207(not subdivided), 305(1) and (2), 801-a(not subdivided) and 2854(1)(b)
and L. 2012, ch. 102

Subject: The Dignity for All Students Act (L. 2010, ch. 482; L. 2012, ch.
102).

Purpose: To prescribe instructional requirements to implement the
Dignity Act, as amended by ch. 102 of the Laws of 2012.

Text of proposed rule: Paragraph (2) of subdivision (c) of section 100.2 of
the Regulations of the Commissioner of Education is amended, effective
July 1, 2013, as follows:

(2) for all public school students, instruction that supports develop-
ment of a school environment free of [discrimination and] harassment,
bullying and/or discrimination as required by the Dignity For All Students
Act (article 2 of the Education Law), with an emphasis on discouraging
acts of harassment, bullying and/or discrimination, including but not
limited to instruction that raises students’ awareness and sensitivity to
[discrimination or] harassment, bullying and/or discrimination based on a
person’s actual or perceived race, color, weight, national origin, ethnic
group, religion, religious practice, disability, sexual orientation, gender, or
sex, and instruction in the safe, responsible use of the Internet and
electronic communications; provided that in public schools other than
charter schools, such instruction shall be provided as part of a component
on civility, citizenship and character education in accordance with section
801-a of the Education Law;

Text of proposed rule and any required statements and analyses may be
obtained from: Mary Gammon, State Education Department, Office of
Counsel, State Education Building Room 148, 89 Washington Ave.,
Albany, NY 12234, (518) 474-6400, email: legal@mail.nysed

Data, views or arguments may be submitted to: Ken Slentz, Deputy Com-
missioner for P-12 Education, State Education Department, State Educa-
tion Building 2M West, 89 Washington Ave., Albany, NY 12234, (518)
474-5520, email: NYSEDP12@mail.nysed.gov

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

1. STATUTORY AUTHORITY:

Education Law section 101 continues the existence of the Education
Department, with the Board of Regents at its head and the Commissioner
of Education as the chief administrative officer, and charges the Depart-
ment with the general management and supervision of public schools and
the educational work of the State.

Education Law section 207 grants general rule-making authority to the
Board of Regents to carry into effect the laws and policies of the State re-
lating to education.

Education Law section 305(1) empowers the Commissioner of Educa-
tion to be the chief executive officer of the State system of education and
the Board of Regents and authorizes the Commissioner to enforce laws re-
lating to the educational system and to execute educational policies
determined by the Board of Regents. Education Law section 305(2)
authorizes the Commissioner to have general supervision over all schools
subject to the Education Law.

Education Law section 801-a requires the Regents to ensure that the
course of instruction in grades kindergarten through twelve includes a
component on civility, citizenship and character education and instruct
students on the principles of honesty, tolerance, personal responsibility,
respect for others, observance of laws and rules, courtesy, dignity and
other traits that will enhance the quality of their experiences in, and
contributions to, the community.

Education Law section 2854(1)(b) provides that charter schools shall
meet the same health and safety, civil rights, and student assessment
requirements applicable to other public schools, except as otherwise
specifically provided in Article 56 of the Education Law.

Chapter 102 of the Laws of 2012 amends Article 2 of the State Educa-
tion Law (Ed.L. sections 10 through 18) and Education Law section 801-a
to significantly expand the scope and intent of the Dignity Act to include
provisions on bullying and cyberbullying and to make the Act applicable
in certain instances to conduct occurring off school property.

2. LEGISLATIVE OBJECTIVES:

The proposed amendment is consistent with the above statutory author-
ity and is necessary to implement the instructional requirements of the
Dignity Act, as amended by Chapter 102 of the Laws of 2012.

3. NEEDS AND BENEFITS:

The proposed amendment to section 100.2(c) of the Commissioner’s
Regulations implements instructional requirements consistent with
Chapter 102 of the Laws of 2012. As amended, section 100.2(c) extends
the required instruction for all public school students to explicitly include
bullying and cyberbullying. In addition, the regulation would require, for
all public school students including charter school students, that required
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instruction supporting development of a school environment free of
harassment, bullying and/or discrimination have an emphasis on discour-
aging acts of harassment, bullying (including cyberbullying) and discrimi-
nation and include instruction in the safe, responsible use of the Internet
and electronic communications.

4. COSTS:

(a) Costs to State government: None.

(b) Costs to local government: None.

(c) Costs to private regulated parties: None.

(d) Costs to regulating agency for implementation and continued
administration of this rule: None.

The proposed amendment is necessary to implement Chapter 102 of the
Laws of 2012 and will not impose any additional costs beyond those
imposed by the statute.

5. LOCAL GOVERNMENT MANDATES:

The proposed amendment implements instructional requirements, con-
sistent with Chapter 102 of the Laws of 2012, and will not impose any ad-
ditional program, service, duty or responsibility beyond those by the
statute. The proposed amendment extends the required instruction for all
public school students to explicitly include bullying and cyberbullying. In
addition, the regulation would require, for all public school students
including charter school students, that required instruction supporting
development of a school environment free of harassment, bullying and/or
discrimination have an emphasis on discouraging acts of harassment, bul-
lying (including cyberbullying) and discrimination and include instruction
in the safe, responsible use of the Internet and electronic communications.

6. PAPERWORK:

The proposed amendment will not impose any additional reporting
requirements, forms or other paperwork, beyond those imposed by the
Dignity Act, as amended by Chapter 102 of the Laws of 2012.

7. DUPLICATION:

The proposed amendment does not duplicate existing State or Federal
regulations, and is necessary to implement Chapter 102 of the Laws of
2012.

8. ALTERNATIVES:

The proposed amendment is necessary to implement Chapter 102 of the
Laws of 2012. There are no significant alternatives and none were
considered.

9. FEDERAL STANDARDS:

There are no related Federal standards.

10. COMPLIANCE SCHEDULE:

The proposed amendment is necessary to implement Chapter 102 of the
Laws of 2012, and will not impose any additional compliance require-
ments or costs on regulated parties beyond those imposed by the statute. It
is anticipated that school districts, BOCES and charter schools will be
able to achieve compliance with proposed amendment by its effective
date.

Regulatory Flexibility Analysis

Small Businesses:

The proposed amendment is applicable to school districts, boards of co-
operative educational services and charter schools and is necessary to
implement the instructional requirements of the Dignity for All Students
Act, as amended by Chapter 102 of the Laws of 2012. The proposed
amendment does not impose any adverse economic impact, reporting, rec-
ord keeping or any other compliance requirements on small businesses.
Because it is evident from the nature of the proposed amendment that it
does not affect small businesses, no further measures were needed to
ascertain that fact and none were taken. Accordingly, a regulatory flex-
ibility analysis for small businesses is not required and one has not been
prepared.

Local governments:

1. EFFECT OF RULE:

The proposed amendment applies to each school district, board of co-
operative educational services (BOCES) and charter schools in the State.
At present, there are 695 school districts (including New York City) and
37 BOCES. There are currently approximately 190 charter schools.

2. COMPLIANCE REQUIREMENTS:

The proposed amendment to section 100.2(c) of the Commissioner’s
Regulations implements instructional requirements consistent with
Chapter 102 of the Laws of 2012. As amended, section 100.2(c) extends
the required instruction for all public school students to explicitly include
bullying and cyberbullying. In addition, the regulation would require, for
all public school students including charter school students, that required
instruction supporting development of a school environment free of
harassment, bullying and/or discrimination have an emphasis on discour-
aging acts of harassment, bullying (including cyberbullying) and discrimi-
nation and include instruction in the safe, responsible use of the Internet
and electronic communications.

3. PROFESSIONAL SERVICES:

The proposed amendment will not impose any additional professional
services requirements.
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4. COMPLIANCE COSTS:

The proposed amendment is necessary to implement Chapter 102 of the
Laws of 2012 and will not impose any additional costs beyond those
imposed by the statute.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY:

The proposed amendment does not impose any additional costs or
technological requirements.

6. MINIMIZING ADVERSE IMPACT:

The proposed amendment is necessary to implement Chapter 102 of the
Laws of 2012 and will not impose any additional compliance require-
ments or costs beyond those imposed by the statute. Because these statu-
tory requirements specifically apply, it is not possible to provide exemp-
tions from the proposed amendment’s requirements or impose a lesser
standard. The proposed amendment has been carefully drafted to meet
statutory requirements and Regents policy while minimizing its impact.

Consistent with Chapter 102 of the Laws of 2012, the proposed amend-
ment extends the required instruction for all public school students to
explicitly include bullying and cyberbullying. In addition, the regulation
would require, for all public school students including charter school
students, that required instruction supporting development of a school
environment free of harassment, bullying and/or discrimination have an
emphasis on discouraging acts of harassment, bullying (including
cyberbullying) and discrimination and include instruction in the safe,
responsible use of the Internet and electronic communications.

7. LOCAL GOVERNMENT PARTICIPATION:

The proposed amendment was developed in cooperation with the
Dignity Act Task Force State Policy Work Group which is comprised of
other State agencies, the New York City Department of Education, and
several not-for-profit organizations. Copies of the proposed amendment
have been provided to District Superintendents with the request that they
distribute them to school districts within their supervisory districts for
review and comment. Copies were also provided for review and comment
to the chief school officers of the five big city school districts and to charter
schools.

8. INITIAL REVIEW OF RULE (SAPA § 207):

Pursuant to State Administrative Procedure Act section 207(1)(b), the
State Education Department proposes that the initial review of this rule
shall occur in the fifth calendar year after the year in which the rule is
adopted, instead of in the third calendar year. The justification for a five
year review period is that the proposed amendment merely implements,
and conforms the Commissioner’s Regulations to, statutory requirements
under Chapter 102 of the Laws of 2012 and therefore the substantive pro-
visions of the proposed amendment cannot be repealed or modified unless
there is a further statutory change. Accordingly, there is no need for a
shorter review period. The Department invites public comment on the
proposed five year review period for this rule. Comments should be sent
to the agency contact listed in item 10. of the Notice of Proposed Rule
Making published herewith, and must be received within 45 days of the
State Register publication date of the Notice.

Rural Area Flexibility Analysis

1. TYPES AND ESTIMATED NUMBER OF RURAL AREAS:

The proposed amendment applies to all school districts, boards of coop-
erative educational services (BOCES) and charter schools in the State,
including those located in the 44 rural counties with less than 200,000 in-
habitants and the 71 towns in urban counties with a population density of
150 per square mile or less. There is currently one charter school located
in a rural area.

2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS; AND PROFESSIONAL SERVICES:

The proposed amendment to section 100.2(c) of the Commissioner’s
Regulations implements instructional requirements consistent with
Chapter 102 of the Laws of 2012. As amended, section 100.2(c) extends
the required instruction for all public school students to explicitly include
bullying and cyberbullying. In addition, the regulation would require, for
all public school students including charter school students, that required
instruction supporting development of a school environment free of
harassment, bullying and/or discrimination have an emphasis on discour-
aging acts of harassment, bullying (including cyberbullying) and discrimi-
nation and include instruction in the safe, responsible use of the Internet
and electronic communications.

The proposed amendment will not impose any additional professional
services requirements.

3. COSTS:

The proposed amendment is necessary to implement Chapter 102 of the
Laws of 2012 and will not impose any additional costs beyond those
imposed by the statute.

4. MINIMIZING ADVERSE IMPACT:

The proposed amendment is necessary to conform the Commissioner’s
Regulations to, and otherwise implement, the instructional requirements
of Chapter 102 of the Laws of 2012 and will not impose any additional

compliance requirements or costs beyond those imposed by the statute.
Because these statutory requirements specifically apply, it is not possible
to provide exemptions from the proposed amendment’s requirements or
impose a lesser standard. The proposed amendment has been carefully
drafted to meet statutory requirements and Regents policy while minimiz-
Ing 1ts impact.

Consistent with Chapter 102 of the Laws of 2012, the proposed amend-
ment extends the required instruction for all public school students to
explicitly include bullying and cyberbullying. In addition, the regulation
would require, for all public school students including charter school
students, that required instruction supporting development of a school
environment free of harassment, bullying and/or discrimination have an
emphasis on discouraging acts of harassment, bullying (including
cyberbullying) and discrimination and include instruction in the safe,
responsible use of the Internet and electronic communications.

The statute which the proposed amendment implements applies to all
school districts and BOCES throughout the State, including those in rural
areas. Therefore, it was not possible to establish different requirements for
entities in rural areas, or to exempt them from the rule’s provisions.

5. RURAL AREA PARTICIPATION:

Comments on the proposed amendment were solicited from the
Department’s Rural Advisory Committee, whose membership includes
school districts located in rural areas. The proposed amendments were
developed in cooperation with the Dignity Act Task Force State Policy
Work Group which is comprised of other State agencies, the New York
City Department of Education, and several not-for-profit organizations.

6. INITIAL REVIEW OF RULE (SAPA § 207):

Pursuant to State Administrative Procedure Act section 207(1)(b), the
State Education Department proposes that the initial review of this rule
shall occur in the fifth calendar year after the year in which the rule is
adopted, instead of in the third calendar year. The justification for a five
year review period is that the proposed amendment merely implements,
and conforms the Commissioner’s Regulations to, statutory requirements
under Chapter 102 of the Laws of 2012 and therefore the substantive pro-
visions of the proposed amendment cannot be repealed or modified unless
there is a further statutory change. Accordingly, there is no need for a
shorter review period. The Department invites public comment on the
proposed five year review period for this rule. Comments should be sent
to the agency contact listed in item 10. of the Notice of Proposed Rule
Making published herewith, and must be received within 45 days of the
State Register publication date of the Notice.

Job Impact Statement

The proposed amendment is applicable to school districts, boards of coop-
erative educational services and charter schools and is necessary to imple-
ment the instructional requirements of the Dignity for All Students Act, as
amended by Chapter 102 of the Laws of 2012. The proposed amendment
will not have an adverse impact on jobs or employment opportunities.
Because it is evident from the nature of the proposed amendment that it
will have a positive impact, or no impact, on jobs or employment op-
portunities, no further steps were needed to ascertain those facts and none
were taken. Accordingly, a job impact statement is not required and one
has not been prepared.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Code of Conduct
L.D. No. EDU-07-13-00013-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of sections 100.2(1) and 119.6 of Title 8
NYCRR.
Statutory authority: Education Law, sections 11(1)-(7), 12(1) and (2),
13(1)-(3), 14(1) and (3), 101 (not subdivided), 207 (not subdivided),
305(1) and (2) and 2801(1)-(5); and L. 2012, ch. 102
Subject: Code of conduct.
Purpose: Conform regulations to code of conduct provisions in the
Dignity for All Students Act, as amended by ch.102, L. 2012.
Text of proposed rule: 1. Paragraph (2) of subdivision (1) of section 100.2
of the Regulations of the Commissioner of Education is amended, effec-
tive July 1, 2013, as follows:

(2) Code of Conduct

i)...
(ii) The code of conduct shall include, but is not limited to:
(a) provisions regarding conduct, dress and language deemed
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appropriate and acceptable on school property and at school functions,
and conduct, dress, and language deemed unacceptable and inappropriate
on school property and at school functions and provisions regarding ac-
ceptable civil and respectful treatment of teachers, school administrators,
other school personnel, students, and visitors on school property and at
school functions, including the appropriate range of disciplinary measures
which may be imposed for violation of such code, and the roles of teach-
ers, administrators, other school personnel, the board of education, and
parents or persons in parental relation;

(b) provisions prohibiting [discrimination and] harassment, bul-
lying, and/or discrimination against any student, by employees or students
[on school property or at a school function,] that creates a hostile environ-
ment by conduct [, with or without physical contact and/or by verbal] or
by threats, intimidation or abuse, including cyberbullying as defined in
Education Law section 11(8), [of such a severe nature] that either:

(1) has or would have the effect of unreasonably and substan-
tially interfering with a student’s educational performance, opportunities
or benefits, or mental, emotional and/or physical well-being, including
conduct, threats, intimidation or abuse that reasonably causes or would
reasonably be expected to cause emotional harm; or

(2) reasonably causes or would reasonably be expected to
cause physical injury to a student or fo cause a student to fear for his or
her physical safety.

(3) Such conduct shall include acts of harassment and/or bul-
lying that occur:

(i) on school property, as defined in section 100.2(kk)(1)(i)
of this Part; and/or

(ii) at a school function, as defined in section 100.2(kk)(1)
of this Part; or

(iii) off school property where such acts create or would
foreseeably create a risk of substantial disruption within the school
environment, where it is foreseeable that the conduct, threats, intimida-
tion or abuse might reach school property.

(4) For purposes of this paragraph, the term “threats,
intimidation or abuse” shall include verbal and non-verbal actions.

(5) For purposes of this paragraph, ‘‘emotional harm’’ that
takes place in the context of “‘harassment or bullying’’ means harm to a
student’s emotional well-being through creation of a hostile school
environment that is so severe or pervasive as to unreasonably and
substantially interfere with a student’s education.

(6) Such conduct shall include, but is not limited to [, threats,
intimidation, or abuse] acts based on a person’s actual or perceived race,
color, weight, national origin, ethnic group, religion, religious practices,
disability, sexual orientation, gender as defined in Education Law § 11(6),
or sex; provided that nothing in this subdivision shall be construed to pro-
hibit a denial of admission into, or exclusion from, a course of instruction
based on a person’s gender that would be permissible under Education
Law sections 3201-a or 2854(2)(a) and Title IX of the Education Amend-
ments of 1972 (20 U.S.C. section 1681, et seq.), or to prohibit, as
discrimination based on disability, actions that would be permissible under
section 504 of the Rehabilitation Act of 1973;

(c) standards and procedures to assure the security and safety of
all students and school personnel;

©)...

(f) disciplinary measures to be taken in incidents on school prop-
erty or at school functions involving the possession or use of illegal sub-
stances or weapons, the use of physical force, vandalism, violation of an-
other student’s civil rights[, harassment,] and threats of violence;

(g) disciplinary measures to be taken for incidents on school
property or at school functions involving harassment, bullying and/or
discrimination;

[(2)] (h) provisions for responding to acts of [discrimination,
and] harassment, bullying, and/or discrimination against students by em-
ployees or students pursuant to clause (b) of this subparagraph which, with
respect to such acts against students by students, incorporate a progres-
sive model of student discipline that includes measured, balanced and
age-appropriate remedies and procedures that make appropriate use of
prevention, education, intervention and discipline, and considers among
other things, the nature and severity of the offending student’s behavior(s),
the developmental age of the student, the previous disciplinary record of
the student and other extenuating circumstances, and the impact the
student’s behaviors had on the individual(s) who was physically injured
and/or emotionally harmed. Responses shall be reasonably calculated to
end the harassment, bullying, and/or discrimination, prevent recurrence,
and eliminate the hostile environment. This progressive model of student
discipline shall be consistent with the other provisions of the code of
conduct,

[(h)] (. ..

[O10)- - -

[()] (k) provisions ensuring that such code and the enforcement
thereof are in compliance with State and Federal laws relating to students
with disabilities;

[(k)] (1) provisions setting forth the procedures by which local
law enforcement agencies shall be notified promptly of code violations,
including but not limited to incidents of harassment, bullying, and/or
discrimination, which may constitute a crime.

[(D] (m). ..

[(m)] (). . _

[(n)] (o) circumstances under and procedures by which referral
to appropriate human service agencies shall be made, as needed,

(@] @). ..

@, ,

[(@)] (r) a bill of rights and responsibilities of students which
focuses upon positive student behavior and a safe and supportive school
climate, which shall be written in plain-language, publicized and explained
in an age-appropriate manner to all students on an annual basis; [and]

[(r)] (s) guidelines and programs for in-service education
programs for all district staff members to ensure effective implementation
of school policy on school conduct and discipline, including but not
limited to, guidelines on promoting a safe and supportive school climate
while discouraging, among other things, [discrimination or] harassment,
bullying and discrimination against students by students and/or school
employees; and including safe and supportive school climate concepts in
the curriculum and classroom management, and

(t) a provision prohibiting retaliation against any individual
who, in good faith, reports or assists in the investigation of harassment,
bullying, and/or discrimination.

(iii) Additional responsibilities.

(a)...
(b) Each board of education and board of cooperative educa-
tional services shall ensure community awareness of its code of conduct

by:

1)...

@ |
(3) [providing] mailing a plain language summary of the code
of conduct to all persons in parental relation to students before the begin-
ning of each school year and making such summary available thereafter
upon request;

(4) providing each [existing] teacher with a copy of the
complete code of conduct and a copy of any amendments to the code as
soon as practicable following initial adoption or amendment of the code,
and providing new teachers with a complete copy of the current code upon
their employment; and

5)...

2. Section 119.6 of the Regulations of the Commissioner of Education
is amended, effective July 1, 2013, as follows:

§ 119.6 Policies against [discrimination and] harassment, bullying, and
discrimination.

Each charter school shall include in its disciplinary rules and procedures
pursuant to Education Law section 2851(2)(h) or, if applicable, in its code
of conduct:

(a) provisions, in an age-appropriate version and written in plain-
language, prohibiting [discrimination and] harassment, bullying, and/or
discrimination against any student, by employees or students [on school
property or at a school function,] that creates a hostile environment by
conduct [, with or without physical contact and/or by verbal] or by threats,
intimidation or abuse, including cyberbullying as defined in Education
Law section 11(8), [of such a severe nature] that either:

(1) has or would have the effect of unreasonably and substantially
interfering with a student’s educational performance, opportunities or
benefits, or mental, emotional and/or physical well-being, including
conduct, threats, intimidation or abuse that reasonably causes or would
reasonably be expected to cause emotional harm; or

(2) reasonably causes or would reasonably be expected to cause phys-
ical injury to a student or to cause a student to fear for his or her physical
safety.

(3) Such conduct shall include acts of harassment and/or bullying
that occur:

(i) on school property, as defined in section 100.2(kk)(1)(i) of this
Part; and/or

(ii) at a school function, as defined in section 100.2(kk)(1) of this
Part; or

(iii) off school property where such acts create or would foresee-
ably create a risk of substantial disruption within the school environment,
where it is foreseeable that the conduct, threats, intimidation or abuse
might reach school property.

(4) For purposes of this section, the term “threats, intimidation or
abuse” shall include verbal and non-verbal actions.

(5) For purposes of this section, ‘‘emotional harm’’ that takes place
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in the context of ‘‘harassment or bullying’’ means harm to a student’s
emotional well-being through creation of a hostile school environment
that is so severe or pervasive as to unreasonably and substantially
interfere with a student’s education.

(6) Such conduct shall include, but is not limited to [, threats,
intimidation, or abuse] acts based on a person’s actual or perceived race,
color, weight, national origin, ethnic group, religion, religious practices,
disability, sexual orientation, gender as defined in Education Law § 11(6),
or sex; provided that nothing in this subdivision shall be construed to pro-
hibit a denial of admission into, or exclusion from, a course of instruction
based on a person’s gender that would be permissible under Education
Law sections 3201-a or 2854(2)(a) and Title IX of the Education Amend-
ments of 1972 (20 U.S.C. section 1681, et seq.), or to prohibit, as
discrimination based on disability, actions that would be permissible under
section 504 of the Rehabilitation Act of 1973;

(b) provisions for responding to acts of [discrimination and] harass-
ment, bullying, and/or discrimination against students by employees or
students on school property or at a school function as defined in Education
Law sections 11(1) and (2), pursuant to subdivision (a) of this section,
including but not limited to disciplinary measures to be taken;

(c) guidelines on promoting a safe and supportive school climate while
discouraging, among other things, [discrimination or] harassment, bully-
ing, and/or discrimination against students by students and/or school em-
ployees; and including safe and supportive school climate concepts in the
curriculum and classroom management.

(d) provisions which enable students, parents and persons in parental
relation to make an oral or written report of harassment, bullying, and/or
discrimination to teachers, administrators, and other school personnel
that the school district deems appropriate; and

(e) a provision prohibiting retaliation against any individual who, in
good faith, reports or assists in the investigation of harassment, bullying,
and/or discrimination.

Text of proposed rule and any required statements and analyses may be
obtained from: Mary Gammon, State Education Department, Office of
Counsel, State Education Building, Room 148, 89 Washington Ave.,
Albany, NY 12234, (518) 474-6400, email: legal@mail.nysed.gov

Data, views or arguments may be submitted to: Ken Slentz, Deputy Com-
missioner for P-12 Education, State Education Department, State Educa-
tion Building, 2M West, 89 Washington Ave., Albany, NY 12234, (518)
474-5520, email: NYSEDP12@mail.nysed.gov

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

1. STATUTORY AUTHORITY

Education Law section 11(7), as amended by Chapter 102 of the Laws
of 2012, expands the definition of ‘‘Harassment’’ to include ‘bullying”’
and ‘‘cyberbullying’’ and to include certain acts occurring off school prop-
erty, for purposes of the Dignity for All Students Act (‘*Dignity Act’’).
Education Law section 11(8), as added by Chapter 102, adds a definition
of “‘cyberbullying.””

Education Law section 12(1), as amended by Chapter 102 of the Laws
of 2012, prohibits harassment, bullying and discrimination against
students by students and school employees on school property or at a
school function, on the basis of the student’s actual or perceived race,
color, weight, national origin, ethnic group, religion, religious practice,
disability, sexual orientation, gender, or sex. Section 12(2) provides that
an age-appropriate version of the policy outlined in section 12(1), written
in plain-language, shall be included in the code of conduct adopted pursu-
ant to Education Law section 2801 and a summary of such policy shall be
included in any summaries required by such section 2801.

Education Law section 13, as amended by Chapter 102 of the Laws of
2012, requires school districts to create:

(1) policies and procedures to create a school environment that is free
from harassment, bullying and discrimination;

(2) guidelines to be used in school training programs to discourage the
development of harassment, bullying and discrimination, and to make
school employees aware of the effects of harassment, bullying, cyberbul-
lying and discrimination on students;

(3) guidelines relating to the development of nondiscriminatory
instructional and counseling methods, and requiring at least one staff
member at every school be thoroughly trained to handle human relations
in the areas of race, color, weight, national origin, ethnic group, religion,
religious practice, disability, sexual orientation, gender and sex;

(4) guidelines relating to the development of measured, balanced and
age-appropriate responses to instances of harassment, bullying and
discrimination by students with remedies and procedures following a pro-
gressive model that make appropriate use of intervention, discipline and
education, vary in method according to the nature of the behavior, the
developmental age of the student and the student’s history of problem
behaviors, and are consistent with the district’s code of conduct; and

(5) training that addresses the social patterns of harassment, bullying
and discrimination, including but not limited to those acts based on a
person’s actual or perceived race, color, weight, national origin, ethnic
group, religion, religious practice, disability, sexual orientation, gender or
sex, the identification and mitigation of harassment, bullying and
discrimination, and strategies for effectively addressing problems of exclu-
sion, bias and aggression.

Education Law section 14, as amended by Chapter 102 of the Laws of
2012, requires the Commissioner to provide direction, including model
policies and, to the extent possible, direct services to school districts in
preventing harassment, bullying and discrimination and fostering an
environment in every school where all children can learn free of manifesta-
tions of bias. Section 14(3), as amended, authorizes the Commissioner to
promulgate regulations to assist school districts in developing measured,
balanced and age-appropriate response to violations of this policy, with
remedies and procedures following a progressive model that makes ap-
propriate use of intervention, discipline and education and provide guid-
ance related to the application of regulations. Section 14(4), as added by
Chapter 102, requires the Commissioner to provide guidance and educa-
tional materials to schools districts relating to best practices in addressing
cyberbullying and helping families and communities work cooperatively
with schools in addressing cyberbullying, whether on or off school prop-
erty or at or away from a school function.

Education Law section 101 continues the existence of the Education
Department, with the Board of Regents at its head and the Commissioner
of Education as the chief administrative officer, and charges the Depart-
ment with the general management and supervision of public schools and
the educational work of the State.

Education Law section 207 grants general rule-making authority to the
Board of Regents to carry into effect the laws and policies of the State re-
lating to education.

Education Law section 305(1) empowers the Commissioner of Educa-
tion to be the chief executive officer of the State system of education and
the Board of Regents and authorizes the Commissioner to enforce laws re-
lating to the educational system and to execute educational policies
determined by the Board of Regents.

Education Law section 305(2) authorizes the Commissioner to have
general supervision over all schools subject to the Education Law.

Education Law section 2801 requires each board of education and each
board of cooperative educational services (BOCES) to adopt and amend,
as appropriate, a code of conduct for the maintenance of 