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Each rule making is identified by an I.D. No., which consists
of 13 characters. For example, the I.D. No.
AAM-01-96-00001-E indicates the following:

AAM -the abbreviation to identify the adopting agency
01 -the State Register issue number
96 -the year
00001 -the Department of State number, assigned upon

receipt of notice.
E -Emergency Rule Making—permanent action

not intended (This character could also be: A
for Adoption; P for Proposed Rule Making; RP
for Revised Rule Making; EP for a combined
Emergency and Proposed Rule Making; EA for
an Emergency Rule Making that is permanent
and does not expire 90 days after filing.)

Italics contained in text denote new material. Brackets
indicate material to be deleted.

Department of Civil Service

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification

I.D. No. CVS-02-13-00001-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of Appendix 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional Classification.
Purpose: To classify a position in the exempt class.
Text of proposed rule: Amend Appendix 1 of the Rules for the Classified
Service, listing positions in the exempt class, in the Executive Department
under the subheading ‘‘Office of General Services,’’ by adding thereto the
position of Director Media Services Center.
Text of proposed rule and any required statements and analyses may be
obtained from: Shirley LaPlante, NYS Department of Civil Service, AES-
SOB, Albany, NY 12239, (518) 473-6598, email:
shirley.laplante@cs.state.ny.us
Data, views or arguments may be submitted to: Ilene Lees, Counsel, NYS
Department of Civil Service, AESSOB, Albany, NY 12239, (518) 473-
2624, email: ilene.lees@cs.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement
A regulatory impact statement is not submitted with this notice because
this rule is subject to a consolidated regulatory impact statement that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.

Regulatory Flexibility Analysis
A regulatory flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated regulatory flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Rural Area Flexibility Analysis
A rural area flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated rural area flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Job Impact Statement
A job impact statement is not submitted with this notice because this rule
is subject to a consolidated job impact statement that was previously
printed under a notice of proposed rule making, I.D. No. CVS-06-12-
00001-P, Issue of February 8, 2012.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification

I.D. No. CVS-02-13-00002-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of Appendix 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional Classification.
Purpose: To delete positions from and classify positions in the exempt
class.
Text of proposed rule: Amend Appendix 1 of the Rules for the Classified
Service, listing positions in the exempt class, in the Department of
Financial Services, by decreasing the number of positions of Director
Internal Audit from 2 to 1, by deleting therefrom the positions of Assistant
Public Information Officer and Director Public Information and by
increasing the number of positions of Special Assistant from 15 to 18.
Text of proposed rule and any required statements and analyses may be
obtained from: Shirley LaPlante, NYS Department of Civil Service, AES-
SOB, Albany, NY 12239, (518) 473-6598, email:
shirley.laplante@cs.state.ny.us
Data, views or arguments may be submitted to: Ilene Lees, Counsel, NYS
Department of Civil Service, AESSOB, Albany, NY 12239, (518) 473-
2624, email: ilene.lees@cs.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Consolidated Regulatory Impact Statement

1. Statutory authority: The New York State Civil Service Commission
is authorized to promulgate rules for the jurisdictional classification of of-
fices within the classified service of the State by Section 6 of the Civil
Service Law. In so doing, it is guided by the requirements of Sections 41,
42 and 43 of this same law.

2. Legislative objectives: These rule changes are in accord with the
statutory authority delegated to the Civil Service Commission to prescribe
rules for the jurisdictional classification of the offices and positions in the
classified service of the State.

3. Needs and benefits: Article V, Section 6, of the New York State Con-
stitution requires that, wherever practicable, appointments and promotions
in the civil service of the State, including all its civil divisions, are to be
made according to merit and fitness. It also requires that competitive
examinations be used, as far as practicable, as a basis for establishing this
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eligibility. This requirement is intended to provide protection for those
individuals appointed or seeking appointment to civil service positions
while, at the same time, protecting the public by securing for it the ser-
vices of employees with greater merit and ability. However, as the
language suggests, the framers of the Constitution realized it would not
always be possible, nor indeed feasible, to fill every position through the
competitive process. This point was also recognized by the Legislature
for, when it enacted the Civil Service Law to implement this constitutional
mandate, it provided basic guidelines for determining which positions
were to be outside of the competitive class. These guidelines are contained
in Section 41, which provides for the exempt class; 42, the non-competitive
class and 43, the labor class. Thus, there are four jurisdictional classes
within the classified service of the civil service and any movement be-
tween them is termed a jurisdictional reclassification.

The Legislature further established a Civil Service Department to
administer this Law and a Civil Service Commission to serve primarily as
an appellant body. The Commission has also been given rulemaking
responsibility in such areas as the jurisdictional classification of offices
within the classified service of the State (Civil Service Law Section 6). In
exercising this rule-making responsibility, the Commission has chosen to
provide appendices to its rules, known as Rules for the Classified Service,
to list those positions in the classified service which are in the exempt
class (Appendix 1), non-competitive class (Appendix 2), and labor class
(Appendix 3).

In effect, all positions, upon creation at least, are, by constitutional
mandate, a part of the competitive class and remain so until removed by
the Civil Service Commission, through an amendment of its rules upon
showing of impracticability in accordance with the guidelines provided by
the Legislature. The guidelines are as follows. The exempt class is to
include those positions specifically placed there by the Legislature,
together with all other subordinate positions for which there is no require-
ment that the person appointed pass a civil service examination. Instead,
appointments rest in the discretion of the person who, by law, has
determined the position's qualifications and whether the persons to be ap-
pointed possess those qualifications. The non-competitive class is to be
comprised of those positions which are not in the exempt or labor classes
and for which the Civil Service Commission has found it impracticable to
determine an applicant's merit and fitness through a competitive
examination. The qualifications of those candidates selected are to be
determined by an examination which is sufficient to insure selection of
proper and competent employees. The labor class is to be made up of all
unskilled laborers in the service of the State and its civil divisions, except
those which can be examined for competitively.

4. Costs: The removal of a position from one jurisdictional class and
placement in another is descriptive of the proper placement of the position
in question in the classified service, and has no appreciable economic
impact for the State or local governments.

5. Local government mandates: These amendments have no impact on
local governments. They pertain only to the jurisdictional classification of
positions in the State service.

6. Paperwork: There are no new reporting requirements imposed on ap-
plicants by these rules.

7. Duplication: These rules are not duplicative of State or Federal
requirements.

8. Alternatives: Within the statutory constraints of the New York State
Civil Service Commission, it is not believed there is a viable alternative to
the jurisdictional classification chosen.

9. Federal standards: There are no parallel Federal standards and,
therefore, this is not applicable.

10. Compliance schedule: No action is required by the subject State
agencies and, therefore, no estimated time period is required.
Regulatory Flexibility Analysis
The proposal does not affect or impact upon small businesses or local
governments, as defined by Section 102(8) of the State Administrative
Procedure Act, and, therefore, a regulatory flexibility analysis for small
businesses is not required by Section 202-b of such act. In light of the fact
that this proposal only affects jurisdictional classifications of State em-
ployees, it will not have any adverse impact on small businesses or local
governments.
Rural Area Flexibility Analysis
The proposal does not affect or impact upon rural areas as defined by Sec-
tion 102(13) of the State Administrative Procedure Act and Section 481(7)
of the Executive Law, and, therefore, a rural area flexibility analysis is not
required by Section 202-bb of such act. In light of the fact that this pro-
posal only affects jurisdictional classifications of State employees, it will
not have any adverse impact on rural areas.
Job Impact Statement
The proposal has no impact on jobs and employment opportunities. This
proposal only affects the jurisdictional classification of positions in the
Classified Civil Service.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification

I.D. No. CVS-02-13-00003-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of Appendix 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional Classification.
Purpose: To classify a position in the exempt class.
Text of proposed rule: Amend Appendix 1 of the Rules for the Classified
Service, listing positions in the exempt class, in the Executive Department
under the subheading “Office for Technology,” by increasing the number
of positions of NYS Deputy Chief Information Officer from 5 to 6.
Text of proposed rule and any required statements and analyses may be
obtained from: Shirley LaPlante, NYS Department of Civil Service, AES-
SOB, Albany, NY 12239, (518) 473-6598, email:
shirley.laplante@cs.state.ny.us
Data, views or arguments may be submitted to: Ilene Lees, Counsel, NYS
Department of Civil Service, AESSOB, Albany, NY 12239, (518) 473-
2624, email: ilene.lees@cs.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement
A regulatory impact statement is not submitted with this notice because
this rule is subject to a consolidated regulatory impact statement that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Regulatory Flexibility Analysis
A regulatory flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated regulatory flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Rural Area Flexibility Analysis
A rural area flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated rural area flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Job Impact Statement
A job impact statement is not submitted with this notice because this rule
is subject to a consolidated job impact statement that was previously
printed under a notice of proposed rule making, I.D. No. CVS-06-12-
00001-P, Issue of February 8, 2012.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification

I.D. No. CVS-02-13-00004-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of Appendix 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional Classification.
Purpose: To classify positions in the exempt class.
Text of proposed rule: Amend Appendix 1 of the Rules for the Classified
Service, listing positions in the exempt class, in the Executive Department
under the subheading “Office of General Services,” by adding thereto the
positions of Associate Commissioner (2).
Text of proposed rule and any required statements and analyses may be
obtained from: Shirley LaPlante, NYS Department of Civil Service, AES-
SOB, Albany, NY 12239, (518) 473-6598, email:
shirley.laplante@cs.state.ny.us
Data, views or arguments may be submitted to: Ilene Lees, Counsel, NYS
Department of Civil Service, AESSOB, Albany, NY 12239, (518) 473-
2624, email: ilene.lees@cs.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
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Regulatory Impact Statement
A regulatory impact statement is not submitted with this notice because
this rule is subject to a consolidated regulatory impact statement that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Regulatory Flexibility Analysis
A regulatory flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated regulatory flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Rural Area Flexibility Analysis
A rural area flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated rural area flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Job Impact Statement
A job impact statement is not submitted with this notice because this rule
is subject to a consolidated job impact statement that was previously
printed under a notice of proposed rule making, I.D. No. CVS-06-12-
00001-P, Issue of February 8, 2012.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification

I.D. No. CVS-02-13-00005-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of Appendixes 1 and 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional Classification.
Purpose: To delete a position from the exempt class and to classify a posi-
tion in the non-competitive class.
Text of proposed rule: Amend Appendix 1 of the Rules for the Classified
Service, listing positions in the exempt class, in the Department of Public
Service, by decreasing the number of positions of Secretary from 3 to 2;
and

Amend Appendix 2 of the Rules for the Classified Service, listing posi-
tions in the non-competitive class, in the Department of Public Service, by
increasing the number of positions of øSecretary 2 from 3 to 4.
Text of proposed rule and any required statements and analyses may be
obtained from: Shirley LaPlante, NYS Department of Civil Service, AES-
SOB, Albany, NY 12239, (518) 473-6598, email:
shirley.laplante@cs.state.ny.us
Data, views or arguments may be submitted to: Ilene Lees, Counsel, NYS
Department of Civil Service, AESSOB, Albany, NY 12239, (518) 473-
2624, email: ilene.lees@cs.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement
A regulatory impact statement is not submitted with this notice because
this rule is subject to a consolidated regulatory impact statement that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Regulatory Flexibility Analysis
A regulatory flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated regulatory flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Rural Area Flexibility Analysis
A rural area flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated rural area flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Job Impact Statement
A job impact statement is not submitted with this notice because this rule
is subject to a consolidated job impact statement that was previously
printed under a notice of proposed rule making, I.D. No. CVS-06-12-
00001-P, Issue of February 8, 2012.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification

I.D. No. CVS-02-13-00006-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of Appendix 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional Classification.
Purpose: To classify positions in the exempt class.
Text of proposed rule: Amend Appendix 1 of the Rules for the Classified
Service, listing positions in the exempt class, in the Executive Department
under the subheading “Office of General Services,” by adding thereto the
positions of Chief Business Services Officer, Chief Procurement Officer
and Chief Real Estate Officer.
Text of proposed rule and any required statements and analyses may be
obtained from: Shirley LaPlante, NYS Department of Civil Service, AES-
SOB, Albany, NY 12239, (518) 473-6598, email:
shirley.laplante@cs.state.ny.us
Data, views or arguments may be submitted to: Ilene Lees, Counsel, NYS
Department of Civil Service, AESSOB, Albany, NY 12239, (518) 473-
2624, email: ilene.lees@cs.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement
A regulatory impact statement is not submitted with this notice because
this rule is subject to a consolidated regulatory impact statement that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Regulatory Flexibility Analysis
A regulatory flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated regulatory flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Rural Area Flexibility Analysis
A rural area flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated rural area flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Job Impact Statement
A job impact statement is not submitted with this notice because this rule
is subject to a consolidated job impact statement that was previously
printed under a notice of proposed rule making, I.D. No. CVS-06-12-
00001-P, Issue of February 8, 2012.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification

I.D. No. CVS-02-13-00007-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of Appendix 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional Classification.
Purpose: To classify positions in the exempt class.
Text of proposed rule: Amend Appendix 1 of the Rules for the Classified
Service, listing positions in the exempt class, in the Department of Health,
by increasing the number of positions of Secretary from 4 to 5 and by add-
ing thereto the positions of Administrative Officer, Deputy Director Health
Benefit Exchange, Director Health Benefit Exchange and Director Small
Business Health Option Program.
Text of proposed rule and any required statements and analyses may be
obtained from: Shirley LaPlante, NYS Department of Civil Service, AES-
SOB, Albany, NY 12239, (518) 473-6598, email:
shirley.laplante@cs.state.ny.us
Data, views or arguments may be submitted to: Ilene Lees, Counsel, NYS
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Department of Civil Service, AESSOB, Albany, NY 12239, (518) 473-
2624, email: ilene.lees@cs.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement
A regulatory impact statement is not submitted with this notice because
this rule is subject to a consolidated regulatory impact statement that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Regulatory Flexibility Analysis
A regulatory flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated regulatory flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Rural Area Flexibility Analysis
A rural area flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated rural area flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Job Impact Statement
A job impact statement is not submitted with this notice because this rule
is subject to a consolidated job impact statement that was previously
printed under a notice of proposed rule making, I.D. No. CVS-06-12-
00001-P, Issue of February 8, 2012.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification

I.D. No. CVS-02-13-00008-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: Amendment of Appendix 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional Classification.
Purpose: To classify positions in the non-competitive class.
Text of proposed rule: Amend Appendix 2 of the Rules for the Classified
Service, listing positions in the non-competitive class, in the Department
of Mental Hygiene under the subheading “Office of Mental Health,” by
increasing the number of positions of Peer Specialist from 42 to 142.
Text of proposed rule and any required statements and analyses may be
obtained from: Shirley LaPlante, NYS Department of Civil Service, AES-
SOB, Albany, NY 12239, (518) 473-6598, email:
shirley.laplante@cs.state.ny.us
Data, views or arguments may be submitted to: Ilene Lees, Counsel, NYS
Department of Civil Service, AESSOB, Albany, NY 12239, (518) 473-
2624, email: ilene.lees@cs.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement
A regulatory impact statement is not submitted with this notice because
this rule is subject to a consolidated regulatory impact statement that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Regulatory Flexibility Analysis
A regulatory flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated regulatory flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Rural Area Flexibility Analysis
A rural area flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated rural area flexibility analysis that was
previously printed under a notice of proposed rule making, I.D. No. CVS-
06-12-00001-P, Issue of February 8, 2012.
Job Impact Statement
A job impact statement is not submitted with this notice because this rule
is subject to a consolidated job impact statement that was previously
printed under a notice of proposed rule making, I.D. No. CVS-06-12-
00001-P, Issue of February 8, 2012.

Department of Environmental
Conservation

EMERGENCY
RULE MAKING

Recreational Fishing Season for Black Sea Bass

I.D. No. ENV-02-13-00017-E
Filing No. 1285
Filing Date: 2012-12-24
Effective Date: 2012-12-24

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Part 40 of Title 6 NYCRR.
Statutory authority: Environmental Conservation Law, sections 11-0303,
13-0105 and 13-0340-f
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: The promulgation
of this regulation on an emergency basis is necessary because the normal
rulemaking process would not promulgate this rule in the time frame nec-
essary for the rule to be in effect before the current recreational season for
black sea bass closes on December 31, 2012. This rule will delay the clos-
ing of the recreational black sea bass fishing season until March 1, 2013
and reduce the minimum size, giving New York State anglers additional
opportunities to fish for black sea bass, and New York fishing industry
(party and charter boats, bait and tackle shops, marinas) opportunities for
increased revenue. It is in the best interests of New York State’s recre-
ational fishing industry to delay the closing of the black sea bass
recreational season by promulgating the regulation on an emergency basis
as an extension would provide a significant economic boost to the
recreational industry.

Federal waters (3-200 miles) will be open to recreational black sea bass
harvest during January and February with a minimum size of 12.5 inches
and a possession limit of 15 fish. It is New York’s intention to match these
regulations and those of neighboring states to the south so that our marine
recreational anglers and associated industries do not suffer a competitive
disadvantage.

Many businesses associated with marine recreational fishing, including
the For-hire industry, bait and tackle retailers and marinas, suffered in the
aftermath of Hurricane Sandy, from both direct impacts such as facility
damage and from loss of revenue as customers recovered rather than
pursue the sport. The extension of the black sea bass season will provide
marine recreational anglers additional opportunities to fish and industries
to recover lost revenue.

The decrease in minimum size by one half inch, from 13 to 12.5 inches,
will provide NY with regulations that are on par with those neighboring
states. In addition, discard mortality among fish brought up from great
depth under cold temperature winter fishing conditions is high, and the
reduced minimum size may reduce the rate of dead, discarded fish.
Subject: Recreational fishing season for black sea bass.
Purpose: To delay the closing of the recreational black sea bass season,
extending the season 59 days and reduce the minimum size.
Text of emergency rule: Existing subdivision 40.1(f) of 6 NYCRR is
amended to read as follows:

Species Striped bass through through Scup (porgy) all other anglers
remain the same. Black sea bass is amended to read as follows:

40.1(f) Table A – Recreational Fishing.

Species Open Season Minimum Length Possession Limit

Black sea bass June 15 – [Dec.
31]Feb. 28

[13]12.5” TL 15

Species American shad through Oyster toadfish remain the same.
This notice is intended to serve only as an emergency adoption, to be
valid for 90 days or less. This rule expires March 23, 2013.
Text of rule and any required statements and analyses may be obtained
from: Stephen Heins, New York State Department of Environmental Con-
servation, 205 North Belle Mead Road, Suite 1, East Setauket, NY 11733,
(631) 444-0435, email: swheins@gw.dec.state.ny.us
Additional matter required by statute: Pursuant to the State Environmental
Quality Review Act, a negative declaration is on file with the department.
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Regulatory Impact Statement
1. Statutory authority:
Environmental Conservation Law (ECL) sections 13-0105 and 13-

0340-f authorize the Department of Environmental Conservation (DEC or
department) to establish by regulation the open season, size, catch limits,
possession and sale restrictions and manner of taking for black sea bass.

2. Legislative objectives:
It is the objective of the above-cited legislation that DEC manages

marine fisheries to optimize resource use for commercial and recreational
harvesters consistent with marine fisheries conservation and management
policies, and interstate fishery management plans.

3. Needs and benefits:
These regulations are necessary to maximize the economic benefit to

New York State’s marine recreational fishing anglers and industry through
extended access to a natural resource we share with neighboring states.
Despite the coastwide harvest of black sea bass exceeding the federally set
target in 2012 and expected regulatory reductions during the regular 2013
fishing season, both the Mid-Atlantic Fishery Management Council
(MAFMC) and the Atlantic States Marine Fisheries Commission
(ASMFC) have voted to open January and February to recreational black
sea bass harvest. Black sea bass were extremely abundant in 2012 and
some contest that the federal target was set too conservatively and that the
most recent black sea bass stock assessment does not account for these
fish. The federal targets set for 2012 and 2013 are currently under review
and more information will be available after the meetings in late January
2013, well after the fishing season under question has begun.

Neighboring states, particularly those south of NY, will be amending
their regulations to allow access to this fishery and NY anglers and associ-
ated industry will be disadvantaged if we do not modify NY’s season and
minimum size. An extension of the season will allow recreational anglers
to take advantage of the many black sea bass in our local waters and may
result in increased sales of fuel, bait, tackle, and party and charter boat
fares. The recreational fishing industry, composed of party/charter boat
operations, bait and tackle stores, dockside fuel merchants and marina
operators should benefit economically. This is important, especially in the
wake of the damage and lost fishing opportunities due to Hurricane
Sandy’s impact. The recreational fishing industry generates hundreds of
million dollars in total sales every year but the past few years of restrictive
harvest measures combined with rising fuel costs have had a dampening
effect on the industry’s income. The industry has been vocal in their
request that NY extend the season and allow them to fish on black sea bass
during January and February 2013.

Specific amendments to the current regulations include the following:
Black sea bass: Implement an open season for the black sea bass

recreational fishery for all anglers (private and party/charter) through to
February 28, while maintaining current possession limits and reducing the
minimum size by one half inch from 13 to 12.5 inches.

4. Costs:
(a) Cost to State government:
There are no new costs to state government resulting from this action.
(b) Cost to local government:
There will be no costs to local governments.
(c) Cost to private regulated parties:
There are no new costs to regulated parties resulting from this action.
(d) Costs to the regulating agency for implementation and continued

administration of the rule:
The department will incur limited costs associated with both the

implementation and administration of these rules, including the costs re-
lating to notifying recreational harvesters, party and charter boat operators
and other recreational support industries of the new rules.

5. Local government mandates:
The proposed rule does not impose any mandates on local government.
6. Paperwork:
None.
7. Duplication:
None.
8. Alternatives:
(a) No reduction in minimum size:
New York could move forward with opening recreational black sea

bass harvest in January-February without reducing the minimum size.
This may reduce confusion and non-compliance among anglers later in the
regular fishing season, however it would disadvantage New York anglers
and NY’s recreational fishing industry in the face of neighboring states
with more advantageous regulations. In addition, as previously noted, a
larger minimum size may lead to an increased discard rate and under deep
water fishing and winter conditions, this could lead to greater mortality in
discarded fish.

(b) No action alternative:
The proposed rule making is a loosening of existing recreational black

sea bass regulations. If New York State fails to amend 6 NYCRR Part 40

and to implement the changes described above there are no compliance is-
sues with the ASMFC or MAFMC. Failure to amend this fishery regula-
tion will be to the detriment of the State’s recreational fishing industry and
the public. Some anglers will fish regardless of the status of the black sea
bass fishery and those black sea bass caught will likely ended up as wasted,
dead, discards instead of as legally caught seafood on a family’s table.

9. Federal standards:
The amendments to Part 40 will not result in the State of New York be-

ing found out of compliance by the Atlantic States Marine Fisheries Com-
mission (ASMFC). January and February are not monitored by MRIP, the
Marine Recreational Information Program that estimates marine recre-
ational fishing harvest. It is not yet known if individual states will be asked
to quantify and/or account for any black sea bass harvest that occurs dur-
ing the period effected by the promulgation of this regulation. If harvest is
later quantified (by means currently unknown), fish taken in January and
February of 2013 could be later removed from the quantity of fish harvest-
able during the regular fishing season by marine recreational anglers,
whether on a coastwide or state specific basis.

10. Compliance schedule:
Regulated parties will be notified by mail, through appropriate news

releases and via DEC’s website of the changes to the regulations. The
emergency regulations will take effect upon filing with the Department of
State.
Regulatory Flexibility Analysis

1. Effect of rule:
The promulgation of this rule would amend the recreational season for

black sea bass by delaying the closing of the season from January 1 until
March 1, 2013 thereby extending the season 59 days. In addition the rule
would reduce the minimum size by one half inch from 13 to 12.5 inches.
These changes will cause New York’s recreational black sea bass regula-
tions to match those currently in place in federal waters (3 - 200miles). A
joint meeting of the Mid-Atlantic Fishery Management Council (MAFMC)
and the Atlantic States Marine Fisheries Commission (ASMFC) was held
in mid-December 2012 and the Commission voted to open state waters to
recreational black sea bass fishing in January and February in state waters.
Many of our neighboring states will be taking advantage of this recre-
ational fishing opportunity, and to not do so would put NY’s anglers and
its marine recreational fishing industry at an economic disadvantage.

The consequences of this action, while not causing NY to be out of
compliance with the ASMFC or MAFMC, are unknown. No monitoring
of recreational harvest occurs in Massachusetts through Virgina in Janu-
ary and February, so it is uncertain if black sea bass taken at this time can
be quantified or held against future recreational harvest limits. Recre-
ational black sea bass harvest by the Atlantic states (Massachusetts
through North Carolina) in 2012 is projected to be significantly over the
federally set target. This is significant because 2012 will be the first year
in which accountability measures including quota overage paybacks, as
mandated by the reauthorized Magnuson-Stevens Act and specified in the
federal regulations, will be in effect. Black sea bass were highly available
to marine recreational anglers of NY and other states in 2012 and some
contest that the federally set harvest target is too conservative. This matter
is under review but information will not be available until well after the
proposed season starts. NY State can expect that more restrictive regula-
tions will have to be put in place on the recreational black sea bass fishery
in time for Spring of 2013.

Those most affected by the proposed rule are recreational anglers,
licensed party and charter businesses, and retail and wholesale marine bait
and tackle shops operating in New York State. New York State Depart-
ment of Environmental Conservation (department or DEC) has not
consulted with the Marine Resources Advisory Council (MRAC) due to
the timeliness of this matter although the marine recreational fishing
industry has been vocal in their request that we open up the black sea bass
fishing season in January and February. This reaction indicates that there
is a belief that a longer season will provide economic benefits to busi-
nesses because their customers will take advantage of the additional op-
portunities to go fishing for black sea bass. The inquiries received by DEC
suggest that a long season will result in more charter bookings, more party
boat trips, and more bait and tackle sales. In addition, private individuals
(mostly boating anglers) will have increased opportunities to fish for black
sea bass.

There are no local governments involved in the recreational fish
harvesting business, nor do any participate in the sale of marine bait fish
or tackle. Therefore, no local governments are affected by these proposed
regulations.

2. Compliance requirements:
None.
3. Professional services:
None.
4. Compliance costs:
There are no initial capital costs that will be incurred by a regulated

business or industry to comply with the proposed rule.
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5. Economic and technological feasibility:
The proposed regulations do not require any expenditure on the part of

affected businesses in order to comply with the changes. The changes
required by the proposed regulations may increase the income of party and
charter businesses and marine bait and tackle shops because of the increase
in the number of days available for recreational fishers to take black sea
bass.

There is no additional technology required for small businesses, and
this action does not apply to local governments; there are no economic or
technological impacts for either.

6. Minimizing adverse impact:
The promulgation of this rule is necessary for DEC to maximize the

economic benefit to New York State’s recreational fishing industry and
anglers through extended access to an abundant natural resource shared
with neighboring states. The maintenance of long-term sustainable fisher-
ies will have a positive effect on employment for the fisheries in question,
including party and charter boat fisheries as well as wholesale and retail
bait and tackle shops and other support industries for recreational fisheries.
Failure to amend the recreational black sea bass season and minimum size
will deny State based anglers and recreational fishery businesses additional
opportunities to benefit from an abundant and readily available resource.
These regulations are being proposed in order to allow for harvest consis-
tent with the ASMFC and existing federal fishery regulations.

7. Small business and local government participation:
The DEC did not receive recommendations from MRAC due to the

timeliness of this issue. However, the marine recreational fishing industry
has been vocal in their request that we open up the black sea bass fishing
season in January and February.

8. Cure period or other opportunity for ameliorative action:
None.

Rural Area Flexibility Analysis
The Department of Environmental Conservation has determined that this
rule will not impose an adverse impact on rural areas. There are no rural
areas within the marine and coastal district. The black sea bass fisheries
directly affected by the proposed rule are entirely located within the marine
and coastal district, and are not located adjacent to any rural areas of the
State. Further, the proposed rule does not impose any reporting, record-
keeping, or other compliance requirements on public or private entities in
rural areas. Since no rural areas will be affected by the proposed amend-
ments of 6 NYCRR Part 40, a Rural Area Flexibility Analysis is not
required.

Job Impact Statement
1. Nature of impact:
The promulgation of this regulation is necessary for the Department of

Environmental Conservation (DEC) to maximize fishing opportunities for
our marine recreational anglers and the industries associated with it. The
adoption of this rule will also ensure that NY has the same regulations as
those currently in place in federal waters and in the waters of neighboring
states. The proposed rule extends the black sea bass recreational fishing
season by 59 days and reduces the minimum size by one half of an inch.
The possession limit of 15 fish will remain the same.

Many currently licensed party and charter boat owners and operators,
bait and tackle businesses and other small marine businesses, will be af-
fected by these regulations. Due to the increase in the number of fishing
days for black sea bass, there may be a corresponding increase in the
number of fishing trips and related expenditures during the extension of
the fishing season into early 2013.

2. Categories and numbers affected:
In 2011, there were 502 licensed party and charter businesses in New

York State. There were also a number of retail and wholesale marine bait
and tackle shop businesses operating in New York; however, DEC does
not have a record of the actual number. The number of recreational fishers
in New York has been estimated by the National Marine Fisheries Service
to be 739,624 in 2010. This Job Impact Statement does not include them
in this analysis, however, since fishing is recreational for them and not re-
lated to employment.

3. Regions of adverse impact:
This rule making will result in an extension to the amount of time avail-

able for recreational fishing and therefore should not result in any adverse
impacts.

4. Minimizing adverse impact:
There will not be any substantial adverse impact on jobs or employment

opportunities as a consequence of this rule making.

Department of Health

EMERGENCY
RULE MAKING

Orthodontic Screening

I.D. No. HLT-40-12-00005-E
Filing No. 1281
Filing Date: 2012-12-21
Effective Date: 2012-12-21

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Repeal of section 85.45 from Title 10 NYCRR; and amend-
ment of section 506.4 of Title 18 NYCRR.
Statutory authority: Public Health Law, sections 201 and 206; and Social
Services Law, sections 363-a and 365-a(2)
Finding of necessity for emergency rule: Preservation of public health.
Specific reasons underlying the finding of necessity: In 2011, the
Medicaid Redesign Team established by the Governor recommended
changes to the Medicaid program to reduce costs and increase quality and
efficiency in the Medicaid program. Included in the adopted proposals,
MRT 1458’s focus is to integrate populations and benefits into Medicaid
managed care over a three year period. As part of this plan, new orthodon-
tia cases will be integrated into the Medicaid managed care benefit pack-
age effective October 1, 2012 and existing cases will be managed by the
Department until treatment completion. Due to the nature and timeline of
initial orthodontic evaluation and subsequent treatment for several years,
the transition process will need to begin July 1, 2012. The new regulations
update the Medicaid review and administrative procedures to be consis-
tent with the MRT goals and standards of clinical practice. The Commis-
sioner has determined it necessary to file these regulations on an emer-
gency basis to facilitate an efficient benefit transition and provide for
continuity of care.
Subject: Orthodontic Screening.
Purpose: Orthodontic Screening Provider Qualifications and Recipient
Eligibility Criteria.
Text of emergency rule: Pursuant to the authority vested in the Commis-
sioner of Health by Sections 201 and 206 of the Public Health Law and
Sections 363-a and 365-a(2) of the Social Services Law, Section 85.45 of
Title 10 (Health) and Section 506.4 of Title 18 (Social Services) of the Of-
ficial Compilation of Codes, Rules and Regulations of the State of New
York are amended as follows, to be effective upon filing with the Secre-
tary of State:

Section 85.45 of Title 10 is repealed.
Section 506.4 of Title 18 is amended to read as follow:
(a) [Authorization of the social services official for orthodontic] Orth-

odontic care shall be provided, in accordance with criteria and procedures
set forth in the Medicaid Dental Provider Manual, at https://
www.emedny.org/ProviderManuals/Dental/index.aspx, only:

(1) for a [child] person under twenty-one years of age with a severe
physically handicapping malocclusion, up to a maximum of three years of
active orthodontic care, plus one year of retention care, provided that
treatment was approved and active therapy begun prior to the person’s
twenty-first birthday [, if such care is approved by the county medical
director of the physically handicapped children's program upon the rec-
ommendation of an orthodontic screening center approved by the New
York State Department of Health]; or

(2) [for a young adult if the malocclusion presents a serious psycho-
logical problem, determined from a written report by a qualified psychia-
trist and if such care is approved by the dental director upon the recom-
mendation of an orthodontic screening center approved by the New York
State Department of Health] for a person twenty-one years of age or older,
in connection with necessary surgical treatment (e.g. approved orthog-
nathic surgery, reconstructive surgery or cleft palate treatment).

(b) [All cases accepted for orthodontic care shall be reviewed annually
for progress to determine the need for continuing care.

(c) Social services districts shall provide and pay for orthodontic care
for an eligible recipient of medical assistance, in any one case, for a
maximum period of three years of active orthodontic care and one year of
retention care. However, for a patient with cleft palate, active care beyond
such three-year period may be approved and authorized when supported
by adequate justification.

NYS Register/January 9, 2013Rule Making Activities

6

https://www.emedny.org/ProviderManuals/Dental/index.aspx,
https://www.emedny.org/ProviderManuals/Dental/index.aspx,


d)] (b) Orthodontic care shall be provided only by [orthodontists] quali-
fied practitioners as determined by the Department.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. HLT-40-12-00005-P, Issue of
October 3, 2012. The emergency rule will expire February 18, 2013.
Text of rule and any required statements and analyses may be obtained
from: Katherine Ceroalo, DOH, Bureau of House Counsel, Reg. Affairs
Unit, Room 2438, ESP Tower Building, Albany, NY 12237, (518) 473-
7488, email: regsqna@health.state.ny.us
Regulatory Impact Statement

Statutory Authority:
Social Services Law (SSL) section 363-a and Public Health Law sec-

tion 201(1)(v) provide that the Department is the single state agency
responsible for supervising the administration of the State’s medical assis-
tance (“Medicaid”) program and for adopting such regulations, not incon-
sistent with law, as may be necessary to implement the State’s Medicaid
program.

Legislative Objectives:
Section 365-a of the SSL provides that in addition to care, services, and

supplies specifically listed in such section, Medicaid payment will be
available for care, services, and supplies authorized in the regulations of
the Department.

Needs and Benefits:
The proposed amendments clarify current policy regarding coverage of

orthodontic services under the Medicaid program, and eliminate outdated
references to the Physically Handicapped Children’s Program (PHCP), a
county-based public health program that was once, but is no longer, the
primary point of access for Medicaid-covered orthodontic services for
children.

The proposed amendments also remove from regulation specific
procedures and criteria for Medicaid providers to bill and be reimbursed
for orthodontic services, in favor of having such information provided in
the Department’s Medicaid Dental Provider Manual, which is available
online at https://www.emedny.org/ProviderManuals/Dental/index.aspx.
Including detailed information on these topics in the regulation neces-
sitates amending the regulation whenever a minor change is made to
policy, procedures or criteria. This is unwieldy, and prevents the Medicaid
program from reacting promptly to evolving clinical standards for
orthodontic care.

Specifically, the proposed amendments would repeal 10 NYCRR Sec-
tion 85.45, an outdated section dealing primarily with the PHCP, and
amend 18 NYCRR Section 506.4 to set forth current Medicaid coverage
policy regarding orthodontic services. As amended, section 506.4 would
provide for Medicaid coverage, with respect to a person under 21 years of
age, of up to three years of active orthodontic care, plus one year of reten-
tion care, to treat a severe physically handicapping malocclusion. Part of
such care could be provided after the person reached the age of 21,
provided that the treatment was approved and active therapy begun prior
to the person’s 21st birthday. In addition, coverage would be provided for
persons age 21 and over in connection with necessary surgical treatment
(e.g. approved orthognathic surgery, reconstructive surgery or cleft palate
treatment).

Costs:
Costs to the State Government:
There will be no additional costs to State Government as a result of the

amendments.
Costs to Local Government:
There will be no additional costs to local governments as a result of the

amendments.
Costs to Private Regulated Parties:
There will be no additional costs to private regulated parties as a result

of the amendments.
Costs to the Regulatory Agency:
There is no anticipated cost to the regulatory agency.
Local Government Mandate:
The proposed regulation does not impose any new programs, services,

duties or responsibilities upon any county, city, town, village, school
district, fire district or other special district.

Paperwork:
The proposed regulation does not require any additional paperwork to

be completed by regulated parties.
Duplication:
This is an amendment to an existing State regulation and does not

duplicate any existing federal, state, or local regulation.
Alternatives:
The existing rules contain outdated and vague criteria for the appropri-

ate provision of orthodontic services under the Medicaid program. One

alternative would be to update and clarify these criteria and procedures
within the regulation. This approach was rejected since, as indicated
above, it would maintain in the regulation a level of detail more appropri-
ate to a provider manual. In addition, it would hamper the Department’s
ability to keep Medicaid criteria in step with advances in orthodontic clini-
cal standards, and potentially allow providers to perform excessive or un-
necessary procedures while the Department undertakes the process of
promulgating revised regulations.

Federal Standards:
This amendment does not exceed any minimum standards of the federal

government for the same or similar subject areas.
Compliance Schedule:
It is anticipated that regulated persons would be able to comply with the

rule immediately.
Regulatory Flexibility Analysis

Effect on Small Business and Local Governments:
For the purpose of this regulatory flexibility analysis, small businesses

were considered to be general hospitals, diagnostic and treatment centers
and practitioner offices. Based on recent data extracted from providers’
submitted cost reports, seven hospitals, 245 DTCs and most practitioner
offices were identified as employing fewer than 100 employees.

Compliance Requirements:
No new reporting, recordkeeping or other compliance requirements are

being imposed as a result of these rules.
Professional Services:
No new or additional professional services are required in order to

comply with the proposed amendments.
Compliance Costs:
No capital costs will be imposed as a result of this rule, nor is there an

annual cost of compliance.
Economic and Technological Feasibility:
Small businesses will be able to comply with the economic and

technological aspects of this rule. The proposed amendment is intended to
strengthen the orthodontic care program in New York State so that it is
more adaptive to the Medicaid population’s evolving clinical needs while
ensuring that eligible recipients receive the appropriate level of orthodontic
care. It is projected to have little or no impact on health care providers,
particularly those with fewer than 100 employees.

Minimizing Adverse Impact:
The proposed amendment applies to orthodontic services and programs

provided by hospitals, diagnostic and treatment centers and practitioner
offices. The Department meets regularly with these providers in order to
proactively address concerns and issues relating to orthodontic services.

Small Business and Local Government Participation:
The proposed amendment clarifies current policy regarding coverage of

orthodontic services under the Medicaid program. It will not have an
adverse economic impact on small businesses or local governments, and
no new reporting, recordkeeping, or other compliance requirements are
being imposed as a result of these rules. Small businesses and local govern-
ments will have the opportunity to participate in the rulemaking process
by submitting comments during the public comment period following the
publication of the Notice of Proposed Rulemaking.
Rural Area Flexibility Analysis

Effect on Rural Areas:
Rural areas are defined as counties with a population less than 200,000

and, for counties with a population greater than 200,000, includes towns
with population densities of 150 persons or less per square mile. The fol-
lowing 43 counties have a population less than 200,000:

Allegany Hamilton Schenectady

Cattaraugus Herkimer Schoharie

Cayuga Jefferson Schuyler

Chautauqua Lewis Seneca

Chemung Livingston Steuben

Chenango Madison Sullivan

Clinton Montgomery Tioga

Columbia Ontario Tompkins

Cortland Orleans Ulster

Delaware Oswego Warren

Essex Otsego Washington

Franklin Putnam Wayne

Fulton Rensselaer Wyoming

Genesee St. Lawrence Yates

Greene
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The following 9 counties have certain townships with population densi-
ties of 150 persons or less per square mile:

Albany Erie Oneida

Broome Monroe Onondaga

Dutchess Niagara Orange

Compliance Requirements:
No new reporting, recordkeeping, or other compliance requirements are

being imposed as a result of this proposal.
Professional Services:
No new additional professional services are required in order for provid-

ers in rural areas to comply with the proposed amendments.
Compliance Costs:
No initial capital costs will be imposed as a result of this rule, nor is

there an annual cost of compliance.
Minimizing Adverse Impact:
The proposed amendment applies to certain services of general

hospitals, diagnostic and treatment centers and freestanding ambulatory
surgery centers. The proposed amendment is intended to strengthen the
orthodontic care program in New York State and increase its flexibility so
that it is more adaptive to the Medicaid population’s evolving clinical
needs while ensuring that eligible recipients receive the appropriate level
of orthodontic care. The existing rule would continue to provide Medicaid
reimbursement to providers for delivering clinically unnecessary and
excessive orthodontic care.

Opportunity for Rural Area Participation:
The proposed amendment clarifies current policy regarding coverage of

orthodontic services under the Medicaid program. It will not have an
adverse impact on rural areas, and no new reporting, recordkeeping, or
other compliance requirements are being imposed as a result of these rules.
Public and private interests in rural areas will have the opportunity to par-
ticipate in the rulemaking process by submitting comments during the
public comment period following the publication of the Notice of
Proposed Rulemaking.
Job Impact Statement

Nature of Impact:
It is not anticipated that there will be any impact of this rule on jobs or

employment opportunities.
Categories and Numbers Affected:
This rule will apply to orthodontists that perform orthodontic screen-

ings as well as some downstate hospitals as defined under Article 28 of the
Public Health Law.

Regions of Adverse Impact:
This rule will apply to orthodontists that perform orthodontic screen-

ings as well as some downstate hospitals as defined under Article 28 of the
Public Health Law, but it will have no adverse impact on those operators
or their employees.

Minimizing Adverse Impact:
The rule would not impose any additional requirements upon regulated

entities, and therefore there would be no adverse impact on jobs or employ-
ment opportunities.

Self-Employment Opportunities:
The rule is expected to have no impact on self-employment

opportunities.
Assessment of Public Comment
The agency received no public comment since publication of the last as-
sessment of public comment.

EMERGENCY
RULE MAKING

Audits of Institutional Cost Reports (ICR)

I.D. No. HLT-41-12-00017-E
Filing No. 1279
Filing Date: 2012-12-21
Effective Date: 2012-12-21

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Subpart 86-1 of Title 10 NYCRR.
Statutory authority: Public Health Law, section 2807-c(35)
Finding of necessity for emergency rule: Preservation of public health.
Specific reasons underlying the finding of necessity: It is necessary to is-

sue the proposed regulations on an emergency basis in order to implement
Public Health Law section 2807-c(35)(b)(xiii), as amended by Chapter 59
of the Laws of 2011, in a timely manner related to imposing a fee schedule
associated with filing institutional cost reports, which is intended to fund
the costs of auditing institutional cost reports. In addition, this regulation
eliminates the need for hospitals to submit a CPA certification of their cost
reports for years ended on and after December 31, 2010. To avoid these
costs, hospitals need to be advised of the elimination of this requirement.

Public Health Law section 2807-c(35), as amended by Chapter 59 of
the Laws of 2011, Part H, § 36, specifically provides the Commissioner of
Health with authority to issue these emergency regulations.

Further, there is compelling interest in enacting these regulations im-
mediately in order to secure federal approval of associated Medicaid State
Plan amendments and assure there are no delays in implementation of
these new policies related to fee obligations for filing institutional cost
reports.
Subject: Audits of Institutional Cost Reports (ICR).
Purpose: To impose a fee schedule on general hospitals related to the fil-
ing of ICRs sufficient to cover the costs of auditing the ICRs.
Text of emergency rule: Subdivision (k) of section 86-1.2 of title 10 of
NYCRR is amended to read as follows:

(k) Accountant's certification. With regard to institutional cost reports
filed for report years prior to 2010, [T]the institutional cost report shall be
certified by an independent licensed public accountant or an independent
certified public accountant. The minimum standard for the term indepen-
dent shall be the standard used by the State Board of Public Accountancy.

Subdivision (b) of section 86-1.4 of title 10 of NYCRR is amended and
a new subdivision (i) is added to read as follows:

(b) Subsequent to the filing of fiscal and statistical reports, field audits
[shall] may be conducted of the records of medical facilities in a time,
manner and place to be determined by the State Department of Health.
[Where feasible, the department shall enter into an agreement to use a
combined audit (medicare-medicaid and other organizations and agencies
having audit responsibilities) to satisfy the department's auditing needs. In
this respect, the State Department of Health reserves the right, after enter-
ing into an agreement to use a combined audit, to reject the audit findings
of other organizations and agencies having audit responsibilities and to
perform a limited scope or comprehensive audit of their own for the same
fiscal period audited by the organization and/or agency.] Alternatively or
in addition the Department may, in its sole discretion, conduct desk audits
of such fiscal and statistical reports.

(i)(1) Effective for institutional cost reports filed for report periods
ending on and after December 31, 2010, the Department shall establish a
fee schedule for the purpose of funding audit activities authorized pursu-
ant to this section. Such fee schedule shall be published on the New York
State Department of Health website at: http://www.health.state.ny.us. The
amount of such fees shall be proportional to the amount of the total costs
reported by each facility, provided, however, that minimum and maximum
fee levels may be established.

(2) Additional fee obligations shall be established for facilities filing
more than two institutional costs reports for a reporting period. The
Department may, upon written application submitted prior to the submis-
sion of such additional institutional cost reports, waive or reduce such ad-
ditional fees based on a showing of financial hardship or a showing that
the additional submission is necessitated by Department error or other
factors beyond the facility's control. Such a waiver must be in writing.

(3) Fees shall be submitted at the time of the submission of the
institutional costs reports. A failure to pay such fees may be deemed by the
Department as constituting the non-filing of the institutional cost report
and subject the facility to the rate reduction authorized pursuant to sec-
tion 86-1.2(c) of this Subpart. Failure to pay the additional fee associated
with the filing of additional institutional cost reports as described in
paragraph (2) of this subdivision shall result in the non-utilization of such
revised cost reports by the Department. Delinquent fees may be collected
by the Department in accordance with the provisions of paragraph (h) of
subdivision 18 of section 2807-c of the Public Health law.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. HLT-41-12-00017-P, Issue of
October 10, 2012. The emergency rule will expire February 18, 2013.
Text of rule and any required statements and analyses may be obtained
from: Katherine Ceroalo, DOH, Bureau of House Counsel, Reg. Affairs
Unit, Room 2438, ESP Tower Building, Albany, NY 12237, (518) 473-
7488, email: regsqna@health.state.ny.us
Regulatory Impact Statement

Statutory Authority:
Public Health Law section 2807-c(35)(b)(xiii) authorizes the Commis-

sioner to impose a fee, by regulation, on general hospitals that is sufficient
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to cover the costs of auditing the institutional cost reports submitted by
such hospitals.

Legislative Objectives:
The Legislature authorized the Commissioner to impose fees sufficient

to cover the costs of auditing institutional cost reports for fiscal purposes
and to improve the data integrity of information reported by hospitals.
Such information is used to make both policy and financial decisions re-
lated to the Medicaid program.

Needs and Benefits:
The proposed rule implementing the provisions of Public Health Law

section 2807-c(35)(b)(xiii) provides for the establishment and implemen-
tation of a new fee schedule to support the costs of auditing institutional
cost reports. The rule also details how the audit process will be
implemented. At the same time the Department is exercising its discretion
under its pre-existing hospital rate-setting regulation authority pursuant to
PHL section 2807-c(35)(b) to eliminate the requirement that hospitals
secure certification of their cost reports by an independent licensed CPA.

COSTS:
Costs to State Government:
There are no additional costs to State government as a result of this

amendment.
Costs of Local Government:
There will be no additional cost to local governments as a result of

these amendments.
Costs to the Department of Health:
There will be no additional costs to the Department of Health as a result

of this amendment.
Local Government Mandates:
The proposed amendments do not impose any new programs, services,

duties or responsibilities upon any county, city, town, village, school
district, fire district or other special district.

Paperwork:
There is no additional paperwork required of providers as a result of

these amendments.
Duplication:
These regulations do not duplicate existing State and federal regulations.
Alternatives:
No significant alternatives are available. The Department is authorized

by the Public Health Law section 2807-c(35)(b) to address certain aspects
of the hospital reimbursement methodology through regulations.

Federal Standards:
This amendment does not exceed any minimum standards of the federal

government for the same or similar subject areas.
Compliance Schedule:
The proposed amendments to Section 86-1.2 limits the requirement that

institutional cost reports be certified by an independent licensed or certi-
fied public accountant to cost periods prior to 2010. Regulated parties
must continue to comply with this provision when filing institutional cost
reports for cost periods prior to 2010.

The proposed amendments to Section 86-1.4 allows the Department to
impose fees on general hospitals sufficient to cover the costs of auditing
the institutional cost reports submitted by general hospitals for cost periods
on and after December 31, 2010. Regulated parties must comply with this
provision at the time of submission of the institutional cost report. Failure
to comply may subject the facility to a rate reduction. In addition, general
hospitals that fail to pay the additional fee associated with filing more than
two institutional cost reports for a reporting period will be subject to an
additional fee.
Regulatory Flexibility Analysis

Effect on Small Business and Local Governments:
For the purpose of this regulatory flexibility analysis, small businesses

were considered to be general hospitals with 100 or fewer full time
equivalents. Based on recent financial and statistical data extracted from
the Institutional Cost Report, seven hospitals were identified as employing
fewer than 100 employees.

All health care providers who file Institutional Cost Reports with the
Department, including the seven hospitals identified as small businesses,
are subject to the provisions of this regulation under section 2807-c(35)(b)
of the Public Health Law. However, this rule also eliminates the require-
ment for all hospitals that annual cost reports be certified by an indepen-
dent CPA, thus reducing the costs and administrative burdens resulting
from that current requirement. In addition, provisions are made to waive
or reduce some of the new fees for institutions who demonstrate financial
hardship and good cause and who apply for such in writing.

This rule will have no direct effect on Local Governments.
Compliance Requirements:
No new reporting, recordkeeping or other compliance requirements are

being imposed as a result of this rule. Affected health care providers will
bill Medicaid using procedure codes and ICD-9 codes approved by the
American Medical Association, as is currently required. The rule should
have no direct effect on Local Governments.

Professional Services:
No new or additional professional services are required in order to

comply with the proposed amendments.
Compliance Costs:
While fee obligations related to the filing of institutional cost reports

represent a cost for general hospitals, this is offset by the reduction in
costs resulting from the elimination of the requirement that reports be cer-
tified by an independent certified public accountant. No capital costs will
be imposed as a result of this rule, nor will there be an annual cost of
compliance.

Economic and Technological Feasibility:
Small businesses will be able to comply with the economic and

technological aspects of this rule. The proposed amendments are techno-
logically feasible because it requires the use of existing technology. The
overall economic impact to comply with the requirements of this regula-
tion is expected to be minimal.

Minimizing Adverse Impact:
The proposed amendments reflect statutory intent and requirements.
Small Business and Local Government Participation:
Hospital associations participated in discussions and contributed com-

ments through the State's Medicaid Redesign Team process regarding
these changes.
Rural Area Flexibility Analysis

Effect on Rural Areas:
Rural areas are defined as counties with a population less than 200,000

and, for counties with a population greater than 200,000, includes towns
with population densities of 150 persons or less per square mile. The fol-
lowing 43 counties have a population less than 200,000:

Allegany Hamilton Schenectady

Cattaraugus Herkimer Schoharie

Cayuga Jefferson Schuyler

Chautauqua Lewis Seneca

Chemung Livingston Steuben

Chenango Madison Sullivan

Clinton Montgomery Tioga

Columbia Ontario Tompkins

Cortland Orleans Ulster

Delaware Oswego Warren

Essex Otsego Washington

Franklin Putnam Wayne

Fulton Rensselaer Wyoming

Genesee St. Lawrence Yates

Greene

The following 9 counties have certain townships with population densi-
ties of 150 persons or less per square mile:

Albany Erie Oneida

Broome Monroe Onondaga

Dutchess Niagara Orange

Compliance Requirements:
No new reporting, recordkeeping, or other compliance requirements are

being imposed as a result of this proposal.
Professional Services:
No new additional professional services are required in order for provid-

ers in rural areas to comply with the proposed amendments.
Compliance Costs:
No initial capital costs will be imposed as a result of this rule, nor is

there an annual cost of compliance.
Minimizing Adverse Impact:
The proposed amendments reflect statutory intent and requirements.
Rural Area Participation:
This amendment is the result of ongoing discussions with industry as-

sociations as part of the Medicaid Redesign team process. These associa-
tions include members from rural areas. As well, the Medicaid Redesign
Team held multiple regional hearings and solicited ideas through a public
process.
Job Impact Statement
A Job Impact Statement is not required pursuant to Section 201-a(2)(a) of
the State Administrative Procedure Act. It is apparent, from the nature and
purpose of the proposed rules, that they will not have a substantial adverse
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impact on jobs or employment opportunities. The proposed regulations al-
low for the Department to perform field or desk audits of the fiscal and
statistical records of medical facilities, establish a fee schedule for filing
institutional cost reports for report periods on and after December 31,
2010, and require accountant's certification only for institutional cost
reports filed for cost years prior to 2010. The proposed regulations have
no implications for job opportunities.

EMERGENCY
RULE MAKING

Personal Care Services Program (PCSP) and Consumer Directed
Personal Assistance Program (CDPAP)

I.D. No. HLT-02-13-00016-E
Filing No. 1280
Filing Date: 2012-12-21
Effective Date: 2012-12-21

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of sections 505.14 and 505.28 of Title 18
NYCRR.
Statutory authority: Public Health Law, section 201(1)(v); and Social
Services Law, sections 363-a(2), 365-a(2)(e) and 365-f
Finding of necessity for emergency rule: Preservation of public health.
Specific reasons underlying the finding of necessity: Pursuant to the
authority vested in the Commissioner of Health by Social Services Law
§ 365-a(2)(e), the Commissioner is authorized to adopt standards, pursu-
ant to emergency regulation, for the provision and management of ser-
vices for individuals whose need for such services exceeds a specified
level to be determined by the Commissioner.
Subject: Personal Care Services Program (PCSP) and Consumer Directed
Personal Assistance Program (CDPAP).
Purpose: To establish definitions, criteria and requirements associated
with the provision of continuous PC and continuous CDPA services.
Text of emergency rule: Paragraph (3) of subdivision (a) of section 505.14
is repealed and a new paragraph (3) is added to read as follows:

(3) Continuous personal care services means the provision of
uninterrupted care, by more than one person, for more than 16 hours per
day for a patient who, because of the patient's medical condition and dis-
abilities, requires total assistance with toileting, walking, transferring or
feeding at times that cannot be predicted.

Paragraph (4) of subdivision (a) of section 505.14 is amended by add-
ing new subparagraph (iii) to read as follows:

(iii) Personal care services shall not be authorized if the patient's
need for assistance can be met by either or both of the following:

(a) voluntary assistance available from informal caregivers
including, but not limited to, the patient's family, friends or other
responsible adult; or formal services provided by an entity or agency; or

(b) adaptive or specialized equipment or supplies including, but
not limited to, bedside commodes, urinals, walkers and wheelchairs, when
such equipment or supplies can be provided safely and cost-effectively.

Paragraph (5) of subdivision (a) of section 505.14 is repealed and a new
paragraph (5) is added to read as follows:

(5) Live-in 24-hour personal care services means the provision of
care by one person for a patient who, because of the patient's medical
condition and disabilities, requires some or total assistance with one or
more personal care functions during the day and night and whose need for
assistance during the night is infrequent or can be predicted.

Clause (b) of subparagraph (i) of paragraph (6) of subdivision (a) of
section 505.14 is amended to read as follows:

(b) The [initial] authorization for Level I services shall not
exceed eight hours per week. [An exception to this requirement may be
made under the following conditions:

(1) The patient requires some or total assistance with meal
preparation, including simple modified diets, as a result of the following
conditions:

(i) informal caregivers such as family and friends are un-
available, unable or unwilling to provide such assistance or are unaccept-
able to the patient; and

(ii) community resources to provide meals are unavailable
or inaccessible, or inappropriate because of the patient's dietary needs.

(2) In such a situation, the local social services department
may authorize up to four additional hours of service per week.]

Clause (b) of subparagraph (ii) of paragraph (6) of subdivision (a) of
section 505.14 is amended to read as follows:

(b) When continuous [24-hour care] personal care services is
indicated, additional requirements for the provision of services, as speci-
fied in clause (b)(4)(i)(c) of this section, must be met.

Clause (c) of subparagraph (ii) of paragraph (3) of subdivision (b) of
section 505.14 is relettered as clause (d) and a new clause (c) is added to
read as follows:

(c) When live-in 24-hour personal care services is indicated, the
social assessment shall evaluate whether the patient's home has adequate
sleeping accommodations for a personal care aide.

Subclauses (5) and (6) of clause (b) of subparagraph (iii) of paragraph
(3) of subdivision (b) of section 505.14 are renumbered as subclauses (6)
and (7), and new subclause (5) is added to read as follows:

(5) an evaluation whether adaptive or specialized equipment
or supplies including, but not limited to, bedside commodes, urinals, walk-
ers and wheelchairs, can meet the patient's need for assistance with
personal care functions, and whether such equipment or supplies can be
provided safely and cost-effectively;

Subclause (7) of clause (a) of subparagraph (iv) of paragraph (3) of
subdivision (b) of section 505.14 is amended to read as follows:

(7) whether the patient can be served appropriately and more
cost-effectively by using adaptive or specialized medical equipment or
supplies covered by the MA program including, but not limited to, bedside
commodes, urinals, walkers, wheelchairs and insulin pens; and

Clause (c) of subparagraph (iv) of paragraph (3) of subdivision (b) of
section 505.14 is amended to read as follows:

(c) A social services district may determine that the assessments
required by subclauses (a)(1) through (6) and (8) of this subparagraph
may be included in the social assessment or the nursing assessment.

Clause (c) of subparagraph (i) of paragraph (4) of subdivision (b) of
section 505.14 is amended to read as follows:

(c) the case involves the provision of continuous [24-hour]
personal care services as defined in paragraph (a)(3) of this section.
Documentation for such cases shall be subject to the following
requirements:

Subclause (2) of clause (c) of subparagraph (i) of paragraph (4) of
subdivision (b) of section 505.14 is amended to read as follows:

(2) The nursing assessment shall document that: the functions
required by the patient[,] ; the degree of assistance required for each func-
tion, including that the patient requires total assistance with toileting,
walking, transferring or feeding; and the time of this assistance require
the provision of continuous [24-hour care] personal care services.

Subparagraph (ii) of paragraph (4) of subdivision (b) of section 505.14
is amended to read as follows:

(ii) The local professional director, or designee, must review the
physician's order and the social, nursing and other required assessments in
accordance with the standards for levels of services set forth in subdivi-
sion (a) of this section, and is responsible for the final determination of the
level and amount of care to be provided. The local professional director
or designee may consult with the patient's treating physician and may
conduct an additional assessment of the patient in the home. The final de-
termination must be made [within five working days of the request] with
reasonable promptness, generally not to exceed seven business days after
receipt of the physician's order and the completed social and nursing as-
sessments, except in unusual circumstances including, but not limited to,
the need to resolve any outstanding questions regarding the level, amount
or duration of services to be authorized.

Paragraph (4) of subdivision (b) of section 505.28 is amended to read as
follows:

(4) ‘‘continuous [24-hour] consumer directed personal assistance’’
means the provision of uninterrupted care, by more than one consumer
directed personal assistant, for more than 16 hours per day for a consumer
who, because of the consumer's medical condition [or] and disabilities,
requires total assistance with toileting, walking, transferring or feeding at
[unscheduled times during the day and night] at times that cannot be
predicted.

Paragraphs (8) through (13) of subdivision (b) of section 505.28 are re-
numbered as paragraphs (9) through (14) and the renumbered paragraph
(9) is amended to read as follows:

(9) ‘‘personal care services’’ means the nutritional and environmental
support functions, personal care functions, or both such functions, that are
specified in Section 505.14(a)(6) of this Part except that, for individuals
whose needs are limited to nutritional and environmental support func-
tions, personal care services shall not exceed eight hours per week.

A new paragraph (8) of subdivision (b) of section 505.28 is added to
read as follows:

(8) ‘‘live-in 24-hour consumer directed personal assistance’’ means
the provision of care by one consumer directed personal assistant for a
consumer who, because of the consumer's medical condition and dis-
abilities, requires some or total assistance with personal care functions,
home health aide services or skilled nursing tasks during the day and
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night and whose need for assistance during the night is infrequent or can
be predicted.

Subparagraph (iii) of paragraph (2) of subdivision (d) of section 505.28
is amended, and new subparagraphs (iv) and (v) of such paragraph are
added, to read as follows:

(iii) an evaluation of the potential contribution of informal sup-
ports, such as family members or friends, to the individual's care, which
must consider the number and kind of informal supports available to the
individual; the ability and motivation of informal supports to assist in
care; the extent of informal supports' potential involvement; the avail-
ability of informal supports for future assistance; and the acceptability to
the individual of the informal supports' involvement in his or her care [.]
and;

(iv) for cases involving continuous consumer directed personal as-
sistance, documentation that: all alternative arrangements for meeting the
individual's medical needs have been explored or are infeasible includ-
ing, but not limited to, the provision of consumer directed personal assis-
tance in combination with other former services or in combination with
contributions of informal caregivers; and

(v) for cases involving live-in 24-hour consumer directed personal
assistance, an evaluation whether the individual's home has adequate
sleeping accommodations for a consumer directed personal assistant.

Subparagraph (i) of paragraph (3) of subdivision (d) of section 505.28
is repealed and a new subparagraph (i) is added to read as follows:

(i) The nursing assessment must be completed by a registered
professional nurse who is employed by the social services district or by a
licensed or certified home care services agency or voluntary or propri-
etary agency under contract with the district.

Clauses (g) and (h) of subparagraph (ii) of paragraph (3) of subdivision
(d) of section 505.28 are relettered as clauses (h) and (i) and a new clause
(g) is added to read as follows:

(g) for continuous consumer directed personal assistance cases,
documentation that: the functions the consumer requires; the degree of
assistance required for each function, including that the consumer
requires total assistance with toileting, walking, transferring or feeding;
and the time of this assistance require the provision of continuous
consumer directed personal assistance;

Paragraph (5) of subdivision (d) of section 505.28 is amended to read as
follows:

(5) Local professional director review. If there is a disagreement
among the physician's order, nursing and social assessments, or a question
regarding the level, amount or duration of services to be authorized, or if
the case involves continuous [24-hour] consumer directed personal assis-
tance, an independent medical review of the case must be completed by
the local professional director, a physician designated by the local profes-
sional director or a physician under contract with the social services
district. The local professional director or designee must review the
physician's order and the nursing and social assessments and is responsible
for the final determination regarding the level and amount of services to
be authorized. The local professional director or designee may consult
with the consumer's treating physician and may conduct an additional as-
sessment of the consumer in the home. The final determination must be
made with reasonable promptness, generally not to exceed [five] seven
business days after receipt of the physician's order and the completed
social and nursing assessments, except in unusual circumstances includ-
ing, but not limited to, the need to resolve any outstanding questions
regarding the level, amount or duration of services to be authorized.

Paragraph (1) of subdivision (e) of section 505.28 is amended to read as
follows:

(1) When the social services district determines pursuant to the as-
sessment process that the individual is eligible to participate in the
consumer directed personal assistance program, the district must authorize
consumer directed personal assistance according to the consumer's plan of
care. The district must not authorize consumer directed personal assis-
tance unless it reasonably expects that such assistance can maintain the
individual's health and safety in the home or other setting in which
consumer directed personal assistance may be provided. Consumer
directed personal assistance shall not be authorized if the consumer's
need for assistance can be met by either or both of the following:

(i) voluntary assistance available from informal caregivers includ-
ing, but not limited to, the consumer's family, friends or other responsible
adult; or formal services provided by an entity or agency; or

(ii) adaptive or specialized equipment or supplies including, but
not limited to, bedside commodes, urinals, walkers and wheelchairs, when
such equipment or supplies can be provided safely and cost-effectively.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish a notice of proposed rule making in the State Register at some
future date. The emergency rule will expire March 20, 2013.
Text of rule and any required statements and analyses may be obtained
from: Katherine Ceroalo, DOH, Bureau of House Counsel, Reg. Affairs
Unit, Room 2438, ESP Tower Building, Albany, NY 12237, (518) 473-
7488, email: regsqna@health.state.ny.us

Regulatory Impact Statement
Statutory Authority:
Social Services Law (‘‘SSL’’) § 363-a(2) and Public Health Law

§ 201(1)(v) provide that the Department has general rulemaking authority
to adopt regulations to implement the Medicaid program.

The Commissioner has specific rulemaking authority under SSL § 365-
a(2)(e)(ii) to adopt standards, pursuant to emergency regulation, for the
provision and management of personal care services for individuals whose
need for such services exceeds a specified level to be determined by the
Commissioner.

Under SSL § 365-a(2)(e)(iv), personal care services shall not exceed
eight hours per week for individuals whose needs are limited to nutritional
and environmental support functions.

Legislative Objectives:
The Legislature sought to reform the Medicaid personal care services

program by controlling expenditure growth and promoting self-
sufficiency.

The Legislature authorized the Commissioner of Health to adopt stan-
dards for the provision and management of personal care services for
Medicaid recipients whose need for such services exceeds a specified
level. The regulations adopt such standards for Medicaid recipients who
seek continuous personal care services or continuous consumer directed
personal assistance for more than 16 hours per day.

The Legislature additionally sought to promote the goal of self-
sufficiency among Medicaid recipients who do not need hands-on assis-
tance with personal care functions such as bathing, toileting or transferring.
It determined that recipients whose need for personal care services is
limited to nutritional and environmental support functions, such as shop-
ping, laundry and light housekeeping, could receive no more than eight
hours per week of such assistance.

Needs and Benefits:
The regulations have two general purposes: to conform the Depart-

ment's personal care services and consumer directed personal assistance
program (CDPAP) regulations to State law limiting the amount of services
that can be authorized for individuals who require assistance only with
nutritional and environmental support functions; and, to implement State
law authorizing the Department to adopt standards for the provision and
management of personal care services for individuals whose need for such
services exceeds a specified level that the Commissioner may determine.

The term ‘‘nutritional and environmental support functions’’ refers to
housekeeping tasks including, but not limited to, laundry, shopping and
meal preparation. Department regulations refer to these support functions
as ‘‘Level I’’ personal care services. Department regulations have long
provided that social services districts cannot initially authorize Level I ser-
vices for more than eight hours per week; however, an exception permit-
ted authorizations for Level I services to exceed eight hours per week
under certain circumstances.

The Legislature has nullified this regulatory exception. The regulations
conform the Department's personal care services regulations to the new
State law. They repeal the regulatory exception that permitted social ser-
vices districts to authorize up to 12 hours of Level I services per week,
capping such authorizations at no more than eight hours per week.

The regulations similarly amend the Department's CDPAP regulations.
Some CDPAP participants are authorized to receive only assistance with
nutritional and environmental support functions. Since personal care ser-
vices are included within the CDPAP, it is consistent with the Legislature's
intent to extend the eight hour weekly cap on nutritional and environmental
services to that program.

The regulations also implement the Department's specific statutory
authority to adopt standards pursuant to emergency regulation for the pro-
vision and management of personal care services for individuals whose
need for such services exceeds a specified level. The Commissioner has
determined to adopt such standards for individuals whose need for
continuous personal care services or continuous consumer directed
personal assistance exceeds 16 hours per day.

The regulations repeal the definition of ‘‘continuous 24-hour personal
care services,’’ replacing it with a definition of ‘‘continuous personal care
services.’’ The prior definition applied to individuals who required total
assistance with certain personal care functions for 24 hours at unscheduled
times during the day and night. The new definition applies to individuals
who require such assistance for more than 16 hours per day at times that
cannot be predicted.

Cases in which continuous personal care services are indicated must be
referred to the local professional director or designee. Such referrals would
now be required in additional cases: those involving provision of continu-
ous care for more than 16 hours per day.

The regulations permit the local professional director or designee to
consult with the recipient's treating physician and conduct an additional
assessment of the recipient in the home.

The regulations amend the documentation requirements for nursing as-
sessments in continuous personal care services cases.
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The regulations add a definition of live-in 24 hour personal care
services. This level of service has long existed, primarily in New York
City, but has never been explicitly set forth in the Department's
regulations. The regulations also require that, for recipients who may be
eligible for such services, the social assessment evaluate whether the
recipient's home has adequate sleeping accommodations for the live-in
aide.

The regulations provide that personal care services shall not be autho-
rized when the recipient's need for assistance can be met by the voluntary
assistance of informal caregivers or by formal services or by adaptive or
specialized equipment or supplies that can be provided safely and cost-
effectively. The regulations require that the nursing assessments that
districts currently complete or obtain include an evaluation whether adap-
tive or specialized equipment or supplies can meet the recipient's need for
assistance and whether such equipment or supplies can be provided safely
and cost-effectively.

The regulations adopt conforming amendments to the Department's
CDPAP regulations.

Costs to Regulated Parties:
Regulated parties include entities that voluntarily contract with social

services districts to provide personal care services to, or to perform certain
CDPAP functions for, Medicaid recipients. These entities include licensed
home care services agencies, agencies that are exempt from licensure, and
CDPAP fiscal intermediaries.

Social services districts may no longer authorize certain Medicaid
recipients to receive more than eight hours per week of assistance with
nutritional and environmental support functions. To the extent that
regulated parties were formerly reimbursed for more than eight hours per
week for these services, their Medicaid revenue will decrease. This is a
consequence of State law, not the regulations. The regulations do not
impose any additional costs on these regulated parties.

Costs to State Government:
The regulations impose no additional costs on State government.
The statutory cap on nutritional and environmental support functions

will result in cost-savings to the State share of Medicaid expenditures. The
estimated annual personal care services and CDPAP cost-savings for
subsequent State fiscal years are approximately $3.4 million.

This estimate is based on 2010 recipient and expenditure data for the
personal care services program. According to such data, 2,377 New York
City recipients received more than eight hours per week of Level I ser-
vices, the average being 11 weekly hours of such service. The number of
Level I hours that exceeded eight hours per week was thus approximately
370,800 hours (2,377 recipients x 3 hours per week x 52 weeks). Multiply-
ing this hourly total by the 2010 average hourly New York City personal
care aide cost ($17.30) results in total annual savings of $6.4, or $3.2 mil-
lion in State share savings. Application of this calculation to the Rest of
State recipient and expenditure data yields an additional $200,000 in State
share savings, or $3.4 million.

State Medicaid cost-savings are also projected to occur as a result of
changes to continuous personal care services authorizations. It is not pos-
sible to accurately estimate such savings. However, the Department
anticipates that most recipients currently authorized for continuous 24-
hour personal care services will continue to receive that level of care. Oth-
ers may be authorized for continuous services for 16 hours per day or
live-in 24 hour personal care services. Still others may be authorized for
services for more than 16 hours per day but fewer than 24 hours per day.

The estimated State share savings for this portion of the regulations are
$33.1 million. This comprises approximately $17.1 million in personal
care savings and $15.9 million in CDPAP savings. This estimate is based
on 2010 personal care services and CDPAP recipient and expenditure
data. In 2010, 1,809 Medicaid recipients were authorized to receive more
than 16 hours of services per day. The assumption is that these recipients
were authorized for continuous 24-hour services, which has an average
annual per person cost of approximately $166,000. Assuming that 20
percent were authorized for live-in 24-hour services at an average annual
per person cost of approximately $83,000, and 15 percent were authorized
for 16 hours per day at an average hourly cost of between approximately
$17.00 and $22.00, depending on service and location, the annual State
share savings per recipient would range from approximately $28,000 to
$35,000.

Costs to Local Government:
The regulation will not require social services districts to incur new

costs. State law limits the amount that districts must pay for Medicaid ser-
vices provided to district recipients. Districts may claim State reimburse-
ment for any costs they may incur when administering the Medicaid
program.

Costs to the Department of Health:
There will be no additional costs to the Department.
Local Government Mandates:
The regulations require social services districts to refer additional cases

to their local professional directors or designees. Currently, the regula-
tions require that such referrals be made for continuous 24 hour care and
certain other cases. Under the proposed regulations, such referrals must
also be made for recipients who may require continuous services for more
than 16 hours.

Paperwork:
The regulations specify additional documentation requirements for the

social and nursing assessments that districts currently complete or obtain
for personal care services and CDPAP applicants and recipients. For
persons who may be eligible for live-in 24 hour services, the social assess-
ment must evaluate whether the recipient's home has adequate sleeping
accommodations for the live-in aide. The nursing assessments for all
personal care services and CDPAP cases, including those not involving
continuous services, must include an evaluation whether adaptive or spe-
cialized equipment or supplies can meet the recipient's need for assistance
and whether such equipment or supplies can be used safely and cost-
effectively. The amendments to the CDPAP regulations also specify ad-
ditional documentation requirements for the social and nursing assess-
ments for cases involving continuous consumer directed personal
assistance. These requirements mirror long-standing documentation
requirements in the personal care services regulations.

Duplication:
The regulations do not duplicate any existing federal, state or local

regulations.
Alternatives:
With respect to the regulation that caps authorizations for nutritional

and environmental support functions to eight hours per week, no alterna-
tives exist. The regulation must conform to State law that imposes this
weekly cap. With respect to the regulation that establishes new require-
ments for continuous services, alternatives existed but were not now
pursued. One such alternative may be the repeal of the regulatory authori-
zation for continuous 24-hour services. The Department determined to
promulgate further regulatory controls regarding the provision and
management of continuous services, rather than repeal such services in
their entirety.

Federal Standards:
This rule does not exceed any minimum federal standards.
Compliance Schedule:
The Department has issued instructions to social services districts advis-

ing them of the new State law that limits nutritional and environmental
support functions to no more than eight hours per week for certain
recipients. Districts should not now be authorizing more than eight hours
per week of such assistance and should thus be able to comply with the
regulations when they become effective. With regard to the remaining
regulations, social services districts should be able to comply with the
regulations when they become effective. For applicants, social services
districts would apply the regulations when assessing applicants' eligibility
for personal care services and the CDPAP. For current recipients, districts
would apply the regulations upon reassessing these recipients' continued
eligibility for services.
Regulatory Flexibility Analysis

Effect of Rule:
The regulation limiting authorizations of nutritional and environmental

support functions to no more than eight hours per week primarily affects
licensed home care services agencies and exempt agencies that provide
only such Level I services. These entities are the primary employers of
individuals providing Level I services. Most recipients of Level I personal
care services are located in New York City. There are currently eight Level
I only personal care service providers in New York City, none of which
employ fewer than 100 persons.

Fiscal intermediaries that are enrolled as Medicaid providers and that
facilitate payments for the nutritional and environmental support functions
provided to consumer directed personal assistance program (CDPAP)
participants may also experience slight reductions in service hours
reimbursed. There are approximately 46 fiscal intermediaries that contract
with social services districts. Fiscal intermediaries are typically non-profit
entities such as independent living centers but may also include home care
services agencies.

With respect to continuous care, a significant majority of existing 24-
hour a day continuous care cases are located in New York City. There are
currently 60 Level II personal care service providers in New York City,
none of which employ fewer than 100 persons.

The regulations also affect social services districts. There are 62 coun-
ties in New York State, but only 58 social services districts. The City of
New York comprises five counties but is one social services district.

Compliance Requirements:
Social services districts currently assess whether Medicaid recipients

are eligible for personal care services and the CDPAP. When 24 hour
continuous care is indicated, districts are currently required to refer such
cases to the local professional director or designee for final determination.
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The regulations would require districts to refer additional continuous care
cases to the local professional director or designee; namely, those cases in
which continuous care for more than 16 hours a day is indicated would
also be referred to the local professional director or designee. The local
professional director or designee would be required to consult with the
recipient's treating physician before approving continuous care for more
than 16 hours per day.

In addition, the nursing assessments that districts currently complete or
obtain for personal care services and CDPAP applicants and recipients
would be required to include an evaluation of whether adaptive or special-
ized equipment or supplies would be appropriate and could be safely and
cost-effectively provided. In cases involving the authorization of live-in
24 hour services, the social assessments that districts currently are required
to complete would have to include an evaluation whether the recipient's
home had sufficient sleeping accommodations for a live-in aide.

Professional Services:
No new or additional professional services are required in order to

comply with the rule.
Compliance Costs:
No capital costs will be imposed as a result of this rule, nor are there

any annual costs of compliance.
Economic and Technological Feasibility:
There are no additional economic costs or technology requirements as-

sociated with this rule.
Minimizing Adverse Impact:
The regulations should not have an adverse economic impact on social

services districts. Districts currently assess Medicaid recipients to
determine whether they are eligible for personal care services or the
CDPAP. The regulations modify these assessment procedures. Should
districts incur administrative costs to comply with the regulation, they
may seek State reimbursement for such costs.

Small businesses providing Level I personal care services and consumer
directed environmental and nutritional support functions may experience
slight reductions in service hours provided. This is a consequence of State
law limiting these services to no more than eight hours per week.

Small businesses currently providing continuous 24-hour services may
experience some reductions in service hours provided.

Small Business and Local Government Participation:
The Department solicited comments on the regulations from the New

York City Human Resources Administration, which administers the
personal care services program and CDPAP for New York City Medicaid
recipients who are not enrolled in managed care. Most of the State's
personal care services and CDPAP recipients reside in New York City.
Personal care services provided to New York City recipients comprises
approximately 84 percent of Medicaid personal care services expenditures.

Small business and local governments also have the opportunity to
provide input into the redesign of New York State's Medicaid program.
The Medicaid Redesign Team (MRT) was tasked by Governor Cuomo to
find ways to reduce costs and increase quality and efficiency in the
Medicaid program for the 2011-12 Fiscal Year. As part of its work, the
MRT sought and continues to seek ideas from the public at large, as well
as experts in health care delivery and insurance, the health care workforce,
economics, business, consumer rights and other relevant areas. The MRT
conducted regional public hearings across the State to solicit ideas from
the public on ways to reduce costs and improve the quality of the Medicaid
program. Additionally, a web page was established, providing a vehicle
for all individuals and organizations to provide ideas, comments and
recommendations.
Rural Area Flexibility Analysis

Types and Estimated Numbers of Rural Areas:
Rural areas are defined as counties with populations less than 200,000

and, for counties with populations greater than 200,000, include towns
with population densities of 150 persons or less per square mile. In 2010,
only 6% of all continuous care cases resided in the counties listed below.
Currently there are 34 organizations which maintain contracts with local
districts to provide consumer directed environmental and nutritional sup-
port functions, and 50 individual licensed home care services agencies
which maintain contracts with local districts to provide Level I personal
care services, within the following 43 counties having populations of less
than 200,000:

Allegany Hamilton Schenectady

Cattaraugus Herkimer Schoharie

Cayuga Jefferson Schuyler

Chautauqua Lewis Seneca

Chemung Livingston Steuben

Chenango Madison Sullivan

Clinton Montgomery Tioga

Columbia Ontario Tompkins

Cortland Orleans Ulster

Delaware Oswego Warren

Essex Otsego Washington

Franklin Putnam Wayne

Fulton Rensselaer Wyoming

Genesee St. Lawrence Yates

Greene

Reporting, Recordkeeping and Other Compliance Requirements and
Professional Services:

Social services districts would be required to refer additional cases to
their local professional directors or designees. Currently, the personal care
services and CDPAP regulations require that such referrals be made for
recipients seeking continuous 24-hour services and in certain other cases.
Under the regulations, such referrals must also be made for recipients who
require continuous care for more than 16 hours. The regulations also
specify additional documentation requirements for the social and nursing
assessments that districts currently complete or obtain for personal care
services and CDPAP applicants and recipients.

Costs:
There are no new capital or additional operating costs associated with

the rule.
Minimizing Adverse Impact:
It is anticipated the rule will have minimal impact on rural areas as the

Department has determined that the preponderance of Level I services in
excess of eight hours per week occur in downstate urban areas. Addition-
ally, in 2010, only 6% of all individuals receiving continuous care services
resided in those counties listed above. To the extent that social services
districts incur administrative costs to comply with the regulations' require-
ments for referral of continuous care cases and social and nursing assess-
ment documentation requirements, they may seek State reimbursement of
such expenses.

Rural Area Participation:
Individuals and organizations from rural areas have the opportunity to

provide input into the redesign of New York State's Medicaid program.
The Medicaid Redesign Team (MRT) is tasked by Governor Cuomo to
find ways to reduce costs and increase quality and efficiency in the
Medicaid program for the 2011-12 Fiscal Year. As part of its work, the
MRT sought and continues to seek ideas from the public at large, as well
as experts in health care delivery and insurance, the health care workforce,
economics, business, consumer rights and other relevant areas. The MRT
conducted regional public hearings across the State to solicit ideas from
the public on ways to reduce costs and improve the quality of the Medicaid
program. Additionally, a web page was established, providing a vehicle
for all individuals and organizations to provide ideas, comments and
recommendations.
Job Impact Statement
No Job Impact Statement is required pursuant to section 201-a(2)(a) of the
State Administrative Procedure Act. It is apparent, from the nature of the
proposed amendment, that it will not have a substantial adverse impact on
jobs and employment opportunities.

New York State Joint Commission
on Public Ethics

NOTICE OF EMERGENCY
ADOPTION

AND REVISED RULE MAKING
NO HEARING(S) SCHEDULED

Source of Funding Reporting

I.D. No. JPE-37-12-00006-ERP
Filing No. 1271
Filing Date: 2012-12-21
Effective Date: 2012-12-21

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
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Action Taken: Addition of Part 938 to Title 19 NYCRR.
Statutory authority: Executive Law, section 94(9)(c); and Legislative
Law, sections 1-h(c)(4) and 1-j(c)(4)
Finding of necessity for emergency rule: Preservation of general welfare.
Specific reasons underlying the finding of necessity: The Public Integrity
Reform Act of 2011 (‘‘PIRA’’) was enacted in August 2011. PIRA
established and included the new ‘‘source of funding’’ disclosure require-
ment, which became effective on June 1, 2012. The public, therefore, has
been on notice since August 2011 that this new disclosure requirement
was imminent. Furthermore, the purpose of source of funding is to promote
transparency so that the public can appreciate the actual parties in interest
who are substantially influencing the governmental decision making
process.

In sum, the Source of Funding disclosure requirement was created by
amending the Legislative Law to include a requirement that Client Filers,
which are lobbyists and clients of lobbyists who spend at least $50,000 in
reportable compensation and expenses and 3% of total expenditures on
lobbying activities in New York State in a calendar year or twelve-month
period (the ‘‘$50,000/3% expenditure threshold’’), disclose the sources of
funding over $5,000 from each single source used for such lobbying activi-
ties in New York State. PIRA mandates that JCOPE promulgate regula-
tions implementing this new disclosure requirement. PIRA also provides
that JCOPE shall specify a procedure for filers to seek an exemption if
disclosure of a particular single source-or, in the case of certain organiza-
tions with tax-exempt status under I.R.C. § 501(c)(4), a class of sources-
would cause harm, threats, harassment, or reprisals to the single source or
to individuals or property affiliated with the single source, as well as an
appeal procedure from denials of requests for such exemptions.

The emergency rule and proposed revised rule clarify that source of
funding reporting will commence on January 15, 2013, which is the next
filing deadline for the Client Semi Annual Report for the reporting period
July 1, 2012 through December 31, 2012. Given that the source of funding
statutory provision provides that a Client Filer shall look back up to 12
months to determine if it meets the ‘‘$50,000/3% expenditure threshold’’
and that the public and regulated population were on notice since at least
January 1, 2012 that source of funding reporting would become effective,
this emergency rule is necessary for the general welfare. By setting forth
when and how sources of funding must be disclosed by Client Filers, as
well as the narrow standards for exempting single sources from disclosure,
this emergency rule provides the clarity that is imminently needed by the
public and regulated population to ensure compliance with PIRA's statu-
tory provisions and effective dates.
Subject: Source of funding reporting.
Purpose: To implement reporting that will inform the public of efforts to
influence government decision making by lobbying entities.
Substance of emergency/revised rule: The Public Integrity Reform Act of
2011 (‘‘PIRA’’) authorizes JCOPE to exercise the powers and duties set
forth in Executive Law Section 94 with respect to lobbyists and clients of
lobbyists as such terms are defined in article one-A of the Legislative
Law. PIRA also amended the Legislative Law to include a requirement
that lobbyists and clients of lobbyists who spend at least $50,000 in report-
able compensation and expenses and 3% of total expenditures on lobbying
activities in New York State in a calendar year or twelve-month period
(the ‘‘expenditure threshold’’), disclose the sources of funding over $5,000
from each single source used for such lobbying activities in New York
State. PIRA mandates that JCOPE promulgate regulations implementing
this new disclosure requirement. PIRA also provides that JCOPE shall
specify a procedure in these regulations for filers to seek an exemption if
disclosure of a particular single source - or, in the case of certain organiza-
tions with tax-exempt status under I.R.C. § 501(c)(4), a class of sources -
would cause harm, threats, harassment, or reprisals to the single source or
to individuals or property affiliated with the single source, as well as an
appeal procedure from denials of requests for such exemptions. Thus,
these regulations provide comprehensive reporting requirements that set
forth when and how sources of funding must be disclosed by lobbyists and
clients who meet the expenditure threshold, articulate narrow standards
for exempting single sources from disclosure and establish an appeal pro-
cess for denials from such exemptions.
This notice is intended to serve as both a notice of emergency adoption
and a notice of revised rule making. The notice of proposed rule making
was published in the State Register on September 12, 2012, I.D. No. JPE-
37-12-00006-EP. The emergency rule will expire 90 days after filing.
Emergency rule compared with proposed rule: Substantial revisions were
made in section 938.2.
Text of rule and any required statements and analyses may be obtained
from: Shari Calnero, Associate Counsel, Joint Commission on Public Eth-
ics, 540 Broadway, Albany, NY 12207, (518) 408-3976, email:
scalnero@jcope.ny.gov

Data, views or arguments may be submitted to: Shari Calnero, Associate
Counsel, Joint Commission on Public Ethics, 540 Broadway, (518) 408-
3976, email: scalnero@jcope.ny.gov
Public comment will be received until: 30 days after publication of this
notice.
Revised Regulatory Impact Statement

1. Statutory authority: Legislative Law Section 1-h(c)(4) requires
certain registered lobbyists whose lobbying activity is performed on its
own behalf and not pursuant to retention by a client, and who meet the
‘‘$50,000-3% Expenditure Threshold’’ (referred to herein), to report the
names of each source of funding over $5,000 from a single source used to
fund lobbying activities in New York State. Similarly, Legislative Law
Section 1-j(c)(4) requires certain clients who have retained, employed or
designated a registered lobbyist, and who meet the ‘‘$50,000-3% Expen-
diture Threshold,’’ to report the names of each source of funding over
$5,000 from a single source used to fund lobbying activities in New York
State. These lobbyists and clients are referred to in the proposed revised
regulation and herein as ‘‘Client Filers.’’ The statute also provide that, in
certain circumstances, Client Filers can seek an exemption from disclos-
ing one or more of their single sources provided certain criteria for exemp-
tion are met. Legislative Law Sections 1-h(c)(4) and 1-j(c)(4) direct the
Joint Commission on Public Ethics (‘‘JCOPE’’) to promulgate regulations
to implement these requirements. More generally, Executive Law Section
94(9)(c) directs JCOPE to adopt, amend, and rescind rules and regulations
to govern JCOPE procedures.

2. Legislative objectives: The Public Integrity Reform Act of 2011
(‘‘PIRA’’) established JCOPE. PIRA authorizes JCOPE to exercise the
powers and duties set forth in Executive Law Section 94 with respect to
lobbyists and clients of lobbyists as such terms are defined in article one-A
of the Legislative Law. PIRA also amended the Legislative Law to include
a requirement that Client Filers who spend at least $50,000 in reportable
compensation and expenses and 3% of total expenditures on lobbying
activities in New York State in a calendar year or twelve-month period
(the ‘‘$50,000/3% Expenditure Threshold’’), disclose the sources of fund-
ing over $5,000 from each single source used for such lobbying activities
in New York State. PIRA mandates that JCOPE promulgate regulations
implementing this new disclosure requirement. PIRA also provides that
JCOPE shall specify a procedure for filers to seek an exemption if
disclosure of a particular single source-or, in the case of certain organiza-
tions with tax-exempt status under I.R.C. § 501(c)(4), a class of sources-
would cause harm, threats, harassment, or reprisals to the single source or
to individuals or property affiliated with the single source, as well as an
appeal procedure from denials of requests for such exemptions. By setting
forth when and how sources of funding must be disclosed by lobbyists and
clients who meet the statutory conditions, as well as the narrow standards
for exempting single sources from disclosure, these rules provide
comprehensive reporting requirements for lobbyists and clients.

3. Needs and benefits: The proposed revised rulemaking is necessary to
fulfill JCOPE's statutory mandate under PIRA. The revised regulations
incorporate, in part, alternatives suggested by commenters in order to
strike a reasonable balance between meaningful disclosure and the burden
on filers by requiring a Client Filer to disclose in a client semi-annual
report the identity of any single source who has contributed more than
$5,000 to the Client Filer over the course of a calendar year and also the
amount of that contribution based on a formula that is now incorporated
into the revised regulation.

Part 938.2 defines key terms in the proposed revised regulations.
Among other definitions, it sets forth the two calculation methods for
determining when a lobbyist or client has met the statutorily prescribed
$50,000/3% Expenditure Threshold for lobbying activity in New York
State: a twelve-month calculation and a calendar-year calculation. The
twelve-month calculation looks to the twelve-month period preceding and
including the last day of the applicable client semi-annual reporting period.
The calendar-year calculation spans from January 1 to the last day of the
applicable client semi-annual reporting period. If the $50,000-3% Expen-
diture Threshold is met using either calculation, a client or lobbyist will be
deemed to have met the financial spending threshold, triggering the
disclosure requirement. This will provide for comprehensive disclosure as
the Legislature intended. The proposed revised regulation does not amend
the original proposal's definition of ‘‘Twelve-Month Calculation’’ or
‘‘Calendar-Year Calculation.’’

Based on public comments received, the Commission determined there
was a need to revise the original proposal with respect to the amount of
revenues from a single source reported by Client Filers to support lobby-
ing activity within the state. Therefore, the proposed revised rule is
substantially changed by adding the term ‘‘Amount of Contribution.’’

Part 932.2 defines a ‘‘Contribution’’ as any payment to, or for the ben-
efit of, a lobbyist or client filer and which is intended to fund, in whole or
in part, the filer's activities or operations. A payment in exchange for
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goods or services rendered or delivered directly to the individual or entity
making the payment is not a contribution under these regulations.

The revised regulation utilizes a formula in the definition of ‘‘Amount
of Contribution,’’ which is provided herein verbatim:

Amount of Contribution(s) shall mean, for each Contribution not
specifically designated for lobbying in New York, the product of (i) the
dollar amount of the Contribution and (ii) Reportable Compensation and
Expenses divided by Total Expenditures. The Amount of Contribution
shall also include, in addition to the amount yielded by this formula, any
Contribution specifically designated for lobbying in New York.

Therefore, under the proposed revised regulatory scheme, a Client Filer
must still disclose the identity of any single source that contributes in
excess of $5,000. The amount of contribution that is required to be
reported, however, is now determined by the calculation contained in the
definition of ‘‘Amount of Contribution.’’ Like the previously proposed
regulation, the proposed revised regulation recognizes that money is
fungible, and that even if contributions to Client Filer are not expressly
designated for lobbying activities in New York, those contributions can
allow the Client Filer to spend other funds on lobbying activities. Thus, by
disclosing the identity of qualifying single sources, the proposal advances
the important governmental interest of promoting transparency in disclos-
ing entities that support Client Filers, which are organizations and
individuals that the Legislature has determined are engaged in significant
lobbying activities (the $50,000-3% Expenditure Threshold) in New York.

Moreover, the proposed revised regulation promotes the disclosure
called for in the law while giving effect to the specific language of the
statue. Specifically, the ‘‘Amount of Contribution’’ definition recognizes
that PIRA mandates disclosure of Contributions that ‘‘were used to fund
lobbying activities’’ in New York. Legislative Law § 1-j(c)(4)(ii).

Part 938.2 defines a single source to include not only individuals and
entities that make contributions to a client or lobbyist who must disclose
its sources of funding, but also deems a single source two or more people
living in the same house, two or more entities related in certain ways, such
as parent/subsidiary, and a sole proprietorship and its sole proprietor. Such
individuals and entities must only be reported as a single source if the filer
has actual knowledge of the relationship in the case of people or entities,
or reason to know of the relationship in the case of entities. This regula-
tion will minimize incentives to evade disclosure through structured or
coordinated contributions that individually do not total in excess of $5,000
but that exceed $5,000 when aggregated. The knowledge standards strike
a reasonable balance that prevents this regulation from imposing too oner-
ous of a burden on filers.

Part 938.3 specifies the reporting requirements for Contributions. Thus,
under the reporting scheme set forth in both the original and revised pro-
posal, Client Filers shall disclose the name, address and date that any such
Contribution in excess of $5,000 is received from a single source. This
revised proposal provides, however, that a Client Filer is required to report
the Amount of the Contribution as defined in 938.2 and not necessarily the
entire dollar amount of Contribution.

Part 938.3 also explains the methods by which contributions from a
single source must be aggregated over a calendar year, and details how
such contributions should be reported. Aggregating contributions over a
calendar year to determine whether a single source has contributed more
than $5,000 will provide the public with useful information, impose a rea-
sonable burden on filers, and minimize instances where single sources
could attempt to structure contributions across a calendar year in order to
avoid disclosure.

Part 938.3 also clarifies that a lobbyist whose lobbying activity is
performed on its own behalf and not pursuant to retention by a client need
only report contributions received from a single source in a client semi-
annual report and is not additionally required to report those contributions
on a lobbyist bimonthly report. This determination is reasonable because
it will require lobbyist-filers-who are also clients-to provide data more ac-
curately and usefully through client semi-annual reports. The regulations
simplify the reporting requirement and avoid the potential confusion that
would be caused by dual reporting.

As required by statute, Parts 938.4 through 938.8 specify the standards
and procedures that will be used by JCOPE in responding to filers'
requests for exempting particular single sources from disclosure where
disclosure of the single source will cause harm, threats, harassment or
reprisals to the single source or individuals or property affiliated with the
single source. The statute and regulations set out two tests for exemptions:
one for those entities that have tax-exempt status under I.R.C. § 501(c)(4)
and whose primary activities relate to an area of public concern, and one
for all other clients or lobbyists required to disclose their sources of
funding.

In the case of organizations with tax-exempt status under I.R.C.
§ 501(c)(4), a class of sources can be exempt from disclosure if the filer
shows that its primary activities involve areas of public concern that create
a substantial likelihood that disclosure of its single sources will cause

harm, threats, harassment or reprisals to the single sources or individuals
or property affiliated with the single sources. This standard is consistent
with the statutory language and allows such organizations to more easily
meet their burden to show that an entire class of contributors, as opposed
to individual contributors, could suffer harm from disclosure.

All other filers must show by clear and convincing evidence that the
same harms would result to a particular single source or single sources.
For both types of filers, the proposed regulations provide a non-exclusive
list of factors that JCOPE will consider in making this determination.
These standards will ensure that the exemptions are only granted in nar-
row and compelling circumstances and will not be used as a means to
avoid otherwise proper disclosure.

Part 938.5 explains the procedure for applying for an exemption from
disclosure. Making such an application with respect to particular single
sources does not relieve a filer from the obligation to disclose information
about any other single sources that it is otherwise required to disclose.

Part 938.6 identifies the requirements for filing an appeal from a denial
of an application for an exemption from disclosure. Part 938.7 sets forth
the appeal procedure and the standard of review on appeal. An indepen-
dent judicial hearing officer will review the entire record and will only re-
verse JCOPE's denial of an exemption if that denial is clearly erroneous in
view of the evidence in the record. A decision by the judicial hearing of-
ficer to affirm or reverse the Commission's denial of an exemption will be
considered a final determination by JCOPE. The requirements for filing
an appeal create a streamlined process and provide filers with prompt
determinations as to what single sources, if any, are exempt from
disclosure.

Part 938.8 specifies that all exemption-related materials submitted by a
filer will be kept confidential, but the fact that a filer has submitted such
an application or that such an application has been granted will not, in
itself, be confidential. This satisfies the need for confidentiality to protect
the single sources at issue but also fulfills the objective of informing the
public as to how the exemption process is used by filers.

Part 938.9 states that the penalties for filing a late or false, misleading,
or knowingly inaccurate client semi-annual report or failing to file a client
semi-annual report in accordance with these regulations are set forth in ei-
ther Legislative Law § 1-j or § 1-o.

Part 938.10 imposes a duty to correct oversights or inaccuracies with
respect to the sources of funding within 10 days of discovery.

As required by the statute, Part 938.11 exempts from disclosure any
corporation registered pursuant to article seven-A of the executive law
that has tax-exempt status under. § 501(c)(3) and any governmental entity.

4. Costs:
a. costs to regulated parties for implementation and compliance:

Minimal.
b. costs to the agency, state and local government: No costs to state and

local governments. Moderate administrative costs to the agency during the
implementation phase.

c. cost information is based on the fact that there will be no costs to
regulated parties and state and local government. The cost to the agency is
based on the estimated increase in staff resources to implement the
regulations.

5. Local government mandate: The proposed revised regulation does
not impose new programs, services, duties or responsibilities upon any
county, city, town, village, school district, fire district or other special
district.

6. Paperwork: This proposed revised regulation may require the prepa-
ration of additional forms or paperwork. Such additional paperwork is
expected to be minimal, and many filers will complete any additional
forms online.

7. Duplication: This proposed revised regulation does not duplicate any
existing federal, state or local regulations.

8. Alternatives: PIRA created an affirmative duty on JCOPE's part to
promulgate these regulations, therefore there is no alternative to conduct-
ing a formal rulemaking.

9. Federal standards: The proposed revised rulemaking pertains to a
new lobbying disclosure requirement that specifically relates to lobbying
activity in New York State. These regulations do not exceed any federal
minimum standard with regard to a similar subject area.

10. Compliance schedule: Compliance will take effect upon adoption.
Revised Regulatory Flexibility Analysis, Rural Area Flexibility Analysis
and Job Impact Statement
Changes made to the last published rule do not necessitate revision to the
previously published Regulatory Flexibility Analysis, Rural Area Flex-
ibility Analysis and Job Impact Statement.
Assessment of Public Comment

The Public Integrity Reform Act of 2011 (‘‘PIRA’’) amended the
Legislative Law to require source of funding disclosure for certain lobby-
ists and clients who devote substantial resources to lobbying in New York
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State. PIRA also mandated that the Commission promulgate regulations to
implement this new disclosure requirement. A Notice of Proposed Rule
Making was published in the State Register on September 12, 2012. The
Commission received eight sets of comments during the public comment
period. Six of these eight sets of comments were from trade associations
and membership organizations, or from counsel representing such entities.
The comments from this grouping relate to the definition of ‘‘Contribu-
tion’’ in the proposed regulations. The second set of comments came from
two other organizations and relates to the proposed standards and
procedures for applying for an exemption from source of funding
reporting.

With respect to ‘‘Contribution,’’ the proposed regulations define the
term as ‘‘any payment to, or for the benefit of the Client Filer and which is
intended to fund, in whole or in part, the Client Filer's activities or
operations.’’ Proposed Part 938.2. In effect, the proposed regulations
require disclosure of any contribution received in excess of $5,000 once a
Client Filer meets certain specified criteria. The comments generally take
the position that the definition is inconsistent with the statutory language
of PIRA -- which requires disclosure of each source of funding over $5,000
that was ‘‘used to fund the lobbying activities reported’’ by the Client
Filer - and would result in inaccurate data and frustrate PIRA's goal of
promoting transparency. See Legislative Law § 1-j(c)(4)(ii).

Suggested Alternatives to Definition of ‘‘Contribution’’ Considered
and Rejected by the Commission
The comments contain suggested alternatives to the definition of

‘‘Contribution.’’ Those alternatives are assessed below.
One suggestion was to exempt professional associations and trade

groups from the source of funding reporting requirements. According to
the comment, the primary mission of these organizations is not related to
lobbying; consequently, they are not the types of entities the new
disclosure requirements in PIRA were designed to regulate. The Commis-
sion rejected this proposal, as there is no statutory language that supports
this position. If fact, the only entities exempt, as a class, from PIRA's
source of funding disclosure requirements are corporations qualified as
exempt organizations by the U.S. Department of Treasury under Internal
Revenue Code § 501(c)(3).

Another suggested alternative was to require disclosure only of
contributions that are specifically designated by the source to be used for
lobbying. The Commission also rejected this proposal. The purpose of the
source of funding provisions in PIRA is to provide the public with
meaningful information concerning the individuals and entities that
provide substantial support (contributions in excess of $5,000) to organiza-
tions that are engaged in significant lobbying activities in New York (the
‘‘$50k-3% Threshold’’). Tying disclosure to the express intent of the
donor thwarts this purpose, and has no basis in the statutory language.
Rather, the statute focuses on the use of funds by the Client Filer.

Yet another suggested alternative was the use of a lobbying expense ra-
tio to determine if the $5,000 Contribution limit has been met. Specifi-
cally, a Client Filer would first calculate the ratio of its Reportable
Compensation and Expenses to its Total Expenditures for the given report-
ing period. The Client Filer would then divide the amount of the Contribu-
tion received by this ratio. The Contribution would only be reported if the
quotient of the amount of the Contribution and this ratio exceeds $5,000.
By way of example, if a Client Filer determined that its ratio of Reportable
Compensation and Expenses to Total Expenditures for the given reporting
period is 5%, then it need only report Contributions in excess of $100,000
($5,000 ÷ .05 = $100,000). If the applicable ratio were 20%, then the Cli-
ent Filer need only report Contributions in excess of $25,000 ($5,000 ÷
.20 = $25,000).

The Commission rejected this proposal as inconsistent with the purpose
of PIRA. Clearly such an approach would, in many instances, dramati-
cally limit disclosure of Contributions to amounts well in excess of the
$5,000 threshold in the statute.

Proposed Revision Adopted by the Commission
While the Commission rejected the use of a lobbying expense ratio to

modify the $5,000 statutory reporting threshold, the revised regulation
utilizes the lobbying expense ratio to determine the amount of the Contri-
bution that is reported in a Client Filer's disclosure. Specifically, under the
revised regulations, a Client Filer calculates the ratio of its Reportable
Compensation and Expenses to its Total Expenditures for the given report-
ing period. Then, assuming the Client Filer has met the criteria for
disclosure, the Client Filer multiplies this ratio by any Contribution in
excess of $5,000. The product of these two numbers is reported and in the
regulation is referred to as ‘‘Amount of Contribution’’. By way of
example, if a Client Filer determines that its ratio of Reportable Compen-
sation and Expenses to Total Expenditures for the given reporting period
is 5%, then a Contribution in the amount of $10,000 would be reported as
$500 ($10,000 x.05 = $500). If the applicable ratio was 20%, then a Con-
tribution in the amount of $10,000 would be reported as $2,000 ($10,000
x.20 = $2,000). Any Contributions specifically designated for lobbying

activity in New York would be added to this product. Again, by way of
example suppose a Client Filer's ratio was 20% and it received two
Contributions from a Single Source: (1) a Contribution in the amount of
$10,000; and (2) a Contribution specifically designated for lobbying
activities in New York in the amount of $1,000. The Client Filer's report-
able Amount of Contribution would be $3,000 (($10,000 x.20 = $2,000)
+$1,000 = $3,000).

This methodology, which was among the suggestions offered in the
comments, promotes the disclosure called for in PIRA while giving effect
to the statutory language regarding reporting of Contributions ‘‘used to
fund the lobbying activities.’’ Legislative Law § 1-j(c)(4)(ii). The revised
regulations will not result in any less disclosure than called for in the
initial proposed regulations; a Client Filer still must disclose the identity
of all sources of any Contribution in excess of $5,000. In fact, any Contri-
bution that was required to be disclosed under the initial proposed regula-
tions still must be disclosed under the proposed revised regulations. The
only change is the amount reported by the Client Filer.

Procedures and Standards for Obtaining an Exemption from Disclosure
Requirements

Two entities commented on the proposed standards for granting exemp-
tions from disclosure. The Commission did not make any changes to these
provisions of the proposed regulations.

Under the proposed regulations, the Commission has the discretion to
grant a Client Filer an exemption from disclosure if the Client Filer shows
by ‘‘clear and convincing evidence’’ that disclosure ‘‘will cause harm,
threats, harassment or reprisals’’ to the contributor or individuals or prop-
erty associated with the contributor. See, Part 938.4(a). The proposal also
provides a non-exclusive list of factors the Commission may consider
when deciding whether to grant a request for an exemption. Among these
factors is the ‘‘impact of disclosure on the ability of the [contributor] or
Client Filer to maintain ordinary business operatios and the extent of
resulting economic harm.’’ See, Part 938.4(a)(v).

One entity expressed concern that the standard for granting an exemp-
tion is too rigorous. Rather than a required showing by clear and convinc-
ing evidence that disclosure ‘‘will’’ cause harm, threats, harassments, or
reprisals, the comment suggests that the regulations be changed to require
a showing that there is a ‘‘substantial likelihood’’ that the disclosure will
have this impact. The comment does not suggest any changes in the ‘‘clear
and convincing evidence’’ standard. Additionally, the comment suggests
that entities be able to apply for an exemption in advance of its required
disclosures.

The Commission rejected the ‘‘substantial likelihood’’ test because the
existing standard the Commission adopted appropriately balances the
competing interests of disclosure and protecting donors from harm. With
respect to the timing of exemption requests, the Commission made no
change to the proposed regulations given that the proposed regulations
permit applications for exemptions to be submitted in advance of the
deadlines for filing disclosures.

Another commenter expressed general approval of the exemption pro-
cess and standards. The commenter, however, urged the removal of the
fifth non-exclusive factor pertaining to economic harm. Specifically, the
comment urged that entities ‘‘not be allowed to cloak their lobbying
expenditures by arguing they face an economic boycott or shareholder dis-
approval’’ if the contributors' identities are disclosed. The Commission
rejected this suggestion as this factor is one of several, non-exclusive fac-
tors the Commission may consider when determining whether to grant a
request for an exemption. Thus, shareholder disapproval or the mere threat
of a boycott would not, without more, be a sufficient basis on which to
grant a request for an exemption.

Office of Mental Health

NOTICE OF ADOPTION

Clinic Treatment Programs

I.D. No. OMH-42-12-00002-A
Filing No. 1277
Filing Date: 2012-12-21
Effective Date: 2013-01-09

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Part 599 of Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 7.09 and 31.04
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Subject: Clinic Treatment Programs.
Purpose: Make a minor technical change and correct small inaccuracies in
existing regulation.
Text or summary was published in the October 17, 2012 issue of the Reg-
ister, I.D. No. OMH-42-12-00002-P.
Final rule as compared with last published rule: No changes.
Text of rule and any required statements and analyses may be obtained
from: Sue Watson, NYS Office of Mental Health, 44 Holland Avenue,
Albany, NY 12229, (518) 474-1331, email: Sue.Watson@omh.ny.gov
Assessment of Public Comment
The agency received no public comment.

Department of Motor Vehicles

EMERGENCY
RULE MAKING

Drinking Driver Program

I.D. No. MTV-41-12-00012-E
Filing No. 1283
Filing Date: 2012-12-24
Effective Date: 2012-12-24

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of sections 134.7, 134.10 and 134.11 of Title
15 NYCRR.
Statutory authority: Vehicle and Traffic Law, sections 215(a), 1196(5)
and (7)(a)
Finding of necessity for emergency rule: Preservation of public health,
public safety and general welfare.
Specific reasons underlying the finding of necessity: It is necessary to
adopt this amendment on an emergency basis, to protect the health, safety
and general welfare of the citizens of New York State, effective im-
mediately upon filing with the Department of State.

This amendment is adopted as an emergency measure to protect the
safety and general welfare of the motoring public. This regulation would
provide that the completion of the Drinking Driver Program (DDP) would
not serve to terminate any suspension or revocation order if the individual
has been convicted of any provision of Vehicle and Traffic Law (VTL)
section 1192 or has found to have consumed alcohol under the age of 21
(known as the “Zero Tolerance Law”) in violation of VTL section 1192-a,
unless the individual has only one alcohol violation on his or her driving
record. Most individuals would have to serve the full period of suspension
or revocation, and persons whose licenses are revoked and have three or
more alcohol- or drug-related offenses on their records would apply to the
Commissioner, pursuant to 15 NYCRR Part 134, for a new license. These
individuals would be subject to a full review of their driving records to
determine whether they pose a danger to the motoring public. In addition,
persons would not be eligible for a conditional license if such persons
have, within the preceding 25 years, three or more alcohol- or drug-related
offenses on their record. By further screening motorists whose licenses
have been revoked, the Department will be significantly enhancing
highway safety in this State.
Subject: Drinking Driver Program.
Purpose: Restrict conditional license eligibility and require persons who
complete DDP to serve the full period of suspension or revocation.
Text of emergency rule: Paragraph (8) of subdivision (a) of section 134.7
is amended to read as follows:

(8) The person has been penalized under section 1193(1)(d)[(1)] of
the Vehicle and Traffic Law for any violation of subdivision 2, 2-a, 3, 4,
or 4-a of section 1192 of such law.

* * * * * * * * * *
Subparagraph (i) of paragraph (11) of subdivision (a) of section 134.7

is amended to read as follows:
(i) The person has three or more alcohol- or drug-related driving

convictions or incidents within the last [ten] twenty-five years. For the
purposes of this paragraph, a conviction for a violation of section 1192 of
the Vehicle and Traffic Law, and/or a finding of a violation of section
1192-a of such law and/or a finding of refusal to submit to a chemical test

under section 1194 of such law arising out of the same incident shall only
be counted as one conviction or incident. The date of the violation or
incident resulting in a conviction or a finding as described herein shall be
used to determine whether three or more convictions or incidents occurred
within a [10] 25 year period.

* * * * * * * * * *
Subdivision (b) of section 134.10 is amended to read as follows:
(b) Results of satisfactory completion of a rehabilitation program. Upon

satisfactory completion of a program, any unexpired suspension or revo-
cation which was issued as a result of the conviction for which the person
was eligible for enrollment in the program may be terminated by the com-
missioner unless the termination is prohibited under section 1193 of the
Vehicle and Traffic Law or this Subchapter, or if the termination is based
upon enrollment in the program pursuant to the plea bargaining provisions
of Vehicle and Traffic Law section 1192(10)(a)(ii) and 1192(10)(d), or if
such person would not otherwise be eligible for enrollment in the program
pursuant to section 1196(4) of such law, or if the person has two or more
alcohol- or drug-related driving convictions or incidents within 25 years
from the date of enrollment in the program.

* * * * * * * * * *
Section 134.11 is amended to read as follows:
134.11 Issuance of unconditional driver's license.
Satisfactory completion of a rehabilitation program or expiration of the

term of suspension, whichever occurs first, will initiate the necessary ac-
tion to provide for the termination of the suspension or revocation which
was the basis for entry into the rehabilitation program, provided however,
no such suspension or revocation shall be terminated prior to the expira-
tion of the term of suspension or revocation if the applicant for the
unconditional license has two or more alcohol- or drug-related driving
convictions or incidents within the preceding 25 years. Upon a determina-
tion of satisfactory completion of the rehabilitation program or the term of
suspension, and unless otherwise determined by the commissioner, as
provided for in subdivision (b) of section 134.10 of this Part, a notice of
termination of the suspension or revocation and an unconditional license
will be issued. However, no such license will be issued until all civil penal-
ties due the department are paid or if there are any outstanding suspen-
sions, revocations, or bars against such license until such suspensions,
revocations, or bars are satisfactorily disposed of by the applicant. Any
conditional license which is still valid will be terminated concurrently
with the return of the unconditional driver's license and must be returned
to the department. A conditional license shall not be renewed more than
one year after the issuance of the conditional license if a revocation is is-
sued for a chemical test refusal and the holder of the conditional license
has not paid the civil penalty required by section 1194 of the Vehicle and
Traffic Law.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. MTV-41-12-00012-EP, Issue of
October 10, 2012. The emergency rule will expire February 21, 2013.
Text of rule and any required statements and analyses may be obtained
from: Heidi Bazicki, Department of Motor Vehicles, 6 Empire State Plaza,
Rm. 522A, Albany, NY 12228, (518) 474-0871, email:
heidi.bazicki@dmv.ny.gov
Regulatory Impact Statement

1. Statutory authority: Vehicle and Traffic Law (VTL) section 215(a)
provides that the Commissioner of Motor Vehicles may enact rules and
regulations that regulate and control the exercise of the powers of the
Department. VTL section 1196(5) authorizes the Commissioner, in his or
her discretion, to determine that the completion of the Drinking Driver
Program (DDP) shall not serve to terminate a suspension or revocation
arising from an alcohol- or drug-related offense. VTL section 1196(7)(a)
authorizes the Commissioner to establish criteria for the issuance of a
conditional license.

2. Legislative objectives: Section 1196(5) of the VTL authorizes the
Commissioner, in his or her discretion, to determine that the completion of
the (DDP) shall not serve to terminate a suspension or revocation order
arising from an alcohol- or drug-related offense.

In accordance with the objective of enhancing highway safety, this
regulation, as amended, would provide that the completion of DDP would
not serve to terminate any period of suspension or revocation if the indi-
vidual has, two or more times within the preceding 25 years, been
convicted of violating any provision of VTL section 1192 or has been
found to have consumed alcohol under the age of 21 (known as the “Zero
Tolerance Law”) in violation of VTL section 1192-a. Such persons would
have to serve the full period of suspension or revocation and, consistent
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with current procedure, would apply to the Commissioner, pursuant to 15
NYCRR Part 136, for a new license. Such persons would be subject to a
full review of their driving record to determine whether their license
should be restored.

VTL section 1196(7)(a) authorizes the Commissioner to issue a
conditional license in his or her discretion. In accordance with the legisla-
tive objective of issuing a conditional license only to persons who do not
pose a highway safety risk, this proposed rule narrows the pool of persons
who are eligible for a conditional license.

3. Needs and benefits: The amendments to section 134.10(b) and sec-
tion 134.11 would provide that the completion of DDP would not serve to
terminate any suspension or revocation order if the individual has, within
the preceding 25 years, been convicted of any provision of VTL section
1192 or has been found to have violated the Zero Tolerance Law.

The current regulation provides that when a person completes the DDP,
with certain exceptions, such completion serves to terminate the suspen-
sion or revocation arising out of the alcohol- or drug-related offense. These
offenders can have their full licenses restored in as few as seven weeks,
the duration of the DDP course. This is not a significant hardship to many
individuals, particularly those who are eligible for a conditional license,
which enables them to drive to work, to an accredited school, to medical
to appointments, and to day care. (VTL section 1196(7)(a)). By requiring
multiple offenders to serve the full period of suspension or revocation, the
consequences of committing these serious offenses will be consistently
applied.

This proposal will offer a second highway safety benefit: persons whose
licenses are revoked and who have two or more alcohol- or drug-related
offenses on their record will have to reapply to the Department of Motor
Vehicles for a new license. They will be subject to a full record review
pursuant to 15 NYCRR Part 136. Currently, in most cases, if a person
completes DDP, he or she does not apply for relicensure through the
Department. In addition, upon completion of the record review, the
Department will, when appropriate, impose the “A2 Problem Driver Re-
striction,” which restricts a driver’s privileges and requires such person to
install an ignition interlock device in motor vehicles she or he owns or
operates.

Approximately 25,000 drivers enroll in DDP each year, so this proposal
would have a significant beneficial impact on highway safety in New York
State.

The amendment to section 134.7(a)(11) further promotes highway
safety by strengthening the criteria for conditional license eligibility. Upon
relicensing, drivers whose licenses were revoked for an alcohol- or drug-
related conviction or incident are issued a conditional license for a period
of time prior to having their full driving privileges restored. Currently,
persons with three or more alcohol- or drug-related convictions or
incidents within the last 10 years are ineligible for a conditional license.
This proposal extends that period so that persons with three or more
alcohol- or drug-related convictions or incidents within the last 25 years
will not be eligible for even a conditional license.

The amendment to section 134.7(a)(8) ensures that persons who com-
mit an alcohol- or drug-related offense in a commercial motor vehicle will
not be eligible for a conditional license. This rule is consistent with cur-
rent procedures, which prohibits the issuance of a conditional license if
the offense was committed in a commercial motor vehicle.

4. There are no costs associated with this proposal to the State or local
governments. Applicants for relicensure, who have two or more alcohol-
or drug-related incidents on their driving record, will be required to pay
the $100 application fee (VTL section 503(2)(h)).

5. Local government mandates: The proposal does not impose any
mandates on local governments.

6. Paperwork: The proposal does not impose any additional paper
requirements on the Department.

7. Duplication: This proposal does not duplicate, overlap or conflict
with any relevant rule or legal requirement of the State and federal
governments.

8. Alternatives: The Department assessed whether the proposed rule
should apply to all drivers with multiple offenses. In the interest of
highway safety, the Department concluded that all multiple offenders
should be required to serve the full period of suspension or revocation. A
no action alternative was not considered.

9. Federal standards: The proposal does not exceed any minimum stan-
dards of the federal government for the same or similar subject areas.

10. Compliance schedule: Compliance is immediate.
Regulatory Flexibility Analysis

A RFA is not attached because this rule will not have a disproportionate
impact on small businesses or local governments, nor will it impose any
adverse economic impact or reporting, recordkeeping or other compliance
requirements on small businesses or local governments.
Rural Area Flexibility Analysis

A RAFA is not attached because this rule will not impose any adverse
economic impact or reporting, recordkeeping or other compliance require-
ments on public or private entities in rural areas.

Job Impact Statement
A Job Impact Statement is not submitted with this rule because it will

not have an adverse impact on job creation or development.

EMERGENCY
RULE MAKING

Problem Driver Restriction and Relicensing After Permanent
Revocation

I.D. No. MTV-41-12-00013-E
Filing No. 1282
Filing Date: 2012-12-24
Effective Date: 2012-12-24

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of sections 136.4, 136.5 and 136.10 of Title 15
NYCRR.
Statutory authority: Vehicle and Traffic Law, sections 215(a), 501(2)(c),
510(6), 1193(2)(b)(12), (c)(1) and 1194(2)(d)(1)
Finding of necessity for emergency rule: Preservation of public health,
public safety and general welfare.
Specific reasons underlying the finding of necessity: It is necessary to
adopt this amendment on an emergency basis, to protect the health, safety
and general welfare of the citizens of New York State, effective im-
mediately upon filing with the Department of State.

This amendment is adopted as an emergency measure to protect the
motoring public from drivers who may pose a highway safety risk. The
proposed rule would permit the Commissioner to assign the A2-Problem
Driver restriction on the driver’s license or permit of an applicant for
relicensure who is deemed a problem driver by the Commissioner. The
problem driver restriction will limit the driving activities of the motorist
and, if appropriate, require such motorist to install an ignition interlock
device in all motor vehicles owned or operated by the motorist. The regula-
tion is vital to protect the public from recidivist drunk drivers who pose a
real threat to highway safety. This regulation is necessary to protect the
safety and welfare of the motoring public.
Subject: Problem Driver Restriction and Relicensing after Permanent
Revocation.
Purpose: To establish strict criteria for relicensing after permanent
revocation.
Text of emergency rule: Subdivision (b) of section 136.4 is amended to
read as follows:

(b)(1) An [applicant] application for a driver's license [shall] may be
denied if a review of the entire driving history provides evidence that the
applicant constitutes a problem driver, as defined in section 136.1(b)(1) of
this Part. If an application is denied pursuant to this paragraph, no applica-
tion shall be considered for a minimum of one year from the date of denial.
In lieu of such denial, the applicant may be issued a license or permit with
a problem driver restriction, as set forth in section 3.2(c)(4) of this
Chapter and paragraph (2) of this subdivision.

(2) Upon the approval of an application for relicensing of a person
who is deemed a problem driver under this subdivision, the commissioner
may impose a problem driver restriction on such person’s license or
permit, as set forth in section 3.2(c)(4) of this Title. As a component of this
restriction, the commissioner may require such person to install an igni-
tion interlock device in any motor vehicle owned or operated by such
person. The ignition interlock requirement will be noted on the attachment
to the driver license or permit held by such person. Such attachment must
be carried at all times with the driver license or permit.

(3) Revocation of license or permit with problem driver restriction. A
license or permit that contains a problem driver restriction shall be
revoked (i) upon the holder’s conviction of a traffic violation or combina-
tion of violations, committed while such restriction is in effect, which the
Commissioner deems serious in nature; or (ii) for the holder’s failure to
install and maintain an ignition interlock device in motor vehicles owned
or operated by the holder, when required to do so under such restriction.
The attachment, provided for in paragraph (2) of this subdivision, shall
set forth the violation or violations that will result in such a revocation. A
revocation for any of the above reasons shall be issued without a hearing
based upon receipt of a certificate or certificates of conviction. The com-
missioner may also revoke a license or permit with a problem driver re-
striction, without a hearing, upon receipt of a certificate of conviction that
indicates that the applicant has driven in violation of the conditions of
such restriction.

(4) Employer vehicle. A person required to operate a motor vehicle
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owned by such person’s employer in the course and scope of his or her
employment may operate that vehicle without installation of an ignition
interlock device only in the course and scope of such employment and only
if such person carries in the motor vehicle written documentation indicat-
ing the employer has knowledge of the restriction imposed and has granted
permission for the person to operate the employer’s vehicle without the
device only for business purposes. Such documentation shall display the
employer’s letterhead and have an authorized signature of the employer.
A motor vehicle owned by a business entity that is wholly or partly owned
or controlled by a person subject to the problem driver restriction is not a
motor vehicle owned by the employer for purposes of the exemption
provided in this paragraph and shall be deemed to be owned by the person
subject to the problem driver restriction.

Section 136.5 is amended to read as follows:
136.5 [Miscellaneous grounds for denial.] Special rules for applicants

with multiple alcohol- or drug-related driving convictions or incidents.
[(a) Notwithstanding any other provision of this Part, two convictions

for driving while intoxicated, with personal injury involvement in each,
regardless of the extent of such injury, shall result in a denial of an
application.

(b) Notwithstanding any other provision of this Part, the Commissioner
may deny an application where the revocation sought to be terminated was
imposed as a result of a conviction for a violation of section 125.10,
125.12, 125.13, 125.14, 125.15, 125.20, 125.22, 125.25, 125.26 or 125.27
of the Penal Law arising out of the operation of a motor vehicle, or a
conviction for a violation of section 1192 of the Vehicle and Traffic Law
which resulted in a death or serious injury, as defined in section 10.00 of
the Penal Law. The ground for such denial shall be set forth in writing and
a copy shall be made available to the applicant.]

(a) For the purposes of this section:
(1) “Alcohol- or drug-related driving conviction or incident” means

a conviction of a violation of section 1192 of the Vehicle and Traffic Law,
a finding of a violation of section 1192-a of the Vehicle and Traffic Law, a
conviction of an offense under the Penal Law for which a violation of sec-
tion 1192 of the Vehicle and Traffic Law is an essential element, or a find-
ing of refusal to submit to a chemical test under section 1194 of the Vehi-
cle and Traffic Law, not arising out of the same incident.

(2) “Serious driving offense” means (i) a fatal accident; (ii) a driving-
related Penal Law conviction; (iii) conviction of two or more violations
for which five or more points are assessed on a violator’s driving record
pursuant to Section 131.3 of this subchapter; or (iv) 20 or more points
from any violations.

(3) “Revocable offense” means the violation, incident or accident
that results in the revocation of the person’s drivers license and which is
the basis of the application for relicensing. Upon reviewing an applica-
tion for relicensing, the Commissioner shall review the applicant’s entire
driving record and evaluate any offense committed between the date of the
revocable offense and the date of application as if it had been committed
immediately prior to the date of the revocable offense. For purposes of
this section, “date of the revocable offense” means the date of the earliest
revocable offense that resulted in a license revocation for which the revo-
cation has not been terminated by the Commissioner’s subsequent ap-
proval of an application for relicensing.

(b) Upon receipt of a person’s application for relicensing, the Commis-
sioner shall conduct a lifetime review of such person’s driving record. If
the record review shows that:

(1) the person has five or more alcohol- or drug-related driving
convictions or incidents in any combination within his or her lifetime, then
the Commissioner shall deny the application.

(2) the person has three or four alcohol- or drug-related driving
convictions or incidents in any combination within the 25 years preceding
the date of the revocable offense and, in addition, has one or more serious
driving offenses within the 25 years preceding the date of the revocable
offense, then the Commissioner shall deny the application.

(3) (i) the person has three or four alcohol- or drug-related driving
convictions or incidents in any combination within the 25 years preceding
the date of the revocable offense but no serious driving offenses within the
25 years preceding the date of the revocable offense and (ii) the person is
currently revoked for an alcohol- or drug-related driving conviction or
incident, then the Commissioner shall deny the application for at least five
years, after which time the person may submit an application for
relicensing. After such waiting period, the Commissioner may in his or
her discretion approve such application, provided that upon such ap-
proval, the Commissioner shall impose the A2 restriction on such person’s
license for a period of five years and shall require the installation of an
ignition interlock device in any motor vehicle owned or operated by such
person for such five-year period. If such license with an A2 restriction is
later revoked for a subsequent alcohol- or drug-related driving conviction
or incident, such person shall thereafter be ineligible for any kind of
license to operate a motor vehicle.

(4) (i) the person has three or four alcohol- or drug-related driving
convictions or incidents in any combination within the 25 years preceding
the date of the revocable offense but no serious driving offenses within the
25 years preceding the date of the revocable offense and (ii) the person is
not currently revoked as the result of an alcohol- or drug-related driving
conviction or incident, then the Commissioner shall deny the application
for at least two years, after which time the person may submit an applica-
tion for relicensing. After such waiting period, the Commissioner may in
his or her discretion approve the application after the minimum statutory
revocation period is served, provided that upon such approval, the Com-
missioner shall impose an A2 restriction, with no ignition interlock
requirement, for a period of two years. If such license with an A2 restric-
tion is later revoked for a subsequent alcohol- or drug-related driving
conviction or incident, such person shall thereafter be ineligible for any
kind of license to operate a motor vehicle.

(5) the person has two alcohol- or drug-related driving convictions
or incidents in any combination within the 25 years preceding the date of
the revocable offense, then the Commissioner may in his or her discretion
approve the application after the minimum statutory revocation period is
served.

(6) the person has been twice convicted of a violation of subdivision
three, four or four-a of section 1192 of the Vehicle and Traffic Law or of
driving while intoxicated or of driving while ability is impaired by the use
of a drug or of driving while ability is impaired by the combined influence
of drugs or of alcohol and any drug or drugs where physical injury, as
defined in section 10.00 of the Penal Law, has resulted from such offense
in each instance, then the Commissioner shall deny the application.

(c) The grounds for any denial shall be set forth in writing and a copy
shall be made available to the person making the application for
relicensing.

(d) While it is the Commissioner’s general policy to act on applications
in accordance with this section, the Commissioner shall not be foreclosed
from consideration of unusual, extenuating and compelling circumstances
that may be presented for review and which may form a valid basis to
deviate from the general policy, as set forth above, in the exercise of
discretionary authority granted under section 510 of the Vehicle and Traf-
fic Law. If an application is approved based upon the exercise of such
discretionary authority, the reasons for approval shall be set forth in writ-
ing and recorded.

Section 136.10 is amended to read as follows:
136.10 Application for relicensing.
(a) Application by the holder of a post-revocation conditional license.

Upon the termination of the period of probation set by the court, the holder
of a post-revocation conditional license may apply to the Commissioner
for restoration of a license or privilege to operate a motor vehicle. An ap-
plication for licensure [shall] may be approved if the applicant demon-
strates that he or she:

[(a)](1) has a valid post-revocation conditional license; and
[(b)](2) has demonstrated evidence of rehabilitation as required by

this Part.
(b) Application after permanent revocation. The commissioner may

waive the permanent revocation of a driver’s license, pursuant to Vehicle
and Traffic Law section 1193(2)(b)(12)(b), only if the statutorily required
waiting period of either five or eight years has expired since the imposi-
tion of the permanent revocation and, during such period, the applicant
has not been found to have refused to submit to a chemical test pursuant to
Vehicle and Traffic Law section 1194 and has not been convicted of any
violation of section 1192 or section 511 of such law or a violation of the
Penal Law for which a violation of any subdivision of such section 1192 is
an essential element. In addition, the waiver shall be granted only if:

(1) The applicant presents proof of successful completion of a reha-
bilitation program approved by the commissioner within one year prior to
the date of the application for the waiver; provided, however, if the ap-
plicant completed such program before such time, the applicant must pres-
ent proof of completion of an alcohol and drug dependency assessment
within one year of the date of application for the waiver; and

(2) The applicant submits to the commissioner a certificate of relief
from civil disabilities or a certificate of good conduct pursuant to Article
23 of the Correction Law; and

(3) The application is not denied pursuant to section 136.4(b) or sec-
tion 136.5 of this Part; and

(4) There are no incidents of driving during the period prior to the
application for the waiver, as indicated by accidents, convictions or pend-
ing tickets. The consideration of an application for a waiver when the ap-
plicant has a pending ticket shall be held in abeyance until such ticket is
disposed of by the court or tribunal.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. MTV-41-12-00013-EP, Issue of
October 10, 2012. The emergency rule will expire February 21, 2013.
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Text of rule and any required statements and analyses may be obtained
from: Heidi Bazicki, Department of Motor Vehicles, 6 Empire State Plaza,
Rm. 522A, Albany, NY 12228, (518) 474-0871, email:
heidi.bazicki@dmv.ny.gov
Regulatory Impact Statement

1. Statutory authority: Vehicle and Traffic Law (VTL) section 215(a)
provides that the Commissioner of Motor Vehicles may enact rules and
regulations that regulate and control the exercise of the powers of the
Department. VLT Section 501(2)(c) authorizes the Commissioner to
provide for driver’s license restrictions based upon the types of vehicles or
other factors deemed appropriate by the Commissioner. Section 510(6) of
such law provides that where revocation is mandatory no new license shall
be issued except in the discretion of the Commissioner. VTL section
1193(2)(b)(12) authorizes the Commissioner to waive the permanent re-
vocation of a driver’s license, where such revocation arises out of multiple
alcohol- or drug-related offenses, if the applicant for the waiver meets
certain criteria. Section 1193(2)(c)(1) provides that where a license is
revoked as the result of a mandatory revocation arising out of an alcohol-
or drug-related offense, no new license shall be issued except in the discre-
tion of the Commissioner. Section 1194(2)(d)(1) provides that where a
license is revoked arising out of a chemical test refusal, no new license
shall be issued except in the discretion of the Commissioner.

2. Legislative objectives: Chapter 732 of the Laws of 2006 added a new
subparagraph twelve to paragraph (b) of subdivision two of section 1193
of the Vehicle and Traffic Law to provide for the permanent revocation of
a driver’s license or privilege if the driver is convicted and/or adjudicated
of multiple alcohol- or drug-related offenses within a specific time period.
The law provides that the Commissioner may waive the permanent revo-
cation after a minimum of five years (or eight years, depending on the
number of prior offenses) if the driver meets certain criteria. The statute
establishes specific criteria for waiver eligibility, but also provides that the
Commissioner may refuse to restore a license if, on a case by case basis,
the Commissioner determines that the applicant poses a risk to public
safety. The proposed rule accords with these legislative objectives by
identifying highway safety factors that would justify the denial of a waiver
and by granting the Commissioner of Motor Vehicles broad discretion to
determine whether a motorist should be relicensed after revocation. As
noted above, three sections of the Vehicle and Traffic Law provide that no
person shall be re-issued a license except in the Commissioner’s discretion.

In accordance with the objective of protecting the motoring public, this
proposal strengthens the standards used to evaluate a motorist’s lifetime
record, with a particular focus on alcohol- or drug-related convictions and
incidents and serious driving offenses. The proposal is consistent with the
current “problem driver” review conducted under Part 136, but specifies
in detail the scope of such review. In addition, if such review concludes
that the applicant is a problem driver, this proposal would permit the Com-
missioner to assign the A2-Problem Driver restriction on the driver’s
license or permit. The problem driver restriction will limit the driving
activities of the motorist and, if appropriate, require such motorist to install
an ignition interlock device in all motor vehicles owned or operated by the
motorist. This restriction strikes a balance between protecting the public
and allowing the motorist to engage in certain essential activities involv-
ing his or her employment, medical care, child care and educational
opportunities.

3. Needs and benefits: The amendments to section 3.2 and section 136.4
would create a new A2-Problem Driver-restriction that would limit the
driving privileges of certain persons who are approved for relicensure af-
ter revocation but who may present highway safety concerns.

A person whose driver’s license is revoked must re-apply to the Depart-
ment of Motor Vehicles for relicensure. Such person’s driving record is
subject to a review pursuant to Part 136 of the Commissioner’s regulations.
The Department reviews the applicant’s entire driving history in order to
assess his or her risk to the motoring public. Under current regulations, an
application will be denied, for example, if a motorist has numerous
alcohol- or drug-related offenses with insufficient rehabilitative effort or if
the applicant has 25 or more negative units on the driving record. In addi-
tion, an application may be denied if the motorist is deemed a “problem
driver” as defined in section 136.1(b)(1) of this Part: that is, the motorist’s
driving record indicates a “series of convictions, incidents and/or accidents
or has a medical or mental condition, which in the judgment of the com-
missioner or his or her designated agent, upon review of the applicant's
entire driving history, establishes that the person would be an unusual and
immediate risk upon the highways.”

Although a person may have convictions and incidents on his or her
driving record, such person may raise safety concerns without meriting
denial of the application. In such cases, it would be appropriate to relicense
the applicant but restrict his or her driving privileges. The amendments to
section 3.2 and section 136.4 provide for a “problem driver” restriction
that would restrict the person’s privileges to those currently allowed for
the holder of a restricted use license. This restriction allows the person to

drive only for particular activities, such as driving to and from work,
doctor’s appointments, and classes at an accredited school or university.
When appropriate, the Commissioner, as part of this restriction, would
require the applicant to install an ignition interlock device in motor
vehicles owned or operated by such person. The interlock device prevents
a motorist from starting the vehicle if such motorist has consumed alcohol.
The device is a useful tool in dealing with the recidivist drunk driver, as it
prevents such driver from operating while intoxicated on the State’s
highways.

The proposed amendments to section 136.5 would, consistent with the
current regulation regarding “problem drivers,” establish specific rules for
relicensure of applicants who have multiple alcohol- or drug-related
convictions and incidents on their driving records. For example, the
proposed rule provides that an application will be denied if the applicant
has five or more such convictions or incidents on his or her entire record
or if such person has three or four such convictions or incidents plus one
or more serious driving offense within 25 years of the date of the revoca-
ble offense. If a person has three or four alcohol- or drug-related offenses
within 25 years and no serious driving offense, such person’s application
shall be denied and the person may re-apply after five years. At such time
the Commissioner may approve the application, impose the A2 Problem
Driver restriction and require the installation of an ignition interlock de-
vice in all motor vehicles owned or operated by the applicant. These
proposals will provide a critical step in protecting the motoring public
from recidivist alcohol- and drug-related offenders.

The proposed amendments to section 136.10 are also necessary to
inform motorists whose licenses have been permanently revoked, pursu-
ant to Vehicle and Traffic Law section 1193(2)(b)(12), about the criteria
to obtain a waiver of such permanent revocation. This regulation is also
necessary to ensure that drivers who pose a risk to the motoring public do
not have their licenses restored.

Chapter 732 of the Laws of 2006 provided for the permanent revocation
of a driver’s license or privilege if the driver is convicted and/or adjudi-
cated of multiple alcohol- or drug-related offenses within a specified time
period. The law provides that the Commissioner may waive the permanent
revocation after five years (or after 8 years if the applicant for the waiver
has more prior offenses) if the driver meets certain criteria.

The proposed rule, in part, tracks statutory language by requiring the
applicant for the waiver to produce proof of rehabilitation and a certificate
of relief from disabilities or certificate of good conduct. In addition, pur-
suant to the statute, the applicant must, during the period of revocation,
have not been found to have refused a chemical test, or been convicted of
aggravated unlicensed operation or certain alcohol- or drug-related offen-
ses set forth in the Vehicle and Traffic Law and the Penal Law.

In terms of the discretionary review criteria, the Commissioner may
deny an application for a waiver if the applicant is deemed a problem
driver, as defined in section 136.4(b) or had any incidents of driving dur-
ing the revocation period. As part of the review of the applicant’s entire
driving record, the Department shall also consider: the number of Penal
Law or Vehicle and Traffic Law convictions that are misdemeanors or
felonies offenses involving the operation of a motor vehicle; fatal ac-
cidents; if the applicant accumulated 20 or more points within 25 years; or
if the person had two five-point convictions within 25 years.

The Commissioner shall impose the A2-Problem Driver restriction for
applicants approved for the waiver and for drivers whose licenses are
restored but whom the Commissioner determines should have limited driv-
ing privileges. In cases where the license was revoked for an alcohol- or
drug-related offense, the driver must install an ignition interlock device in
motor vehicles that he or she owns or operates.

By denying an application for a waiver based upon these criteria and
imposing the Problem Driver restriction, the Department would take a ma-
jor step to ensure that high-risk drivers do not operate on our roads and
highways, an important safety benefit for the general motoring public.

This regulation is both necessary and beneficial to the general motoring
public because it will restrict the driving privileges of persons who may
pose a significant highway safety threat.

4. Costs: a. Cost to regulated parties and customers: Motorists with a
history of driving while intoxicated who qualify for a license with the
problem driver restriction will be required to install and maintain an igni-
tion interlock device in vehicles that they own or operate. There are vari-
ous models of available interlock devices. The average cost of installation
and monthly maintenance is slightly over $1,000 a year.

b: Costs to the agency and local governments: There is no cost to local
governments. There will be minimal costs to the Department in develop-
ing the problem driver restriction. The Department must design and pro-
duce an attachment that will designate the limitations of the problem driver
restriction and, when appropriate, indicate the ignition interlock
requirement.

5. Local government mandates: There are no local government
mandates.
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6. Paperwork: The Department must design and produce an attachment
that will designate the limitations of the problem driver restriction and,
when appropriate, indicate the ignition interlock requirement.

7. Duplication: This proposal does not duplicate, overlap or conflict
with any relevant rule or legal requirement of the State and federal
governments.

8. Alternatives: The Department deliberated extensively about how to
restrict the driving privileges of persons who are eligible for relicensure
but who might continue to present highway safety concerns. Imposing a
new problem driver restriction was deemed the most expeditious, effec-
tive and fair alternative. A no action alternative was not considered.

9. Federal standards: The proposal does not exceed any minimum stan-
dards of the federal government for the same or similar subject areas.

10. Compliance schedule: The Department would begin compliance
immediately.
Regulatory Flexibility Analysis
A RFA is not attached because this rule will not have a disproportionate
impact on small businesses or local governments, nor will it impose any
adverse economic impact or reporting, recordkeeping or other compliance
requirements on small businesses or local governments.
Rural Area Flexibility Analysis
A RAFA is not attached because this rule will not impose any adverse
economic impact or reporting, recordkeeping or other compliance require-
ments on public or private entities in rural areas.
Job Impact Statement
A Job Impact Statement is not submitted with this rule because it will not
have an adverse impact on job creation or development.

EMERGENCY
RULE MAKING

A2 Restriction

I.D. No. MTV-41-12-00016-E
Filing No. 1284
Filing Date: 2012-12-24
Effective Date: 2012-12-24

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 3.2 of Title 15 NYCRR.
Statutory authority: Vehicle and Traffic Law, sections 215(a) and
501(2)(c)
Finding of necessity for emergency rule: Preservation of public health,
public safety and general welfare.
Specific reasons underlying the finding of necessity: It is necessary to
adopt this amendment on an emergency basis, to protect the health, safety
and general welfare of the citizens of New York State, effective im-
mediately upon filing with the Department of State.

This amendment is adopted as an emergency measure to protect the
motoring public from drivers who may pose a highway safety risk. The
proposed rule would permit the Commissioner to assign the A2-Problem
Driver restriction on the driver’s license or permit of an applicant for
relicensure who is deemed a problem driver by the Commissioner. The
problem driver restriction will limit the driving activities of the motorist
and, if appropriate, require such motorist to install an ignition interlock
device in all motor vehicles owned or operated by the motorist. The regula-
tion is vital to protect the public from recidivist drunk drivers who pose a
real threat to highway safety. This regulation is necessary to protect the
safety and welfare of the motoring public.
Subject: A2 Restriction.
Purpose: Imposes an A2 restriction on problem drivers.
Text of emergency rule: Subdivision (c) of section 3.2 is amended by
adding a new paragraph (4) to read as follows:

(4) A2-Problem driver restriction. The operation of a motor vehicle
shall be subject to the driving restrictions set forth in section 135.9(b) and
the conditions set forth in section 136.4(b) of this Title. As part of this re-
striction, the commissioner may require a person assigned the problem
driver restriction to install an ignition interlock device in any motor vehi-
cle that may be operated with a Class D license or permit and that is
owned or operated by such person. The ignition interlock requirement will
be noted on an attachment to the driver’s license or permit held by such
person. Such attachment must be carried at all times with the driver license
or permit.
This notice is intended to serve only as a notice of emergency adoption.

This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. MTV-41-12-00016-EP, Issue of
October 10, 2012. The emergency rule will expire February 21, 2013.
Text of rule and any required statements and analyses may be obtained
from: Heidi Bazicki, Department of Motor Vehicles, 6 Empire State Plaza,
Rm. 522A, Albany, NY 12228, (518) 474-0871, email:
heidi.bazicki@dmv.ny.gov
Regulatory Impact Statement

1. Statutory authority: Vehicle and Traffic Law (VTL) section 215(a)
provides that the Commissioner of Motor Vehicles may enact rules and
regulations that regulate and control the exercise of the powers of the
Department. VLT Section 501(2)(c) authorizes the Commissioner to
provide for driver’s license restrictions based upon the types of vehicles or
other factors deemed appropriate by the Commissioner. Section 510(6) of
such law provides that where revocation is mandatory no new license shall
be issued except in the discretion of the Commissioner. VTL section
1193(2)(b)(12) authorizes the Commissioner to waive the permanent re-
vocation of a driver’s license, where such revocation arises out of multiple
alcohol- or drug-related offenses, if the applicant for the waiver meets
certain criteria. Section 1193(2)(c)(1) provides that where a license is
revoked as the result of a mandatory revocation arising out of an alcohol-
or drug-related offense, no new license shall be issued except in the discre-
tion of the Commissioner. Section 1194(2)(d)(1) provides that where a
license is revoked arising out of a chemical test refusal, no new license
shall be issued except in the discretion of the Commissioner.

2. Legislative objectives: Chapter 732 of the Laws of 2006 added a new
subparagraph twelve to paragraph (b) of subdivision two of section 1193
of the Vehicle and Traffic Law to provide for the permanent revocation of
a driver’s license or privilege if the driver is convicted and/or adjudicated
of multiple alcohol- or drug-related offenses within a specific time period.
The law provides that the Commissioner may waive the permanent revo-
cation after a minimum of five years (or eight years, depending on the
number of prior offenses) if the driver meets certain criteria. The statute
establishes specific criteria for waiver eligibility, but also provides that the
Commissioner may refuse to restore a license if, on a case by case basis,
the Commissioner determines that the applicant poses a risk to public
safety. The proposed rule accords with these legislative objectives by
identifying highway safety factors that would justify the denial of a waiver
and by granting the Commissioner of Motor Vehicles broad discretion to
determine whether a motorist should be relicensed after revocation. As
noted above, three sections of the Vehicle and Traffic Law provide that no
person shall be re-issued a license except in the Commissioner’s discretion.

In accordance with the objective of protecting the motoring public, this
proposal strengthens the standards used to evaluate a motorist’s lifetime
record, with a particular focus on alcohol- or drug-related convictions and
incidents and serious driving offenses. The proposal is consistent with the
current “problem driver” review conducted under Part 136, but specifies
in detail the scope of such review. In addition, if such review concludes
that the applicant is a problem driver, this proposal would permit the Com-
missioner to assign the A2-Problem Driver restriction on the driver’s
license or permit. The problem driver restriction will limit the driving
activities of the motorist and, if appropriate, require such motorist to install
an ignition interlock device in all motor vehicles owned or operated by the
motorist. This restriction strikes a balance between protecting the public
and allowing the motorist to engage in certain essential activities involv-
ing his or her employment, medical care, child care and educational
opportunities.

3. Needs and benefits: The amendments to section 3.2 and section 136.4
would create a new A2-Problem Driver-restriction that would limit the
driving privileges of certain persons who are approved for relicensure af-
ter revocation but who may present highway safety concerns.

A person whose driver’s license is revoked must re-apply to the Depart-
ment of Motor Vehicles for relicensure. Such person’s driving record is
subject to a review pursuant to Part 136 of the Commissioner’s regulations.
The Department reviews the applicant’s entire driving history in order to
assess his or her risk to the motoring public. Under current regulations, an
application will be denied, for example, if a motorist has numerous
alcohol- or drug-related offenses with insufficient rehabilitative effort or if
the applicant has 25 or more negative units on the driving record. In addi-
tion, an application may be denied if the motorist is deemed a “problem
driver” as defined in section 136.1(b)(1) of this Part: that is, the motorist’s
driving record indicates a “series of convictions, incidents and/or accidents
or has a medical or mental condition, which in the judgment of the com-
missioner or his or her designated agent, upon review of the applicant's
entire driving history, establishes that the person would be an unusual and
immediate risk upon the highways.”

Although a person may have convictions and incidents on his or her
driving record, such person may raise safety concerns without meriting
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denial of the application. In such cases, it would be appropriate to relicense
the applicant but restrict his or her driving privileges. The amendments to
section 3.2 and section 136.4 provide for a “problem driver” restriction
that would restrict the person’s privileges to those currently allowed for
the holder of a restricted use license. This restriction allows the person to
drive only for particular activities, such as driving to and from work,
doctor’s appointments, and classes at an accredited school or university.
When appropriate, the Commissioner, as part of this restriction, would
require the applicant to install an ignition interlock device in motor
vehicles owned or operated by such person. The interlock device prevents
a motorist from starting the vehicle if such motorist has consumed alcohol.
The device is a useful tool in dealing with the recidivist drunk driver, as it
prevents such driver from operating while intoxicated on the State’s
highways.

The proposed amendments to section 136.5 would, consistent with the
current regulation regarding “problem drivers,” establish specific rules for
relicensure of applicants who have multiple alcohol- or drug-related
convictions and incidents on their driving records. For example, the
proposed rule provides that an application will be denied if the applicant
has five or more such convictions or incidents on his or her entire record
or if such person has three or four such convictions or incidents plus one
or more serious driving offense within 25 years of the date of the revoca-
ble offense. If a person has three or four alcohol- or drug-related offenses
within 25 years and no serious driving offense, such person’s application
shall be denied and the person may re-apply after five years. At such time
the Commissioner may approve the application, impose the A2 Problem
Driver restriction and require the installation of an ignition interlock de-
vice in all motor vehicles owned or operated by the applicant. These
proposals will provide a critical step in protecting the motoring public
from recidivist alcohol- and drug-related offenders.

The proposed amendments to section 136.10 are also necessary to
inform motorists whose licenses have been permanently revoked, pursu-
ant to Vehicle and Traffic Law section 1193(2)(b)(12), about the criteria
to obtain a waiver of such permanent revocation. This regulation is also
necessary to ensure that drivers who pose a risk to the motoring public do
not have their licenses restored.

Chapter 732 of the Laws of 2006 provided for the permanent revocation
of a driver’s license or privilege if the driver is convicted and/or adjudi-
cated of multiple alcohol- or drug-related offenses within a specified time
period. The law provides that the Commissioner may waive the permanent
revocation after five years (or after 8 years if the applicant for the waiver
has more prior offenses) if the driver meets certain criteria.

The proposed rule, in part, tracks statutory language by requiring the
applicant for the waiver to produce proof of rehabilitation and a certificate
of relief from disabilities or certificate of good conduct. In addition, pur-
suant to the statute, the applicant must, during the period of revocation,
have not been found to have refused a chemical test, or been convicted of
aggravated unlicensed operation or certain alcohol- or drug-related offen-
ses set forth in the Vehicle and Traffic Law and the Penal Law.

In terms of the discretionary review criteria, the Commissioner may
deny an application for a waiver if the applicant is deemed a problem
driver, as defined in section 136.4(b) or had any incidents of driving dur-
ing the revocation period. As part of the review of the applicant’s entire
driving record, the Department shall also consider: the number of Penal
Law or Vehicle and Traffic Law convictions that are misdemeanors or
felonies offenses involving the operation of a motor vehicle; fatal ac-
cidents; if the applicant accumulated 20 or more points within 25 years; or
if the person had two five-point convictions within 25 years.

The Commissioner shall impose the A2-Problem Driver restriction for
applicants approved for the waiver and for drivers whose licenses are
restored but whom the Commissioner determines should have limited driv-
ing privileges. In cases where the license was revoked for an alcohol- or
drug-related offense, the driver must install an ignition interlock device in
motor vehicles that he or she owns or operates.

By denying an application for a waiver based upon these criteria and
imposing the Problem Driver restriction, the Department would take a ma-
jor step to ensure that high-risk drivers do not operate on our roads and
highways, an important safety benefit for the general motoring public.

This regulation is both necessary and beneficial to the general motoring
public because it will restrict the driving privileges of persons who may
pose a significant highway safety threat.

4. Costs: a. Cost to regulated parties and customers: Motorists with a
history of driving while intoxicated who qualify for a license with the
problem driver restriction will be required to install and maintain an igni-
tion interlock device in vehicles that they own or operate. There are vari-
ous models of available interlock devices. The average cost of installation
and monthly maintenance is slightly over $1,000 a year.

b. Costs to the agency and local governments: There is no cost to local
governments. There will be minimal costs to the Department in develop-
ing the problem driver restriction. The Department must design and pro-

duce an attachment that will designate the limitations of the problem driver
restriction and, when appropriate, indicate the ignition interlock
requirement.

5. Local government mandates: There are no local government
mandates.

6. Paperwork: The Department must design and produce an attachment
that will designate the limitations of the problem driver restriction and,
when appropriate, indicate the ignition interlock requirement.

7. Duplication: This proposal does not duplicate, overlap or conflict
with any relevant rule or legal requirement of the State and federal
governments.

8. Alternatives: The Department deliberated extensively about how to
restrict the driving privileges of persons who are eligible for relicensure
but who might continue to present highway safety concerns. Imposing a
new problem driver restriction was deemed the most expeditious, effec-
tive and fair alternative. A no action alternative was not considered.

9. Federal standards: The proposal does not exceed any minimum stan-
dards of the federal government for the same or similar subject areas.

10. Compliance schedule: The Department would begin compliance
immediately.
Regulatory Flexibility Analysis
A RFA is not attached because this rule will not have a disproportionate
impact on small businesses or local governments, nor will it impose any
adverse economic impact or reporting, recordkeeping or other compliance
requirements on small businesses or local governments.
Rural Area Flexibility Analysis
A RAFA is not attached because this rule will not impose any adverse
economic impact or reporting, recordkeeping or other compliance require-
ments on public or private entities in rural areas.
Job Impact Statement
A Job Impact Statement is not submitted with this rule because it will not
have an adverse impact on job creation or development.

Public Service Commission

ERRATUM
A Notice of Proposed Rule Making, I.D. No. PSC-51-12-00006-P,

pertaining to a National Grid Tax Refund, published in the December 19,
2012 issue of the State Register contained the incorrect subject and
purpose of the rule. Following is the correct subject and purpose of the
rule:

Subject: National Grid proposes to retain a sales tax refund of
approximately $2.17 million.

Purpose: To consider National Grid's proposal to retain a sales tax
refund of approximately $2.17 million.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Use of an Existing Surcharge Balance and Extend Its Collection
Period for an Additional 16 Quarters

I.D. No. PSC-02-13-00014-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Commission is considering a petition filed by Rain-
bow Water Company, Inc., requesting approval to use an existing sur-
charge established to fund a well capacity expansion, to cover costs as-
sociated with damage that occurred due to Hurricane Sandy.
Statutory authority: Public Service Law, sections 4(1), 5(1)(f), 89-c(1)
and (10)
Subject: Use of an existing surcharge balance and extend its collection pe-
riod for an additional 16 quarters.
Purpose: Immediately pay off the incurred cost and avoid additional inter-
est charges.
Substance of proposed rule: The Commission is considering whether to
approve, modify or reject, in whole or in part, a petition filed by Rainbow
Water Company, Inc. requesting approval to use an existing surcharge for
a well capacity expansion project to cover the cost of $63,384 in damages
incurred due to Hurricane Sandy from October 29, 2012 to November 10,
2012. The purpose of this filing is to allow the Company to (1) im-
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mediately pay off the incurred cost and avoid interest charges of $370 per
month (2) extend the surcharge collection period from 24 quarters to 40
quarters to enable the accumulation of the $103,680 in the original order
(3) avoid an increase on the quarterly bills and maintain the surcharge of
$30 per quarter per customer. The Commission may resolve related mat-
ters and may take this action for other utilities.

Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.ny.gov/f96dir.htm. For questions, contact:
Deborah Swatling, Public Service Commission, 3 Empire State Plaza,
Albany, New York 12223-1350, (518) 486-2659, email:
Deborah.Swatling@dps.ny.gov

Data, views or arguments may be submitted to: Jeffrey C. Cohen, Acting
Secretary, Public Service Commission, 3 Empire State Plaza, Albany,
New York 12223-1350, (518) 408-1978, email: secretary@dps.ny.gov

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(12-W-0559SP1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Whether NFG Should be Permitted to Transfer 100 Miles of
Property Located in Chautauqua County

I.D. No. PSC-02-13-00015-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: The Public Service Commission is considering whether
to grant, modify or deny, in whole or in part, the petition of National Fuel
Gas Distribution Corporation (NFG) to transfer 100 miles of property in
Chautauqua County.

Statutory authority: Public Service Law, section 70

Subject: Whether NFG should be permitted to transfer 100 miles of prop-
erty located in Chautauqua County.

Purpose: To decide whether to approve NFG's request to transfer 100
miles of property located in Chautauqua County.

Substance of proposed rule: The Commission is considering whether to
approve, modify, or reject, in whole or in part, the petition made by
National Fuel Gas Distribution Corporation (NFG) to transfer 100 miles
of property in Chautauqua County consisting of both plastic and steel dis-
tribution pipes. The original cost of the facility as shown on NFG’s bal-
ance sheet is $2,171,245.15. NFG seeks the Commission’s approval to sell
the property to Empire Energy E&P, LLC for an amount equal to
$26,711.62 which is the net book value of the property.

Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.ny.gov/f96dir.htm. For questions, contact:
Deborah Swatling, Public Service Commission, 3 Empire State Plaza,
Albany, New York 12223-1350, (518) 486-2659, email:
Deborah.Swatling@dps.ny.gov

Data, views or arguments may be submitted to: Jeffrey C. Cohen, Acting
Secretary, Public Service Commission, 3 Empire State Plaza, Albany,
New York 12223-1350, (518) 408-1978, email: secretary@dps.ny.gov

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(12-G-0557SP1)

Triborough Bridge and Tunnel
Authority

NOTICE OF ADOPTION

To Establish a New Crossing Charge Schedule for Use of Bridges
and Tunnels Operated by Triborough Bridge and Tunnel
Authority

I.D. No. TBA-44-12-00003-A
Filing No. 1253
Filing Date: 2012-12-19
Effective Date: 2012-12-19

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Repeal of section 1021.1; and addition of new section
1021.1 to Title 21 NYCRR.
Statutory authority: Public Authorities Law, section 553(5)
Subject: To establish a new crossing charge schedule for use of bridges
and tunnels operated by Triborough Bridge and Tunnel Authority.
Purpose: To raise additional revenue.
Text of final rule: See Appendix in this issue of the Register.
Final rule as compared with last published rule: Substantial revisions
were made in section 1021.1A and B.
Text of rule and any required statements and analyses may be obtained
from: M. Margaret Terry, General Counsel, Triborough Bridge and Tun-
nel Authority, 2 Broadway, 24th Floor, New York, New York 10004,
(646) 252-7619, email: mterry@mtabt.org
Revised Regulatory Impact Statement
A revised regulatory impact statement is not submitted with this notice
because the rule is within the definition contained in section 102(2)(a)(ii)
of the State Administrative Procedure Act.
Revised Regulatory Flexibility Analysis
A revised regulatory flexibility analysis is not submitted with this notice
because the rule is within the definition contained in section 102(2)(a)(ii)
of the State Administrative Procedure Act.
Revised Rural Area Flexibility Analysis
A revised rural area flexibility analysis is not submitted with this notice
because the rule is within the definition contained in section 102(2)(a)(ii)
of the State Administrative Procedure Act.
Revised Job Impact Statement
A revised job impact statement is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.
Assessment of Public Comment
An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

Urban Development
Corporation

EMERGENCY
RULE MAKING

Downstate Revitalization Fund

I.D. No. UDC-02-13-00009-E
Filing No. 1272
Filing Date: 2012-12-21
Effective Date: 2012-12-21

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
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Action taken: Addition of Part 4249 to Title 21 NYCRR.
Statutory authority: Urban Development Corporation Act, section 5(4);
L. 1968, ch. 174; L. 2008, ch. 57, part QQ, section 16-r
Finding of necessity for emergency rule: Preservation of public health,
public safety and general welfare.
Specific reasons underlying the finding of necessity: The delay in the ap-
proval of the State budget and the current economic crisis, including high
unemployment and the immediate lack of financing from traditional
financial institutions for job generating small business, are the reasons for
the emergency adoption of this Rule which is required for the immediate
implementation of the Small Business Revolving Loan Fund in order to
promptly provide assistance to the State's small businesses in order to
sustain and increase employment generated by these businesses.
Subject: Downstate Revitalization Fund.
Purpose: Provide the basis for administration of The Innovate NY Fund.
Text of emergency rule: PART 4249

DOWNSTATE REVITALIZATION FUND PROGRAM
Section 4249.1 General
These regulations set forth the types of available assistance, evaluation

criteria, application and project process and related matters for the
Downstate Revitalization Fund (the “Program”). The Program was cre-
ated pursuant to § 16-r of the New York State Urban Development
Corporation Act, as added by Chapter 57 of the Laws of 2008 (the “Act”)
for the purposes of supporting investment in distressed communities in the
downstate region and in support of projects that focus on encouraging
business, community, and technology-based development, and supporting
innovative programs of public and private cooperation working to foster
new investment, job creation and small business growth.

Section 4249.2 Definitions
For purposes of these regulations, the terms below will have the follow-

ing meanings:
(a) “Corporation” shall mean the New York State Urban Development

Corporation doing business as Empire State Development Corporation.
(b) “Distressed community” shall mean a census tract, or defined por-

tion thereof, that, according to the most recent census data available, has
(1) a poverty rate of at least 20% for the year to which the data relate;
and (2) an unemployment rate of at least 1.25 times the statewide
unemployment rate for the year to which the data relate.

(c) “Downstate” shall mean the following New York State counties,
subject to ESDC Directors’ approval: Bronx, Dutchess, Kings, Nassau,
New York, Orange, Putnam, Queens, Richmond, Rockland, Suffolk, and
Westchester.

Section 4249.3 Types of Assistance
The Program offers assistance in the form loans and/or grants to for-

profit businesses, not-for-profit corporations, public benefit corporations,
municipalities, and research and academic institutions, for activities
including, but not limited to, the following:

(a) support for projects identified through collaborative efforts as part
of the overall growth strategy for the local economy, including, but not
limited, to smart growth and energy efficiency initiative; intellectual
capital capacity building;

(b) support for the attraction or expansion of a business including, but
not limited to, those primarily engaged in activities identified as a strate-
gic industry and minority-owned and women-owned business enterprises
as defined respectively by subdivisions (c) and (f) of section nine hundred
fifty-seven of the General Municipal Law and section three hundred ten of
the Executive Law;

(c) support for land acquisition and/or the construction, acquisition or
expansion of buildings, machinery and equipment associated with a proj-
ect; and

(d) support for projects located in an investment zone as defined by
paragraph (i) of subdivision (d) of section 957 of the General Municipal
Law.

4249.4 Eligibility
(a) Eligible applicants shall include, but not be limited to, business

improvement districts, local development corporations, economic develop-
ment organizations, for profit businesses, not-for-profit corporations,
public benefit corporations, municipalities, counties, research and aca-
demic institutions, incubators, technology parks, private firms, regional
planning councils, tourist attractions and community facilities.

(b) The Corporation shall be eligible for assistance in the form of loans,
grants, or monies contributing to projects for which the Corporation or a
subsidiary act as developer.

(1) The Corporation may act as developer in the acquisition, renova-
tion, construction, leasing or sale of development projects authorized pur-
suant to this Program in order to stimulate private sector investment
within the affected community.

(2) In acting as a developer, the Corporation may borrow for
purposes of this subdivision for approved projects in which the lender’s

recourse is solely to the assets of the project, and may make such arrange-
ments and agreements with community-based organizations and local
development corporations as may be required to carry out the purposes of
this section.

(3) Prior to developing any such project, the Corporation shall secure
a firm commitment from entities, independent of the Corporation, for the
purchase or lease of such project. Such firm commitment shall be evi-
denced by a memorandum of understanding or other document describing
the intent of the parties.

(4) Projects authorized under this subdivision whether developed by
the Corporation or a private developer, must be located in distressed com-
munities, for which there is demonstrated demand within the particular
community.

(c) Program assistance is available for the following funding tracks:
(1) Business Investment Business Investments are capital expendi-

tures that facilitate an employer’s ability to create new jobs in New York
State or retain jobs that are otherwise in jeopardy. Such jobs otherwise in
jeopardy include, but are not limited to, jobs in danger of being eliminated,
having hours and/or wages reduced or relocated outside of New York
State. Within the Business Investment Track, five-year job commitments
will be required of all beneficiaries; it is by underwriting these job com-
mitments that ESDC is best able to forecast the economic benefits of
providing assistance to any particular project. Applicants will therefore
be required to commit to the number of jobs At Risk that will be retained
by the proposed project, the number of new jobs that will be created by the
project, and the average salaries of each. Failure to achieve or maintain
these employment commitments will subject a beneficiary to potential
recapture of assistance.

(2) Infrastructure Investment The Funds will finance infrastructure
investments in order to attract new businesses and expand existing busi-
nesses, thereby fostering further investment. Infrastructure investments
are capital expenditures for infrastructure including transportation, water
and sewer, communication, and energy generation and distribution.
Infrastructure also includes the construction of parking garages. Unlike
the other two Tracks, Infrastructure Investment may be used to finance
planning or feasibility studies relating to capital expenditures. The
Infrastructure Investment Track is appropriate only for infrastructure
activity for unidentified end-users or for multiple users; infrastructure
projects that will serve a single identified entity must apply for assistance
under the Business Investment Track, which may be used to fund infra-
structure expenses. Although projects without identified users may be
funded under the Infrastructure Investment Track, preference under this
Track will be given to projects with identified tenants.

Job commitments: Infrastructure Investment projects that are able to
provide job commitments will be viewed favorably. However, it is
important to note that (i) few Infrastructure Investment projects are
anticipated to be able to provide job commitments and (ii) if the employer
will be an entity other than the Applicant, a third party guarantee of the
Applicant’s job commitment must be provided by the prospective employer
and that prospective employer must be found by ESDC to be creditworthy.

(3) Downtown Redevelopment Downtown neighborhoods – whether
major commercial areas of big cities or one block stretches of village
main streets – are important generators of economic activity in New York
State. In an effort to strengthen these cores of commerce, the Downtown
Redevelopment Track will finance rehabilitation and new construction in
downtown areas statewide. Funding will be available for a range of com-
mercial uses, including retail, office and commercial. Funding will also
be available for projects that are likely to increase tourism, including
hotels, cultural institutions and entertainment facilities, and streetscape
improvements. This Track will not be used to finance speculative develop-
ment, and therefore only projects in which 60% of the square footage has
been pre-leased generally will be considered.

Job commitments: Downtown Redevelopment projects that are able to
provide job commitments will be viewed favorably. However, it is
important to note that (i) few Downtown Redevelopment projects are
anticipated to be able to provide job commitments and (ii) if the employer
will be an entity other than the Applicant, a third party guarantee of the
Applicant’s job commitment must be provided by the prospective employer
and that prospective employer must be found by ESDC to be creditworthy.

(d) No full-time employee of the state or full-time employee of any
agency, department, authority or public benefit corporation (or any sub-
sidiary of a public benefit corporation) of the state shall be eligible to
receive assistance under this initiative, nor shall any business, the major-
ity ownership interest of which is beneficially controlled by any such em-
ployee, be eligible for assistance under this initiative.

Section 4249.5 Evaluation criteria
(a) The Corporation shall give priority in granting assistance to those

projects:
(1) with significant private financing or matching funds through other

public entities;
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(2) likely to produce a high return on public investment;
(3) with existence of significant support from the local business com-

munity, local government, community organizations, academic institu-
tions and other regional parties;

(4) deemed likely to increase the community’s economic and social
viability;

(5) with cost benefit analysis that demonstrates increased economic
activity, sustainable job creation and investments;

(6) located in distressed communities;
(7) whose application is submitted by multiple entities, both public

and private; or
(8) such other requirements as determined by the Corporation as are

necessary to implement the provisions of the Program.
(9) Applications for assistance will be scored competitively, using a

point system. Applications under each Track will be scored separately;
requests for assistance under one Track thus will not be scored against
requests for assistance under another Track.

Following are the scoring criteria and the points assigned to each area:

Maximum Score

Criterion Business Infrastructure Downtown

Private financing
leveraged

10 10 5

Public financing
leveraged

5 5 5

Return on public
investment

10 5 5

Increased economic
activity

10 5 5

Distressed Census
Tract

10 10 10

Application sup-
ported by multiple
public/private enti-
ties

7 7 7

Local/regional sup-
port

3 3 3

Significant regional
breadth, likely to
have wide regional
impact, or likely to
increase the com-
munity's economic
and social viability

5 5 5

Minority or women
owned business
enterprise

5 5 5

Comports with
identifiable regional
development plans/
initiatives

5 5 5

Loan v. grant 10 10 10

ESDC credit score
(considers cash flow,
collateral and
guarantees)

10 10 10

Project readiness 5 5 5

Sustainable develop-
ment

5 5 5

Reuse/remediation 5 5 5

Identified tenants 5 5 5

Potential to revital-
ize a downtown
neighborhood

3 3 3

Consistency/
preserve
architectural
character

2 2 2

President & CEO
discretion

10 10 10

Total 125 115 110

President & CEO discretion: ESDC’s President & CEO will be able to
assign up to 10 points in recognition of factors not otherwise captured in
the scoring, such as geographic distribution throughout the State and a
project’s potentially transformative nature.

Scoring process: Applications will be scored in ESDC’s regional of-
fices, with assistance from ESDC’s central office in estimating a project’s
fiscal and economic benefits and performing credit analysis. Funding
recommendations will be made based on scoring results and final deci-
sions will be made once President & CEO discretionary points have been
assigned.

Section 4249.6 Application and Approval Process
(a) The Corporation may, at its discretion and within available ap-

propriations, issue requests for proposals and may at other times accept
direct applications for program assistance.

(b) Promptly after receipt of the application, the Corporation shall
review the application for eligibility, completeness, and conformance with
the applicable requirements of the Act and this Rule. Applications shall be
processed in full compliance with the applicable provisions of section 16-r
of the Act.

(c) If the proposal satisfies the applicable requirements and initiative
funding is available, the proposal may be presented to the Corporation’s
directors for adoption consideration in accordance with applicable law
and regulations. The directors normally meet once a month. If the project
is approved for funding and if it involves the acquisition, construction,
reconstruction, rehabilitation, alteration or improvement of any property,
the Corporation will schedule a public hearing in accordance with the Act
and will take such further action as may be required by the Act and ap-
plicable law and regulations. After approval by the Corporation and a
public hearing the project may then be reviewed by the State Public
Authorities Control Board (“PACB”), which also generally meets once a
month, in accordance with PACB requirements and policies. Following
directors’ approval, and PACB approval, if required, documentation will
be prepared by the Corporation. Notwithstanding the foregoing, no initia-
tive project shall be funded if sufficient initiative monies are not received
by the Corporation for such project.

Section 4249.7 Confidentiality
(1) To the extent permitted by law, all information regarding the

financial condition, marketing plans, manufacturing processes, produc-
tion costs, customer lists, or other trade secrets and proprietary informa-
tion of a person or entity requesting assistance from the Corporation,
which is submitted by such person or entity to the Corporation in connec-
tion with an application for assistance, shall be confidential and exempt
from public disclosures.

Section 4249.8 Expenses
(a) An application fee of $250 must be paid to the Corporation for proj-

ects that involve acquisition, construction, reconstruction, rehabilitation
alteration or improvement of real property, the financing of machinery
and equipment and working capital loans and loan guarantees before
final review of an application can be completed. This fee will be refunded
in the event the application is withdrawn or rejected.

(b) The Corporation will assess a commitment fee of up to two percent
of the amount of any Program loan involving projects for acquisition,
construction, reconstruction, rehabilitation, alteration or improvement of
real property, the financing of machinery and equipment and working
capital payable upon acceptance of commitment with up to 1 percent
rebated at closing. No portion of the commitment fee will be repaid if the
commitment lapses and the project does not close. The Corporation will
assess a fee of up to 1 percent, payable at closing, of the amount of any
Program grant involving the acquisition, construction, reconstruction, re-
habilitation, alteration or improvement of real property or the financing
of machinery and equipment or any loan guarantee.

(c) The applicant will be obligated to pay for expenses incurred by the
Corporation in connection with the project, including, but not limited to,
expenses related to attorney, appraisals, surveys, title insurance, credit
searches, filing fees, public hearing expenses and other requirements
deemed appropriate by the Corporation.

Section 4249.9 Affirmative action and non-discrimination
Program applications shall be reviewed by the Corporation’s affirma-

tive action department, which shall, in consultation with the applicant
and/or proposed recipient of the program assistance and any other rele-
vant involved parties, develop appropriate goals, in compliance with ap-
plicable law (including section 2879 of the public authorities law, article
fifteen-A of the executive law and section 6254(11) of the unconsolidated
laws) and the Corporation’s policy, for participation in the proposed proj-
ect by minority group members and women. Compliance with laws and
the Corporation’s policy prohibiting discrimination in employment on the
basis of age, race, creed, color, national origin, gender, sexual prefer-
ence, disability or marital status shall be required.
This notice is intended to serve only as an emergency adoption, to be
valid for 90 days or less. This rule expires March 23, 2013.
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Text of rule and any required statements and analyses may be obtained
from: Antovk Pidedjian, Sr. Counsel, New York Urban Development
Corporation, 633 Third Avenue, 37th Floor, New York, NY 10017, (212)
803-3792, email: apidedjian@esd.ny.gov
Regulatory Impact Statement

1. Statutory Authority: Section 9-c of the New York State Urban
Development Corporation Act Chapter 174 of the Laws of 1968, as
amended (the “Act”), provides, in part, that the corporation shall, assisted
by the commissioner of economic development and in consultation with
the department of economic development, promulgate rules and regula-
tions in accordance with the state administrative procedure act.

Section 12 of the Act provides that the corporation shall have the right
to exercise and perform its powers and functions through one or more sub-
sidiary corporations.

Section 16-r of the Act provides for the creation of the Downstate
Revitalization Fund. The corporation is authorized, within available ap-
propriations, to provide financial, project development, or other assistance
from such fund to eligible entities as set forth in this subdivision for the
purposes of supporting investment in distressed communities in the
downstate region, and in support of such projects that focus on: encourag-
ing business, community, and technology-based development, and sup-
porting innovative programs of public and private cooperation working to
foster new investment, job creation and small business growth.

2. Legislative Objectives: Section 16-r of the Act sets forth the Legisla-
tive intent of the Downstate Revitalization Fund to provide financial assis-
tance to eligible entities in New York with particular emphasis on: sup-
porting investment in distressed communities in the downstate region, and
in support of projects that focus on encouraging business, community, and
technology-based development, and supporting innovative programs of
public and private cooperation working to foster new investment, job cre-
ation, and small business growth.

It further states such activities include but are not limited to: support for
projects identified through collaborative efforts as part of the overall
growth strategy for the local economy, including, but not limited to, smart
growth and energy efficiency initiatives, intellectual capital capacity build-
ing; support for the attraction or expansion of a business including, but not
limited to, those primarily engaged in activities identified as a strategic
industry and minority-owned and women-owned business enterprises as
defined by subdivisions (c) and (g) of section nine hundred fifty-seven of
the general municipal law; support for land acquisition and/or the
construction, acquisition or expansion of buildings, machinery, and equip-
ment associated with a project; and support for projects located in an
investment zone as defined by paragraph (i) of subdivision (d) of section
957 of the general municipal law.

The Legislative intent of Section 16-r of the Act is to assist business in
downstate New York in a time of need and to promote the retention and
creation of jobs and investment in the region.

The adoption of 21 NYCRR Part 4249 will further these goals by set-
ting forth the types of available assistance, evaluation criteria, application
and project process and related matters for the Downstate Revitalization
Fund.

3. Needs and Benefits: As envisioned, the program would focus new
investments on business, community and technology-based development.
While the downstate region has experienced relatively strong growth in
recent years, there still remain a significant number of areas that demon-
strate high levels of economic distress. As measured by the poverty rate,
the Bronx, at over 30%, ranks as the poorest urban county in the U.S.
Brooklyn (Kings County) continues to rank among the top ten counties
with the highest poverty rates in the country (22.6%). Overall, the poverty
rate in New York City is just over 20%. The Community Service Society
study, Poverty in New York City, 2004: Recovery?, concluded that if the
number of New York City residents who live in poverty resided in their
own municipality, they would constitute the 5th largest city in the U.S.
Beyond the New York metro area in the Hudson Valley, the poverty rate
exceeds 9%. Disproportionate levels of unemployment, population and
job loss have left significant areas of the downstate region with shrinking
revenue bases and opportunities for economic revitalization.

In order to address these needs, Program assistance is available for the
following funding tracks:

(1) Business Investment Business Investments are capital expenditures
that facilitate an employer’s ability to create new jobs in New York State
or retain jobs that are otherwise in jeopardy. Within the Business Invest-
ment Track, five-year job commitments will be required of all beneficia-
ries; it is by underwriting these job commitments that ESD is best able to
forecast the economic benefits of providing assistance to any particular
project. Applicants will therefore be required to commit to the number of
jobs At Risk that will be retained by the proposed project, the number of
new jobs that will be created by the project, and the average salaries of
each. Failure to achieve or maintain these employment commitments will
subject a beneficiary to potential recapture of assistance.

(2) Infrastructure Investment The Funds will finance infrastructure
investments in order to attract new businesses and expand existing busi-
nesses, thereby fostering further investment. Infrastructure investments
are capital expenditures for infrastructure including transportation, water
and sewer, communication, and energy generation and distribution.
Infrastructure also includes the construction of parking garages. Unlike
the other two Tracks, Infrastructure Investment may be used to finance
planning or feasibility studies relating to capital expenditures. The
Infrastructure Investment Track is appropriate only for infrastructure activ-
ity for unidentified end-users or for multiple users; infrastructure projects
that will serve a single identified entity must apply for assistance under the
Business Investment Track, which may be used to fund infrastructure
expenses. Although projects without identified users may be funded under
the Infrastructure Investment Track, preference under this Track will be
given to projects with identified tenants.

Job commitments: Infrastructure Investment projects that are able to
provide job commitments will be viewed favorably. However, it is
important to note that (1) few Infrastructure Investment projects are
anticipated to be able to provide job commitments and (2) if the employer
will be an entity other than the Applicant, a third party guarantee of the
Applicant’s job commitment must be provided by the prospective
employer and that prospective employer must be found by ESD to be
creditworthy.

(3) Downtown Redevelopment Downtown neighborhoods – whether
major commercial areas of big cities or one block stretches of village main
streets – are important generators of economic activity in New York State.
In an effort to strengthen these cores of commerce, the Downtown
Redevelopment Track will finance rehabilitation and new construction in
downtown areas statewide. Funding will be available for a range of com-
mercial uses, including retail, office and commercial. Funding will also be
available for projects that are likely to increase tourism, including hotels,
cultural institutions and entertainment facilities, and streetscape
improvements. This Track will not be used to finance speculative develop-
ment, and therefore only projects in which 60% of the square footage has
been pre-leased generally will be considered.

Job commitments: Downtown Redevelopment projects that are able to
provide job commitments will be viewed favorably. However, it is
important to note that (1) few Downtown Redevelopment projects are
anticipated to be able to provide job commitments and (2) if the employer
will be an entity other than the Applicant, a third party guarantee of the
Applicant’s job commitment must be provided by the prospective
employer and that prospective employer must be found by ESD to be
creditworthy.

The Corporation used the Implan® regional economic analysis system
to model employment and personal income multipliers for construction
spending to estimate the direct, indirect and induced jobs related to the
Fund amounts assumed to be devoted to capital spending on infrastructure
and construction-related activity.

New York State may collect approximately $0.66 million in personal
income tax and sales tax on income spending. To estimate the personal
income tax revenues generated by this spending, the Corporation assumed
the tax calculation for single or married filing separately on taxable income
over $20,000, using the standard deduction and 6.85% on income over
$20,000. Sales tax was estimated on taxable disposable income earned by
wage earners. The Corporation assumed that 75% of gross income is
disposable income and 40% of that is taxable.

This level of capital spending (assumed to be primarily on site develop-
ment, infrastructure, building rehabilitation and new construction) will
provide the basis for further investment in a broad range of economic
activity.

As a result of Program assistance awarded to date, 1,176 jobs have been
created and 2,882 jobs have been retained. Assistance to all three tracks
has resulted in significant leveraging of public/private investment.

These remaining funds will be provided to eligible recipients as worthy
projects are presented.

4. Costs: : The 2008-2009 New York State Budget (page 884, lines 5
thru 15) allocated $35 million to support investment in projects that would
promote the revitalization of distressed areas in the downstate region.
Monies were reapropriated in the 2009-2010 New York State Budget
(page 760, lines 15-24) and the 2010-2011 New York State Budget (page
717, lines 18-27).

Thus far, $34,156,000 in assistance has been awarded to eligible
recipients within the three targeted tracks of business investment,
infrastructure investment and downtown redevelopment. $844,000
remains in Program funding.

The Fund is funded through the issuance of Personal Income Tax bonds.
In addition to the interest costs, it is expected that fees and costs associ-
ated with issuing bonds, including the Corporation’s fee, underwriting,
banking and legal fees, will be approximately 1.6%.

The costs to municipalities and other regulated parties involved would
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depend on the extent to which they participate in and support the proposed
projects. For municipalities, this may involve matching funds or the com-
mitment of other public resources for project development. Participation
is voluntary and would be considered on a case-by-case basis depending
on the location of the municipality involved.

An application fee of $250 must be paid to the Corporation for projects
that involve acquisition, construction, reconstruction, rehabilitation altera-
tion or improvement of real property, the financing of machinery and
equipment and working capital loans and loan guarantees before final
review of an application can be completed. This fee will be refunded in
the event the application is withdrawn or rejected.

The Corporation will assess a commitment fee of up to two percent of
the amount of any Program loan involving projects for acquisition,
construction, reconstruction, rehabilitation, alteration or improvement of
real property, the financing of machinery and equipment and working
capital payable upon acceptance of commitment with up to 1 percent
rebated at closing. No portion of the commitment fee will be repaid if the
commitment lapses and the project does not close. The Corporation will
assess a fee of up to 1 percent, payable at closing, of the amount of any
Program grant involving the acquisition, construction, reconstruction, re-
habilitation, alteration or improvement of real property or the financing of
machinery and equipment or any loan guarantee.

The applicant will be obligated to pay for expenses incurred by the
Corporation in connection with the project, including, but not limited to,
expenses related to attorney, appraisals, surveys, title insurance, credit
searches, filing fees, public hearing expenses and other requirements
deemed appropriate by the Corporation.

5. Paperwork / Reporting: There are no additional reporting or paper-
work requirements as a result of this rule on regulated parties. Standard
applications used for most other Corporation assistance will be employed
keeping with the Corporation’s overall effort to facilitate the application
process for all of the Corporation’s clients. The rule provides that the
Corporation may, however, require applicants to submit materials prior to
submission of a formal application to determine if a proposal meets
eligible criteria for Fund assistance.

6. Local Government Mandates: The Fund imposes no mandates –
program, service, duty, or responsibility – upon any city, county, town,
village, school district or other special district. To the contrary, the Fund
offers local governments potentially enhanced resources, either directly or
indirectly, to encourage economic and employment opportunities for their
citizens. Participation in the program is optional; local governments who
do not wish to be considered for funding do not need to apply.

7. Duplication: The regulations do not duplicate any existing state or
federal rule.

8. Outreach: The National Federation of Independent Business, New
York Farm Bureau, and the New York Conference of Mayors were
consulted during this rulemaking and comments requested. In addition, 17
rural organizations, cooperatives, and agricultural groups and 10 local
government associations were also notified.

ESD received 10 responses to its outreach to interested parties on the
proposed regulations. Much of the responses received consisted of general
supporting statements for the programs or critique of the enabling
legislation.

Listed are several comments received on the proposed rules related to
the Downstate Revitalization Fund and our response to the comment.

1. Regulations should be drafted to give priority to projects in developed
areas that use smart growth principles, and that promote energy efficiency
and conservation.

Section 4249.3, Part (a) provides for “support for projects identified
through collaborative efforts as part of the overall growth strategy for the
local economy, including but not limited to, smart growth and energy effi-
ciency initiatives.”

2. Regulations should clearly define “distressed communities” using
specific, objective criteria.

Section 4249.2, Part (a) defines “Distressed Communities”
3. A streamlined application and reporting process is important to

encourage small business participation.
ESD uses one standard application for this, and many other economic

development programs. The information required under Section 4249.6
“Application and approval process” from all applicants is needed for the
corporation to make sound investment decisions. Private financing institu-
tions request similar, if not more robust information from their applicants.

4. Regulations should allow for municipal comments when the applicant
is not a municipality.

Section 4249.5, Part 3 gives preference to projects with the “existence
of significant support from the local business community, local govern-
ment, community organizations, academic institutions and other regional
parties.”

9. Alternatives: The Fund proposed regulations provide for a variety of
potential program outcomes, by type of assistance, eligible applicants, and
eligible uses.

These program criteria were informed through an extensive strategic
planning process managed for Downstate ESD by the management con-
sultant A. T. Kearney. Their report, Delivering on the Promise of New
York State, developed a strategy for the State to capitalize on its rich and
diverse assets to encourage the growth of the Innovation Economy.

The examples of alternatives given above were provided during the
outreach portion of the rulemaking process. All of the suggestions offered
were from members of the small business community and local govern-
ments who responded to the Corporations request for input. All of the sug-
gestions were included in the rules and regulations submitted with this
Regulatory Impact Statement.

10. Federal Standards: There are no minimum federal standards related
to this regulation. The regulation is not inconsistent with any federal stan-
dards or requirements.

11. Compliance Schedule: The regulation shall take effect immediately
upon adoption.
Regulatory Flexibility Analysis

1. Effects of Rule: “Small business” is defined by the State Economic
Development law to be an enterprise with 100 or fewer employees. The
vast majority – roughly 98 percent – of New York State businesses are
small businesses.

We applied this criterion to ESD’s models of the Downstate economy
to determine how many small businesses could benefit from the Downstate
Revitalization Fund. We limited the analysis to industries that are likely to
have eligible businesses: manufacturing, transportation and warehousing,
information, finance and insurance, professional and technical services,
management of companies and enterprises, and arts, entertainment and
recreation.

Across these 7 broad sectors our analysis indicates that approximately
115,000 small businesses will be eligible for funding under the Downstate
Revitalization Fund.

In addition approximately 2,000 municipalities and local economic
development-oriented organizations will be eligible for funding.

2. Compliance Requirements: There are no compliance requirements
for small businesses and local governments in these regulations.

3. Professional Services: Applicants do not need to obtain professional
services to comply with these regulations.

4. Compliance Costs: To the extent that there are existing capabilities at
the local level to administer projects involving Downstate Revitalization
Fund investments, there should be relatively little, if any additional
administration costs.

5. Economic and Technological Feasibility: Compliance with these
regulations should be economically and technologically feasible for small
businesses and local governments.

6. Minimizing Adverse Impact: This rule has no adverse impacts on
small businesses or local governments because it is designed to provide
financing for joint discretionary and competitive economic development
projects for distressed communities. In addition the rule specifies that
project evaluation criteria include significant support from the local busi-
ness community, local government, community organizations, academic
institutions, and other regional parties. Because this program is open to
for-profit businesses confidentiality features are included in the applica-
tion process.

7. Small Business and Local Government Participation: The National
Federation of Independent Business, New York Farm Bureau, and the
New York Conference of Mayors were consulted during this rulemaking
and comments requested. In addition, 17 rural organizations, cooperatives,
and agricultural groups and 10 local government associations were also
notified.

ESDC received 10 responses to its outreach to interested parties on the
proposed regulations. Much of the responses received consisted of general
supporting statements for the programs or critique of the enabling
legislation.

Listed are several comments received on the proposed rules related to
the Downstate Revitalization Fund and our response to the comment.

1. Regulations should be drafted to give priority to projects in developed
areas that use smart growth principles, and that promote energy efficiency
and conservation.

Section 4249.3, Part (a) provides for “support for projects identified
through collaborative efforts as part of the overall growth strategy for the
local economy, including but not limited to, smart growth and energy effi-
ciency initiatives.”

2. Regulations should clearly define “distressed communities” using
specific, objective criteria.

Section 4249.2, Part (a) defines “Distressed Communities”
3. A streamlined application and reporting process is important to

encourage small business participation.
ESDC uses one standard application for this, and many other economic

development programs. The information required under Section 4249.6
“Application and approval process” from all applicants is needed for the
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corporation to make sound investment decisions. Private financing institu-
tions request similar, if not more robust information from their applicants.

4. Regulations should allow for municipal comments when the applicant
is not a municipality.

Section 4249.5, Part 3 gives preference to projects with the “existence
of significant support from the local business community, local govern-
ment, community organizations, academic institutions and other regional
parties.”
Rural Area Flexibility Analysis

1. Types and Estimated Numbers of Rural Areas: The ESD Downstate
region is primarily non-rural. Of the 44 counties defined as rural by the
Executive Law § 481(7), none are in are in the Downstate region Of the 9
counties that have certain townships with population densities of 150
persons or less per square mile, only two counties – Dutchess and Orange
– are in the Downstate region.

2. Reporting, Recordkeeping and Other Compliance Requirements and
Professional Services: The rule will not impose any new or additional
reporting or recordkeeping requirements; no affirmative acts will be
needed to comply; and, it is not anticipated that applicants will have to
secure any professional services in order to comply with this rule.

3. Costs: The costs to municipalities and other regulated parties
involved would depend on the extent to which they participate in and sup-
port the proposed projects. For municipalities, this may involve matching
funds or the commitment of other public resources for project
development.

4. Minimizing Adverse Impact: The purpose of the Downstate Revital-
ization Fund Program is to maximize the economic benefit of new capital
investment in distressed areas of the downstate region. The statute
stipulates that projects must be located in distressed communities for
which there is a demonstrated demand. This suggests that cooperation
among state, local, and private development entities will seek to maximize
the Program’s effectiveness and minimize any negative impacts.

5. Rural Area Participation: This rule maximizes geographic participa-
tion by not limiting applicants to those only in urban areas or only in rural
areas, except for the requirement that applicants must be in downstate
counties and be in distressed communities. The extent of local govern-
ment support for a project is a significant criteria for project acceptance. A
public hearing may also be required under the NYS Urban Development
Corporation Act. The National Federation of Independent Business, New
York Farm Bureau, and the New York Conference of Mayors were
consulted during this rulemaking and comments requested. In addition, 17
rural organizations, cooperatives, and agricultural groups and 10 local
government associations were also asked for their review and comment.
Job Impact Statement

These regulations will not adversely affect jobs or employment op-
portunities in New York State. The regulations are intended to improve
the economy of Downstate New York through strategic investments to
support investments in distressed communities in downstate regions and
to support projects that focus on encourage responsible development.

There will be no adverse impact on job opportunities in the state.

EMERGENCY
RULE MAKING

Bonding Guarantee Assistance Program

I.D. No. UDC-02-13-00010-E
Filing No. 1273
Filing Date: 2012-12-21
Effective Date: 2012-12-21

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of Part 4253 to Title 21 NYCRR.
Statutory authority: Urban Development Corporation Act, section 5(4);
L. 1994, ch. 169, section 16-f; and L. 1968, ch. 174
Finding of necessity for emergency rule: Preservation of public health,
public safety and general welfare.
Specific reasons underlying the finding of necessity: The current eco-
nomic crisis, including high unemployment and the immediate lack of
capital for job generating small business, are the reasons for the emer-
gency adoption of this Rule which is required for the immediate implemen-
tation of the Bonding Guarantee Assistance Program. The Program will
provide surety companies the additional financial backing needed in order
to induce such companies to issue payment and performance bonds for
contractors that are small businesses, certified minority-owned enterprises
or women-owned business enterprises, in order for such contractors to

meet payment and performance bonding requirements for construction
projects, including but not limited to, government sponsored, transporta-
tion related construction projects and to provide technical assistance in
completing bonding applications for such contractors seeking surety bond-
ing in preparation for bidding on construction projects, including
transportation related projects. This assistance will sustain and increase
employment generated by these businesses.
Subject: Bonding Guarantee Assistance Program.
Purpose: Provide the basis for administration of the Bonding Guarantee
Assistance Program.
Substance of emergency rule: The Bonding Guarantee Assistance
Program (the ‘‘Program’’) was created pursuant to Chapter 169 of the
Laws of 1994 (the ‘‘Enabling Legislation’’). The general purpose of the
Program is to improve the economy of New York by providing small busi-
nesses greater access to surety bonds required to participate in the
construction industry.

The Enabling Legislation creates Section 16-f of the New York State
Urban Development Corporation Act (the ‘‘UDC Act’’) which governs
the Program. The Enabling Legislation requires the New York State Urban
Development Corporation d/b/a Empire State Development (the ‘‘Corpo-
ration’’) to promulgate rules and regulations for the Program (the
‘‘Rules’’) in accordance with the provisions of the State Administrative
Procedure Act. The Rules set forth the framework for the eligibility, evalu-
ation criteria, application and project process and administrative proce-
dures of the Program.

1. Program Assistance:
(a) Provide eligible surety companies the additional financial backing

needed in order to induce such companies to issue bid, payment and per-
formance bonds for eligible contractors that are small businesses, as
defined in the Rule, and certified, pursuant to article fifteen-A of the Exec-
utive Law, eligible minority-owned business enterprises or eligible
women-owned business enterprises, in order for such contractors to meet
bid, payment and performance bonding requirements for construction proj-
ects, including but not limited to, government sponsored, transportation
related construction projects; and

(b) Provide technical assistance in completing bonding applications for
such contractors seeking surety bonding in preparation for bidding on
construction projects, including transportation related projects. The
Corporation may refer such businesses to various business service provid-
ers or the Department of Economic Development for technical assistance
as such businesses may need.

(c) Program assistance is limited to the financial backing necessary to
secure bid bonds, performance bonds, and payment bonds issued in con-
nection with contract bids or awards. Such Program assistance shall be in
such form as the Corporation may determine, and may include irrevocable
standby letters of credits issued to a surety company by a financial institu-
tion for the account of the Corporation in connection with the surety
company providing such bonds on behalf of a Program eligible contractor
with respect to a contract. The amount of such Program assistance
provided to a surety company with respect to each contract shall generally
not be greater than the amount necessary to induce such surety company
to issue the bonds required for the contract, and in no event shall exceed
fifty percent of the face value of bonds to be issued by the surety company
for such contract. Generally, a surety company may not receive Program
assistance for more than two contracts for the same contractor at the same
time.

2. Program Administration
(a) In order for a Surety Company to participate in the Program, the

surety company shall enter into a Program participation agreement with
the Corporation in such form as the Corporation may prescribe.

(b) The Corporation shall conduct the oversight and management of the
Program, and the Corporation may engage an agent for administration and
implementation of the Program.

(c) The Corporation may contract with one or more financial institu-
tions in order that such financial institution will provide to surety
companies, as additional financial backing Program assistance, letters of
credit or other guarantees for the account of the Corporation.

(d) The Corporation or the agent shall evaluate applications for Program
assistance and make determinations as to business creditworthiness and
whether to provide the requested additional financial backing Program
assistance.

(e) The Corporation or the agent shall prepare annual reports for the
Program.

3. Fees
A participating Surety company may charge application fees, commit-

ment fees, bonding premiums and other reasonable fees and expenses pur-
suant to a schedule of fees and expenses adopted by the surety company
and approved in writing by the Corporation. The Corporation may require
a contractor participating in the Program to pay the Corporation for its
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out-of-pocket costs in connection with the Program assistance for the
contractor, including, without limiting the foregoing, the costs with re-
spect to letter of credit and other guarantees to be provided to a surety
company in connection with bonds for such contractor's contract.
This notice is intended to serve only as an emergency adoption, to be
valid for 90 days or less. This rule expires March 20, 2013.
Text of rule and any required statements and analyses may be obtained
from: Antovk Pidedjian, Sr. Counsel, New York Urban Development
Corporation, 633 Third Avenue, 37th Floor, New York, NY 10017, (212)
803-3792, email: apidedjian@esd.ny.gov
Regulatory Impact Statement

1. Statutory Authority: Section 9-c of the New York State Urban
Development Corporation Act Chapter 174 of the Laws of 1968 (Uncon.
Laws section 6259-c), as amended (the ‘‘Act’’), provides, in part, that the
Corporation shall, assisted by the Commissioner of Economic Develop-
ment and in consultation with the Department of Economic Development,
promulgate rules and regulations in accordance with the State Administra-
tive Procedure Act.

Section 16-f of the Act provides for the creation of the Bonding
Guarantee Assistance Program (the ‘‘Program’’) and authorizes the New
York State Urban Development Corporation d/b/a Empire State Develop-
ment (the ‘‘Corporation’’), within available appropriations, to provide
small businesses and minority and women-owned business enterprises the
additional financial backing needed in order to induce surety companies to
issue surety bond lines, bid bonds or payment and performance bonds nec-
essary for such contractors to meet requirements for construction projects,
including but not limited to, government sponsored, transportation related
construction projects and to provide technical assistance in completing
bonding applications for such contractors seeking surety bonding in prep-
aration for bidding on construction projects, including transportation re-
lated projects.

2. Legislative Objectives: Section 16-f of the Act (Uncon. Laws section
6266-f, added by Chapter 169 of the Laws of 1994) sets forth the Legisla-
tive objective of authorizing the Corporation, within available appropria-
tions, to provide the assistance described above. The adoption of 21
NYCRR Part 4253 will further these goals by setting forth the types of
available assistance, evaluation criteria, the application process and re-
lated matters for the Program.

3. Needs and Benefits: The State has allocated $10,405,173.00 of
Federal funds for this program. The Bond Guarantee Assistance Program
will provide assistance to New York's eligible small businesses, minority-
owned business enterprises and women-owned business enterprises, in or-
der to provide the collateral support necessary to secure surety bonding.
These businesses have been determined to be a major source of employ-
ment throughout New York State. These businesses have historically had
difficulties obtaining financing or refinancing in order to remain competi-
tive and grow their operations, and the current economic difficulties have
exacerbated this problem. Providing assistance to these businesses should
sustain and potentially increase the employment provided by such busi-
nesses, especially during this period of historically high unemployment
and underemployment. The rule defines eligible and ineligible businesses
and eligible uses of the assistance and other criteria to be applied to qualify
for the Program.

4. Costs: The Program is funded by a State appropriation in the amount
of $10,405,173.00 dollars. Pursuant to the rule, the amount of such assis-
tance provided to a surety company with respect to each contract shall not
be greater than the amount necessary to induce such surety company to is-
sue the bonds required for the contract, and in no event shall exceed fifty
percent of the face value of bonds to be issued by the surety company for
such contract. The costs to a participating surety company would depend
on the extent to which they participate in the Program and their effective-
ness and efficiency providing assistance.

5. Paperwork / Reporting: There are minimal additional reporting or
paperwork requirements as a result of this rule for Program participants
except those required by the statute creating the Program such as an an-
nual report on the organization's lending activity and providing informa-
tion in connection with an audit by the Corporation with respect to the
organization's use of Program funds. Standard documents used for most
other assistance by the Corporation will be employed in keeping with the
Corporation's overall effort to facilitate the application process for all of
the Corporation's clients.

6. Local Government Mandates: The Program imposes no mandates -
program, service, duty, or responsibility - upon any city, county, town, vil-
lage, school district or other special district.

7. Duplication: The regulations do not duplicate any existing state or
federal rule.

8. Alternatives: While surety companies already provide business credit
through surety bonding, access to such credit remains difficult to obtain
for contractors that are small businesses and/or certified minority-owned

enterprises or women-owned business enterprises. The State has estab-
lished the Program in order to enhance the access of such businesses to
such credit, and the proposed rule provides the regulatory basis for induc-
ing surety companies to provide credit for contractors that are small busi-
nesses and/or certified minority-owned enterprises or women-owned busi-
ness enterprises.

9. Federal Standards: There are no minimum federal standards related
to this regulation. The regulation is not inconsistent with any federal stan-
dards or requirements. Federal funds through US Treasury's State Small
Business Credit Initiative are being used for this program and all regula-
tions associated with SSBCI will be followed.

10. Compliance Schedule: The regulation shall take effect immediately
upon adoption.
Regulatory Flexibility Analysis

1. Effects of Rule: In the rule: ‘‘Small business’’ is defined as a busi-
ness that is resident and authorized to do business in the State, indepen-
dently owned and operated, not dominant in its field, and employs one
hundred or fewer persons on a full time basis; ‘‘Women owned Business
Enterprise’’ is defined as a business enterprise, including a sole proprietor-
ship, partnership or corporation that is: (i) at least fifty-one percent owned
by one or more United States citizens or permanent resident aliens who
are women; (ii) an enterprise in which the ownership interest of such
women is real, substantial and continuing; (iii) an enterprise in which such
women ownership has and exercises the authority to control independently
the day-to-day business decisions of the enterprise; (iv)) an enterprise au-
thorized to do business in State and independently owned and operated;
(v) an enterprise owned by an individual or individuals, whose ownership,
control and operation are relied upon for certification, with a personal net
worth that does not exceed three million five hundred thousand dollars, as
adjusted annually on the first of January for inflation according to the
consumer price index of the previous year; and (vi) an enterprise that is a
Small Business, unless the term Women-Owned Business Enterprise is
otherwise defined in section 310 of the Executive Law, in which case the
definition shall be as set forth for such term in such section; ‘‘Minority-
Owned Business Enterprise’’ is defined as a business enterprise, including
a sole proprietorship, partnership or corporation that is: (i) at least fifty-
one percent owned by one or more Minority Group Members; (ii) an
enterprise in which such minority ownership is real, substantial and
continuing; (iii) an enterprise in which such minority ownership has and
exercises the authority to control independently the day-to-day business
decisions of the enterprise; (iv) an enterprise authorized to do business in
this state and independently owned and operated; (v) an enterprise owned
by an individual or individuals, whose ownership, control and operation
are relied upon for certification, with a personal net worth that does not
exceed three million five hundred thousand dollars, as adjusted annually
on the first of January for inflation according to the consumer price index
of the previous year; and (vi) an enterprise that is a Small Business, unless
the term Minority-Owned Business Enterprise is otherwise defined in sec-
tion 310 of the Executive Law, in which case the definition shall be as set
forth for such term in such section; and ‘‘Surety Company’’ is defined as a
surety company that has a certificate of solvency from, and its rates ap-
proved by, the New York State Department of Financial Services and/ or
appears in the most current edition of the U.S. Department of Treasury
Circular 570 as eligible to issue bonds in connection with procurement
contracts for the United States of America. The rule will facilitate the
statutory Program's purpose of having New York State Urban Develop-
ment Corporation d/b/a Empire State Development (the ‘‘Corporation’’)
provide assistance to surety companies in order to provide financial back-
ing to eligible small businesses, certified minority-owned business
enterprises or certified women-owned business enterprises to secure bid
bonds, performance bonds and payment bonds issued in connection with
contract bids or awards. The amount of such assistance provided to small
businesses and minority and women-owned small businesses with respect
to each contract shall not be greater than the amount necessary to induce
such surety company to issue the bonds required for the contract, and in
no event shall exceed fifty percent of the face value of bonds to be issued
by the surety company for such contract.

2. Compliance Requirements: There are no compliance requirements
for local governments in these regulations. Small businesses must comply
with the compliance requirements applicable to all participating surety
companies regardless of size. This is a voluntary program. Companies not
wishing to undertake the compliance obligations need not participate.

3. Professional Services: Applicants do not need to obtain professional
services to comply with these regulations.

4. Compliance Costs: There are no compliance costs for local govern-
ments in these regulations. Small businesses bear no costs, other than the
fees imposed by surety companies for the surety bond or by banks for is-
suing a letter of credit. This program is voluntary. If it is not financially
advantageous for a company to participate, then it is not required to do so.

5. Economic and Technological Feasibility: There are no compliance
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costs for small businesses and local governments in these regulations so
there is no basis for determining the economic and technological feasibil-
ity for compliance with the rule by small businesses and local governments.

6. Minimizing Adverse Impact: This rule has no adverse impacts on
small businesses or local governments because it is designed to provide
letters of credit to enhance the ability of small businesses to secure surety
bonding.

7. Small Business and Local Government Participation: Small business
contractors have repeatedly identified securing surety bonds as a major
obstacle to securing government and private contracts.
Rural Area Flexibility Analysis

1. Types and Estimated Numbers of Rural Areas: Surety companies
serving all of the 44 counties defined as rural by the Executive Law
§ 481(7), are eligible to apply for the Bonding Guarantee Assistance
Program (the ‘‘Program’’) assistance pursuant to a State-wide request for
proposals.

2. Reporting, Recordkeeping and Other Compliance Requirements and
Professional Services: The rule will not impose any new or additional
reporting or recordkeeping requirements other than those that would be
required of any surety company receiving similar assistance regarding
such matters as financial condition, required matching funds, and utiliza-
tion of Program funds, and the statutorily required annual report on the
use of Program funds; no additional acts will be needed to comply other
than the said reporting requirements and the making of surety bonds to
small businesses in the normal course of the business for any surety
company that receives Program assistance; and, it is not anticipated that
applicants will have to secure any additional professional services in order
to comply with this rule.

3. Costs: The costs to surety companies that participate in the Program
would depend on the extent to which they choose to participate in the
Program, including the amount of required matching funds for their surety
bonds to small businesses and the administrative costs in connection with
such small business surety bonds and the fees, if any, charged to small
businesses in connection with surety bonds to such businesses that include
Program funds.

4. Minimizing Adverse Impact: The purpose of the Program is to
provide surety companies the additional financial backing needed in order
to induce such companies to issue payment and performance bonds for
contractors that are small businesses, certified minority-owned enterprises
or women-owned business enterprises, in order for such contractors to
meet payment and performance bonding requirements for construction
projects, including but not limited to, government sponsored, transporta-
tion related construction projects and to provide technical assistance in
completing bonding applications for such contractors seeking surety bond-
ing in preparation for bidding on construction projects, including
transportation related projects. This rule provides a basis for cooperation
between the State and surety companies, including surety companies that
serve rural areas of the State, in order to maximize the Program's effective-
ness and minimize any negative impacts for such surety companies and
the small businesses, including small businesses located in rural areas of
the State that such surety companies serve.

5. Rural Area Participation: This rule maximizes geographic participa-
tion by not limiting applicants to those located only in urban areas or only
in rural areas. A number of surety companies that engage in underwriting
surety bonds to rural and urban small businesses responded to a survey
circulated by the Corporation regarding implementation of the Program.
Their comments were considered in the rulemaking process.
Job Impact Statement

These regulations will not adversely affect jobs or employment op-
portunities in New York State. The regulations are intended to improve
the economy of New York by providing small businesses greater access to
surety bonds required to participate in the construction industry. The
Program includes minorities, women and other New Yorkers who have
difficulty accessing regular credit markets.

There will be no adverse impact on job opportunities in the state.

EMERGENCY
RULE MAKING

Economic Development Fund Program (‘‘EDF’’)

I.D. No. UDC-02-13-00011-E
Filing No. 1274
Filing Date: 2012-12-21
Effective Date: 2012-12-21

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of sections 4243.36 and 4243.37 to Title 21
NYCRR.
Statutory authority: Urban Development Corporation Act, sections 9-c
and 16-i; and L. 1968, ch. 174
Finding of necessity for emergency rule: Preservation of public health,
public safety and general welfare.
Specific reasons underlying the finding of necessity: The modification to
the rule facilitates the provision of Economic Development Fund emer-
gency assistance to (i) retail and service businesses (‘‘Retail and Service
Businesses’’) located in the Towns of Crown Point, Moriah, and Ticon-
deroga, New York, and the Village of Port Henry, New York and agricul-
tural and manufacturing businesses located in Essex County New York
(‘‘Agricultural Manufacturing Businesses’’) and adversely affected by the
October 16, 2010 emergency permanent closing of the unsafe Lake
Champlain Bridge and (ii) Retail and Service Businesses and Agricultural
and Manufacturing Businesses located in Essex County, New York and
adversely affected by storms and flooding occurring from and including
August 27, 2011 and continuing through and including September 8, 2011.
Subject: Economic Development Fund Program (‘‘EDF’’).
Purpose: Provide the basis for administration of The Champlain Bridge
and August-September 2011 Storm and Floor Recovery Fund within EDF.
Text of emergency rule: CHAMPLAIN BRIDGE AND AUGUST - SEP-
TEMBER 2011 STORM AND FLOOD, RECOVERY FUND

Section 4243.36 Generally
Champlain Bridge and August - September Storm and Flood Recovery

Fund (the ‘‘Fund’’) provides General Development Financing assistance
on an emergency basis (i) for retail and service businesses (‘‘Retail and
Service Businesses’’) located in the Towns of Crown Point, Moriah, and
Ticonderoga, New York, the Village of Port Henry, New York and agricul-
tural and manufacturing businesses, located in Essex County, New York,
(‘‘Agricultural and Manufacturing Businesses’’) that were adversely af-
fected by the October 16, 2010 emergency permanent closing of the unsafe
Lake Champlain Bridge and (ii) Retail and Service Businesses and Agri-
cultural and Manufacturing Businesses located in Essex County, New
York that were adversely affected by storms and flooding occurring from
and including August 27, 2011 and continuing through and including
September 8, 2011.

Section 4243.37 Champlain Bridge and August - September 2011 Storm
and Flood Recovery Fund Assistance

(a) In order to provide General Development Financing assistance to
Retail and Service Businesses and Agricultural and Manufacturing Busi-
nesses in Eligible Areas (as defined below), the following provisions of the
rule are modified as follows solely for Fund assistance.

(1) ‘‘Eligible Area’’ shall mean: (i) for assistance with respect to the
closure of the Bridge Closure, as defined below, (a) with respect to assis-
tance for Retail and Service Businesses the Towns of Crown Point,
Moriah, and Ticonderoga, New York, the Village of Port Henry, New York
and (b) with respect to assistance for Agricultural and Manufacturing
Businesses, Essex County, New York; and (ii) for assistance with respect
to damages and losses caused by or related to storms and flooding occur-
ring from and including August 27, 2011 and continuing through and
including September 8, 2011, in Essex County, New York.

(2) ‘‘Bridge Closure’’ shall mean the October 16, 2010 emergency
permanent closing of the unsafe Lake Champlain Bridge.

(3) The term ‘‘Distressed Area’’ in paragraph 4243.2(a)(7) shall
also include the Eligible Areas.

(4) The term ‘‘Eligible Applicant’’ in paragraph 4243.2(a)(11) shall
also include all Retail and Service Businesses and Agricultural and
Manufacturing Businesses.

(5) The term ‘‘Eligible Business’’ in paragraph 4243.2(a)(12) shall
also include all Retail and Service Businesses and Agricultural and
Manufacturing Businesses.

(6) The term ‘‘Eligible Recipient’’ in paragraph 4243.2(a)(13)(iii)
shall also include all Retail and Service Businesses and Agricultural and
Manufacturing Businesses.

(7) The term ‘‘Ineligible Cost’’ in paragraph 4243.2(a)(22) subpara-
graph (v) does not apply.

(8) The term ‘‘Ineligible Recipient’’ in paragraph 4243.2(a)(23)
subparagraphs (i), (ii), (iii) and (iv) does not apply.

(9) Section 4243.7 regarding fees does not apply. There are no fees
for Fund assistance.
This notice is intended to serve only as an emergency adoption, to be
valid for 90 days or less. This rule expires March 20, 2013.
Text of rule and any required statements and analyses may be obtained
from: Antovk Pidedjian, Sr. Counsel, New York Urban Development
Corporation, 633 Third Avenue, 37th Floor, New York, NY 10017, (212)
803-3792, email: apidedjian@esd.ny.gov
Regulatory Impact Statement

1. Statutory Authority: Section 9-c of the New York State Urban
Development Corporation Act Chapter 174 of the Laws of 1968, as
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amended (the ‘‘Act’’), provides, in part, that the Corporation shall, as-
sisted by the Commissioner of Economic Development and in consulta-
tion with the Department of Economic Development, promulgate rules
and regulations in accordance with the State Administrative Procedure
Act.

Section 16-i of the Act established the Economic Development Fund
and authorizes the New York State Urban Development Corporation d/b/a
Empire State Development Corporation (the ‘‘Corporation’’), within
available appropriations, to provide grants for the purpose of creating or
retaining jobs or preventing, reducing or eliminating unemployment or
underemployment. The proposed regulations modify Chapter L, Part 4243
of Title 21 NYCRR.

2. Legislative Objectives: Section 16-i of the Act sets forth the Legisla-
tive objective of authorizing the Corporation, within available appropria-
tions, to provide grants and loans in order to promote the economic health
of New York state by facilitating the creation or retention of jobs and
would increase business activity within a municipality or region of the
state. The adoption of 21 NYCRR Part 4243.36 and 4243.37 will further
these goals by modifying 21 NYCRR Part 4243 in order to provide Gen-
eral Development Financing assistance on an emergency basis to retail
and service businesses (‘‘Retail and Service Businesses’’) located in the
Towns of Crown Point, Moriah, and Ticonderoga, New York, and the Vil-
lage of Port Henry, New York and agricultural and manufacturing busi-
nesses located in Essex County New York (‘‘Agricultural Manufacturing
Businesses’’) that were adversely affected by the October 16, 2010 emer-
gency permanent closing of the unsafe Lake Champlain Bridge and Retail
and Service Businesses and Agricultural and Manufacturing Businesses
located in Essex County, New York that were adversely affected by storms
and flooding occurring from and including August 27, 2011 and continu-
ing through and including September 8, 2011, in order to facilitate the
retention of jobs and increase business activity within those municipalities
and the affected region.

3. Needs and Benefits: The Governor declared a state of emergency in
Essex County and surrounding areas due to the emergency closure of the
unsafe Lake Champlain Bridge (which was subsequently demolished).
For nearly eighty years, the bridge had been a major transportation route
between the Ticonderoga, Crown Point and Port Henry areas of the State
and the Vergennes, Middlebury and Burlington areas of Vermont. The
loss of the bridge resulted is a 100 mile detour until a new bridge could be
designed and constructed. Even with an emergency ferry service to handle
limited traffic, local businesses lost customers and incurred increased
costs that would cause business closures, and require layoffs and firing.
The Governor also declared a state of emergency in Essex County and sur-
rounding areas due to the storms and flooding occurring from and includ-
ing August 27, 2011 and continuing through and including September 8,
2011. The modifications to the rule would allow affected businesses to
receive economic assistance in order to retain jobs and mitigate layoffs
and firings and increase business activity.

4. Costs: The Program is funded by a State appropriation for the Eco-
nomic Development Fund and there are no other costs.

5. Paperwork / Reporting: There are no additional reporting or paper-
work requirements as a result of this rule on businesses participating in the
Program. Standard applications and grant documents used for most other
assistance by the Corporation will be employed in keeping with the
Corporation's overall effort to facilitate the application process for all of
the Corporation's clients.

6. Local Government Mandates: The Program imposes no mandates -
program, service, duty, or responsibility - upon any city, county, town, vil-
lage, school district or other special district.

7. Duplication: The regulations do not duplicate any existing state or
federal rule.

8. Alternatives: There are no alternatives to this regulation for provid-
ing emergency assistance for business affected by the storms and flooding
occurring from and including Augsut 27, 2011 and continuing through
and including September 8, 2011 and the closing of the Lake Champlain
Bridge in order to retain jobs in the affected area.

9. Federal Standards: There are no minimum federal standards related
to this regulation. The regulation is not inconsistent with any federal stan-
dards or requirements.

10. Compliance Schedule: The regulation shall take effect immediately
upon adoption.
Regulatory Flexibility Analysis

1. Effects of Rule: The modification of the Rule pursuant to Parts
4243.36 and 4243.37 provides emergency Economic Development Fund
General Development Financing assistance to retail and service businesses
located in the Towns of Crown Point, Moriah, and Ticonderoga, New
York, and the Village of Port Henry, New York and agricultural and
manufacturing businesses located in Essex County New York that were
adversely affected by the October 16, 2010 emergency permanent closing
of the unsafe Lake Champlain Bridge and retail and service businesses

and agricultural and manufacturing businesses located in Essex County,
New York that were adversely affected by storms and flooding occurring
from and including August 27, 2011 and continuing through and including
September 8, 2011 in order to preserve business activity and the jobs by
these businesses that would otherwise be reduced or lost due to the loss of
customers and increased costs arising from the unexpected permanent
closing (and subsequent demolition) of the unsafe Lake Champlain Bridge
and the August - September 2011 storms and floods.

2. Compliance Requirements: There are no compliance requirements
for small businesses and local governments in these regulations.

3. Professional Services: Applicants do not need to obtain professional
services to comply with these regulations.

4. Compliance Costs: There are no compliance costs for small busi-
nesses and local governments in these regulations.

5. Economic and Technological Feasibility: There are no compliance
costs for small businesses and local governments in these regulations so
there is no basis for determining the economic and technological feasible
for compliance with the rule by small businesses and local governments.

6. Minimizing Adverse Impact: This rule has no adverse impacts on
small businesses or local governments because it is designed to provide
assistance to the business listed above.

7. Small Business and Local Government Participation: The modifica-
tion to the rule facilitates emergency assistance to all agricultural,
manufacturing, retail, and service small businesses located in the Towns
of Crown Point, Moriah, and Ticonderoga, New York, and the Village of
Port Henry, New York and Essex County, New York affected by the emer-
gency closing and demolition of the Lake Champlain Bridge and the
storms and flooding occurring from and including August 27, 2011 and
continuing through and including September 8, 2011.
Rural Area Flexibility Analysis

1. Types and Estimated Numbers of Rural Areas: Retail and Service
Businesses located in the Towns of Crown Point, Moriah, and Ticonder-
oga, New York, and the Village of Port Henry, New York and agricultural
and manufacturing businesses located in Essex County New York that
were adversely affected by the October 16, 2010 emergency permanent
closing of the unsafe Lake Champlain Bridge and Retail and Service Busi-
nesses and Agricultural and Manufacturing Businesses located in Essex
County, New York that were adversely affected by storms and flooding
occurring from and including August 27, 2011 and continuing through
and including September 8, 2011 are eligible to apply for Economic
Development Fund General Development Financing pursuant to the
Champlain Bridge Recovery Fund (the ‘‘Program’’).

2. Reporting, Recordkeeping and Other Compliance Requirements and
Professional Services: The modification of the rule will not impose any
new or additional reporting or recordkeeping requirements; no affirmative
acts will be needed to comply; and, it is not anticipated that applicants will
have to secure any professional services in order to comply with this rule.

3. Costs: There should be no costs to small businesses receiving assis-
tance other than the minimal costs of preparing a simple application for
program assistance.

4. Minimizing Adverse Impact: The purpose of the rule modification is
to provide General Development Financing assistance from the Economic
Development Fund on an emergency basis for (i) retail and service busi-
nesses located in the Towns of Crown Point, Moriah, and Ticonderoga,
New York, and the Village of Port Henry, New York and agricultural and
manufacturing businesses located in Essex County New York that were
adversely affected by the October 16, 2010 emergency permanent closing
of the unsafe Lake Champlain Bridge and (ii) Retail and Service Busi-
nesses and Agricultural and Manufacturing Businesses located in Essex
County, New York that were adversely affected by storms and flooding
occurring from and including August 27, 2011 and continuing through
and including September 8, 2011.

5. Rural Area Participation: This rule provides emergency assistance to
agricultural, manufacturing, retail and service business in rural Essex
County, New York and the Towns of Crown Point, Moriah, and Ticonder-
oga, New York, and the Village of Port Henry, New York.
Job Impact Statement

This modification to Part 4243 of Title 21 NYCRR will not adversely
affect jobs or employment opportunities in New York State. The regula-
tions are intended to improve the economy of New York, particularly by
providing emergency Economic Development Fund assistance to(i) retail
and service businesses (‘‘Retail and Service Businesses’’) located in the
Towns of Crown Point, Moriah, and Ticonderoga, New York, and the Vil-
lage of Port Henry, New York and agricultural and manufacturing busi-
nesses located in Essex County New York (‘‘Agricultural Manufacturing
Businesses’’) that were adversely affected by the October 16, 2010 emer-
gency permanent closing of the unsafe Lake Champlain Bridge and (ii)
Retail and Service Businesses and Agricultural and Manufacturing Busi-
nesses located in Essex County, New York that were adversely affected
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by storms and flooding occurring from and including August 27, 2011 and
continuing through and including September 8, 2011.

There will be no adverse impact on job opportunities in the state.

EMERGENCY
RULE MAKING

Capital Access Program

I.D. No. UDC-02-13-00012-E
Filing No. 1275
Filing Date: 2012-12-21
Effective Date: 2012-12-21

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of Part 4251 to Title 21 NYCRR.
Statutory authority: Urban Development Corporation Act, section 5(4);
L. 1968, ch. 174; and L. 2011; ch. 103, section 16-K
Finding of necessity for emergency rule: Preservation of public health,
public safety and general welfare.
Specific reasons underlying the finding of necessity: The current eco-
nomic crisis, including high unemployment and the immediate lack of
financing from traditional financial institutions for job generating small
business, are the reasons for the emergency adoption of this Rule which is
required for the immediate implementation of the Capital Access Program
in order to promptly provide assistance to the State’s small businesses in
order to sustain and increase employment generated by these businesses.
Subject: Capital Access Program.
Purpose: Provide the basis for administration of the Capital Access
Program.
Substance of emergency rule: The Capital Access Program (the “Pro-
gram”) was created pursuant to Chapter 103 of the Laws of 2011 (the “En-
abling Legislation”). The general purpose of the Program is to promote
economic development in the State by assisting small businesses that
otherwise find it difficult to obtain regular or sufficient bank financing
through the funding of loan loss reserves for loans made to such small
businesses by participating financial institutions.

The Enabling Legislation creates Section 16-k of the New York State
Urban Development Corporation Act (the “Act”), which governs the
Program. The Enabling Legislation requires the New York State Urban
Development Corporation (the “Corporation”) to promulgate rules and
regulations for the Program (the “Rules”) in accordance with the provi-
sions of the State Administrative Procedure Act. The Rules set forth the
framework for the eligibility, evaluation criteria, application and project
process and administrative procedures of the Program as follows:

1. Program Operations:
A participating financial institution shall provide to the Corporation a

plan for the marketing of the Program to eligible small businesses, includ-
ing small businesses in highly distressed areas and MWBEs, with ap-
propriate lending objectives identified by the participating financial
institution for such areas and businesses. Program loans to eligible small
businesses shall only be for the purposes of expansion, facility or technol-
ogy upgrading, start-up or working capital purposes. No program loan will
exceed five hundred thousand dollars in principal amount. For each
program loan, there shall be deposited in the loan loss reserve fund an
amount, specified or agreed to in writing by the Corporation, from both
the participating financial institution and the eligible small business bor-
rower, aggregating neither less than three percent nor more than seven
percent of the principal amount of the program loan, whereby the amount
contributed by the eligible small business is not greater than fifty percent
of such aggregate. With respect to each program loan, it shall be certified
to the Corporation in such a fashion and with such supporting information
as the Corporation shall prescribe, that the participating financial institu-
tion has made such loan and delivered the aggregate loan loss reserve fund
contribution with respect to such loan. The Corporation, after satisfactory
certification pursuant to the Rules shall transfer to the loan loss reserve
fund an amount, as determined by the Corporation, that is (1) not less than
the aggregate contribution of the participating financial institution and the
small business with respect to such loan, and (2) not greater than one
hundred fifty percent of such aggregate contributions as determined by the
Corporation.

2. Program Administration:
The Corporation may administer the Program through a third party

agent, which may be the New York Business Development Corporation,
established under section 210 of the Banking Law, provided, however,
that if the third party agent is to be a financial institution other than the

New York Business Development Corporation, then such third party agent
will be selected pursuant to a competitive process. With respect to these
third party agents, the Rules specify requirements for contract duration,
performance evaluation and contract renewals.

3. Application and Approval Process:
The Corporation shall identify, review, and approve eligible participat-

ing financial institutions through an open recruitment and enrollment
process. Participating financial institutions participating in the Program
will possess sufficient commercial lending experience, financial and man-
agerial capabilities, and operational skills to meet the Program objectives.
The Rules provide guidance as to what documents can be provided by
various lending entities to assist in the Corporation’s evaluation of
applicants.

4. Auditing, Compliance and Reporting:
The Rules set forth requirements for quarterly and annual reporting

from participating financial institutions, including updated specific infor-
mation regarding loan loss reserve funds and individual program loans.
The Corporation may conduct audits of participating financial institutions
in order to ensure compliance with the provisions of applicable laws and
regulations, and with respect to and agreements between the Participating
Financial Institution and the Corporation and the Agent.
This notice is intended to serve only as an emergency adoption, to be
valid for 90 days or less. This rule expires March 20, 2013.
Text of rule and any required statements and analyses may be obtained
from: Antovk Pidedjian, Sr. Counsel, New York Urban Development
Corporation, 633 Third Avenue, 37th Floor, New York, NY 10017, (212)
803-3792, email: apidedjian@esd.ny.gov
Regulatory Impact Statement

1. Statutory Authority: Section 9-c of the New York State Urban
Development Corporation Act Chapter 174 of the Laws of 1968 (Uncon.
Laws section 6259-c), as amended (the “Act”), provides, in part, that the
Corporation shall, assisted by the Commissioner of Economic Develop-
ment and in consultation with the Department of Economic Development,
promulgate rules and regulations in accordance with the State Administra-
tive Procedure Act.

Section 16-k of the Act provides for the creation of the Capital Access
Program (the “Program”) and authorizes the New York State Urban
Development Corporation d/b/a Empire State Development (the “Corpora-
tion”), within available appropriations, to provide funding for loan loss
reserves to Community Based Lending Organizations and Participating
Financial Institutions, in order to provide portfolio insurance for those
organizations’ loans to New York’s small businesses that are unable to
obtain adequate credit or adequate terms for such credit.

2. Legislative Objectives: Section 16-k of the Act (Uncon. Laws section
6266-k, added by Chapter 103 of the Laws of 2011) sets forth the Legisla-
tive objective of authorizing the Corporation, within available appropria-
tions, to provide funding for loan loss reserves to financial institutions and
other community based lending organizations, in order to provide portfolio
insurance for those organizations’ loans to New York’s small businesses
that are unable to obtain adequate credit or adequate terms for such credit.
The adoption of 21 NYCRR Part 4251 will further these goals by setting
forth the types of available assistance, evaluation criteria, the application
process and related matters for the Program.

3. Needs and Benefits: The State has allocated $18,994,204 of federal
funds to provide funding for loan loss reserves to financial institutions and
other community based lending organizations, in order to provide portfolio
insurance for those organizations’ loans to New York’s small businesses
that are unable to obtain adequate credit or adequate terms for such credit.
Small businesses have been determined to be a major source of employ-
ment throughout the State. Small businesses have historically had difficul-
ties obtaining financing or refinancing in order to remain competitive and
grow their operations, and the current economic difficulties have exacer-
bated this problem. Providing loans to small businesses should sustain and
potentially increase the employment provided by such businesses, espe-
cially during this period of historically high unemployment and
underemployment. The Program allows the Corporation to use either the
New York Business Development Corporation or another third party
contracted through a competitive process by the Corporation to administer
the Capital Access Program if desirable. The rule further facilitates the
administration of the Program by defining eligible and ineligible small
businesses, eligible uses of the proceeds of loans to small businesses and
other criteria to be applied by the institutions in making loans to small
businesses.

4. Costs: The Program is funded by a State appropriation of federal
funds in the amount of $18,994,204 dollars. Pursuant to the rule, principal
amount of Program Loans will not be greater than $500,000. The costs to
participating financial institutions or community based lending organiza-
tions would depend on the extent to which they participate in the Program
and their effectiveness and efficiency in making small business loans.
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5. Paperwork / Reporting: There are no additional reporting or paper-
work requirements as a result of this rule for Program participants except
those required by the statute creating the Program such as an annual report
on the organization’s lending activity and providing information in con-
nection with an audit by the Corporation with respect to the organization’s
use of Program funds. Standard documents used for most other assistance
by the Corporation will be employed in keeping with the Corporation’s
overall effort to facilitate the application process for all of the Corpora-
tion’s clients.

6. Local Government Mandates: The Program imposes no mandates –
program, service, duty, or responsibility – upon any city, county, town,
village, school district or other special district.

7. Duplication: The regulations do not duplicate any existing state or
federal rule.

8. Alternatives: While larger financial institutions can potentially
provide small business financing and the community based lending
organizations already provide small business financing, access to financ-
ing remains limited. The State has established the Program in order to
enhance the access of such financing to small businesses, and the proposed
rule provides the regulatory basis for providing funding for loan loss
reserves to community based lending organizations for lending to small
businesses in accordance with the statutory requirements of the Program.

9. Federal Standards: There are no minimum federal standards related
to this regulation. The regulation is not inconsistent with any federal stan-
dards or requirements. Federal funds through US Treasury’s State Small
Business Credit Initiative are being used for this program and all regula-
tions associated with SSBCI will be followed.

10. Compliance Schedule: The regulation shall take effect immediately
upon adoption.
Regulatory Flexibility Analysis

1. Types and Estimated Numbers of Rural Areas: Community develop-
ment financial institutions serving all of the 44 counties defined as rural
by the Executive Law § 481(7), are eligible to apply for the Capital Ac-
cess Program (the “Program”) assistance pursuant to a State-wide request
for proposals.

2. Reporting, Recordkeeping and Other Compliance Requirements and
Professional Services: The rule will not impose any new or additional
reporting or recordkeeping requirements other than those that would be
required of any financial institution receiving a similar loan regarding
such matters as financial condition, required matching funds, and utiliza-
tion of Program funds, and the statutorily required annual report on the
use of Program funds; no affirmative acts will be needed to comply other
than the said reporting requirements and the making of loans to small
businesses in the normal course of the business for any financial institu-
tion that receives Program assistance; and, it is not anticipated that ap-
plicants will have to secure any professional services in order to comply
with this rule.

3. Costs: The costs to financial institutions that participate in the
Program would depend on the extent to which they choose to participate
in the Program, including the amount of required matching funds for their
Program loans to small businesses and the administrative costs in connec-
tion with such small business loans and the fees, if any, charged to small
businesses in connection with loans to such businesses that include
Program funds.

4. Minimizing Adverse Impact: The purpose of the Program is to
provide loans to financial institutions in order to enhance the ability of
these entities to make loans to small businesses, especially those small
businesses that may otherwise not be able to borrow funds at acceptable
rates. This rule provides a basis for cooperation between the State and
financial institutions, including lending institutions that serve rural areas
of the State, in order to maximize the Program’s effectiveness and mini-
mize any negative impacts for such financial institutions and the small
businesses, including small businesses located in rural areas of the State,
that such financial institutions serve.

5. Rural Area Participation: This rule maximizes geographic participa-
tion by not limiting applicants to those located only in urban areas or only
in rural areas. A number of financial institutions that engage in lending to
rural and urban small businesses responded to a survey circulated by the
Corporation regarding implementation of the Program. Their comments
were considered in the rulemaking process.
Rural Area Flexibility Analysis

1. Types and Estimated Numbers of Rural Areas: Community develop-
ment financial institutions serving all of the 44 counties defined as rural
by the Executive Law § 481(7), are eligible to apply for the Capital Ac-
cess Program (the “Program”) assistance pursuant to a State-wide request
for proposals.

2. Reporting, Recordkeeping and Other Compliance Requirements and
Professional Services: The rule will not impose any new or additional
reporting or recordkeeping requirements other than those that would be

required of any financial institution receiving a similar loan regarding
such matters as financial condition, required matching funds, and utiliza-
tion of Program funds, and the statutorily required annual report on the
use of Program funds; no affirmative acts will be needed to comply other
than the said reporting requirements and the making of loans to small
businesses in the normal course of the business for any financial institu-
tion that receives Program assistance; and, it is not anticipated that ap-
plicants will have to secure any professional services in order to comply
with this rule.

3. Costs: The costs to financial institutions that participate in the
Program would depend on the extent to which they choose to participate
in the Program, including the amount of required matching funds for their
Program loans to small businesses and the administrative costs in connec-
tion with such small business loans and the fees, if any, charged to small
businesses in connection with loans to such businesses that include
Program funds.

4. Minimizing Adverse Impact: The purpose of the Program is to
provide loans to financial institutions in order to enhance the ability of
these entities to make loans to small businesses, especially those small
businesses that may otherwise not be able to borrow funds at acceptable
rates. This rule provides a basis for cooperation between the State and
financial institutions, including lending institutions that serve rural areas
of the State, in order to maximize the Program’s effectiveness and mini-
mize any negative impacts for such financial institutions and the small
businesses, including small businesses located in rural areas of the State,
that such financial institutions serve.

5. Rural Area Participation: This rule maximizes geographic participa-
tion by not limiting applicants to those located only in urban areas or only
in rural areas. A number of financial institutions that engage in lending to
rural and urban small businesses responded to a survey circulated by the
Corporation regarding implementation of the Program. Their comments
were considered in the rulemaking process.
Job Impact Statement

These regulations will not adversely affect jobs or employment op-
portunities in New York State. The regulations are intended to improve
the economy of New York by providing greater access to capital for main
street everyday small businesses. The Program includes minorities, women
and other New Yorkers who have difficulty accessing regular credit
markets.

There will be no adverse impact on job opportunities in the state.

EMERGENCY
RULE MAKING

Small Business Revolving Loan Fund

I.D. No. UDC-02-13-00013-E
Filing No. 1276
Filing Date: 2012-12-21
Effective Date: 2012-12-21

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of Part 4250 to Title 21 NYCRR.
Statutory authority: Urban Development Corporation Act, section 5(4);
L. 1968, ch. 174; and L. 2010, ch. 59, section 16-t
Finding of necessity for emergency rule: Preservation of public health,
public safety and general welfare.
Specific reasons underlying the finding of necessity: The delay in the ap-
proval of the State budget and the current economic crisis, including high
unemployment and the immediate lack of financing from traditional
financial institutions for job generating small business, are the reasons for
the emergency adoption of this Rule which is required for the immediate
implementation of the Small Business Revolving Loan Fund in order to
promptly provide assistance to the State's small businesses in order to
sustain and increase employment generated by these businesses.
Subject: Small Business Revolving Loan Fund.
Purpose: Provide the basis for administration of Small Business Revolv-
ing Loan Fund including evaluation criteria and application process.
Text of emergency rule: Part 4250

SMALL BUSINESS REVOLVING LOAN FUND
Section 4250.1 Purpose.
The purpose of these regulations is to set forth and codify administra-

tion by the New York State Urban Development Corporation (the ‘‘Corpo-
ration’’) of the Small Business Revolving Loan Fund (the ‘‘Program’’)
authorized by Section 16-t of the New York State Urban Development
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Corporation Act (the ‘‘Act’’) (Uncon. Laws section 6266-t, added by
Chapter 59, Part N, section 1, of the Laws of 2010). The Corporation is
authorized, within available appropriations, to provide low interest loans
to community development financial institutions, in order to provide fund-
ing for those lending organizations' loans to small businesses, located
within New York State, that generate economic growth and job creation
within New York State but that are unable to obtain adequate credit or ad-
equate terms for such credit. If the use of a community development
financial institution is not practicable based upon an assessment of
geographic and administrative capacity and other factors as determined
by the Corporation, then the Corporation is authorized, within available
appropriations, to provide low interest loans to the following other local
community based lending organizations: small business lending consortia,
certified development companies, providers of United States Department
of Agriculture business and industrial guaranteed loans, United States
Small Business Administration loan providers, credit unions and com-
munity banks.

Section 4250.2 Definitions.
a) ‘‘Administrative Costs’’ shall mean expenses incurred by a Com-

munity Based Lending Organization in its administration of a Program
Loan from the Corporation.

b) ‘‘Administrative Income’’ shall mean income from (i) fees charged
by a Community Based Lending Organization, including application fees,
commitment fees and loan guarantee fees related to the Business Loans
made to borrowers by the Community Based Lending Organization and
(ii) interest income earned on the portion of the Program funds held by the
Community Based Lending Organization (whether such funds are undis-
bursed Program funds or are repayment proceeds of Business Loans made
by the Community Based Lending Organization).

c) ‘‘Business Loan’’ shall mean a loan made by a Community Based
Lending Organization to an Eligible Business for an Eligible Project that
is either a Micro-Loan or a Regular Loan.

d) ‘‘Community Based Lending Organizations’’ shall mean community
development financial institutions, small business lending consortia, certi-
fied development companies, providers of United States Department of
Agriculture business and industrial guaranteed loans, United States Small
Business Administration loan providers, credit unions and community
banks.

e) ‘‘Community Development Financial Institution’’ or ‘‘CDFI’’ shall
mean a community based organization that provides financial services
and products to communities, businesses and people underserved by
traditional financial institutions.

f) ‘‘Corporation’’ shall mean the New York State Urban Development
Corporation d/b/a Empire State Development Corporation, a corporate
governmental agency constituting a body corporate and politic and a pub-
lic benefit corporation of the State of New York created by Chapter one
hundred seventy-four of the Laws of nineteen hundred sixty-eight, as
amended.

g) ‘‘Eligible Businesses’’ shall have the meaning given in Section 4250.
3 below.

h) ‘‘Eligible Project’’ shall have the meaning given in Section 4250.3
below.

i) ‘‘Eligible Uses’’ shall have the meaning given in Section 4250.4
below.

j) ‘‘Ineligible Businesses’’ shall mean newspapers, broadcasting, or
other news media; medical facilities, libraries, community or civic centers.
It also means any business relocating from one municipality with the State
to another, except when the business is relocating within a municipality
with a population of at least one million and the governing body of the
municipality approves or each municipality from which such business
operation will be relocated agrees to such relocation.

k) ‘‘Ineligible Projects’’ shall mean any project that is not an Eligible
Project, including, without limiting the foregoing, public infrastructure
improvements and funding for providing payment or distribution as a loan
to owners, members and partners or shareholders of the applicant busi-
ness or their family members.

l) ‘‘Loan Fund’’ shall mean the Small Business Revolving Loan Fund
created by the Small Business Revolving Loan Fund Legislation.

m) ‘‘Loan Fund Account’’ shall mean each and every account estab-
lished by the Community Based Lending Organization for the purpose of
depositing Program funds.

n) ‘‘Loan Fund Legislation’’ shall mean Section 16-t of the Act.
o) ‘‘Loan Fund Proceeds’’ shall mean any and all monies made avail-

able to the Corporation for deposit to the Loan Fund, including monies
appropriated by the State and any income earned by, or incremental to,
the amount due to the investment of the same, or any repayment of monies
advanced from the Loan Fund.

p) ‘‘Micro-Loan’’ shall mean a Small Business loan that has a principal
amount that is less than or equal to twenty-five thousand dollars.

q) ‘‘Minority Business Enterprise’’ shall mean a business enterprise

which is at least fifty-one percent owned, or in the case of a publicly-
owned business at least fifty-one percent of the common stock or other
voting interests of which is owned, by one or more minority persons and
such ownership must have and exercise the authority to independently
control the day to day business decisions of the entity. Minority persons
shall mean persons who are:

1. Black;
2. Hispanic persons of Mexican, Puerto Rican, Dominican, Cuban,

Central or South American descent or either Indian or Hispanic origin,
regardless of race;

3. Asian and Pacific Islander persons having origins in the Far East,
Southeast Asia, the Indian sub-continent or the Pacific Islands; or

4. American Indian or Alaskan Native persons having origins in any
of the original people of North America and maintaining identifiable tribal
affiliations through membership and participation or community
identification.

r) ‘‘Program Loan Fund Agreement’’ shall mean the agreement be-
tween the Corporation and the Community Based Lending Organization
pursuant to which the Program funds will be disbursed to and used by the
Community Based Lending Organization.

s) ‘‘Program Loan’’ shall mean a loan made by the Corporation to a
Community Based Lending Organization.

t) ‘‘Regular Loan’’ shall mean a Small Business loan that has a
principal amount greater than twenty-five thousand dollars.

u) ‘‘Service Delivery Area’’ shall mean one or more contiguous coun-
ties or municipalities to be served by the Community Based Lending Or-
ganization and described in the Program Loan Fund Agreement between
the Corporation, as lender, and the Community Based Lending Organiza-
tion, as borrower.

v) ‘‘Small Business’’ shall mean a business that is resident and autho-
rized to do business in the State, independently owned and operated, not
dominant in its field, and employs one hundred or fewer persons on a full
time basis.

w) ‘‘State’’ shall mean the State of New York.
x) ‘‘Women Business Enterprise’’ shall mean a business enterprise that

is at least fifty one percent owned, or in the case of a publicly-owned busi-
ness at least fifty one percent of the common stock or other voting interests
of which is owned, by United States citizens or permanent resident aliens,
one or more who are women, regardless of race or ethnicity, and such
ownership interest is real, substantial and continuing and such woman or
women have and exercise the authority to independently control the day to
day business decisions of the enterprise.

y) ‘‘Working Capital Loans’’ shall mean short and medium term loans
for working capital, revolving lines of credit and seasonal inventory loans
made by Community Based Lending Organizations to Eligible Businesses
for Eligible Projects.

Section 4250.3 Eligible Business, Eligible Projects and Ineligible
Projects.

Business Loans shall be offered by Community Based Lending Organi-
zations on the terms and conditions that are in accordance with and
subject to the Act and the provisions of this Part. Business Loans shall be
provided by the Community Based Lending Organization only to Eligible
Businesses for Eligible Projects and shall not be used for Ineligible
Projects. The terms ‘‘Eligible Business’’, ‘‘Eligible Projects’’ and ‘‘Ineli-
gible Projects’’ are defined as follows. An ‘‘Eligible Business’’ is a:

1. business enterprise that is resident in and authorized to do business
in New York State,

2. independently owned and operated,
3. not dominant in its field, and
4. employs one hundred or fewer persons.
An ‘‘Eligible Project’’ is a Business Loan from a Community Based

Lending Organization to an Eligible Business in the Service Delivery Area
for an Eligible Use, whereby the Community Based Lending Organization
has reviewed every Business Loan application to determine the feasibility
of the proposed Eligible Use(s) of the financing requested by the small
business applicant, the likelihood of repayment, and the potential that the
loan will generate economic development and jobs within the State. An
‘‘Eligible Project’’ cannot be an ‘‘Ineligible Project’’ as defined below.

An ‘‘Ineligible Project’’ shall mean: (i) a project or use that would
result in the relocation of any business operation from one municipality
within the state to another, except under one of the following conditions,
(A) When a business is relocating within a municipality with a population
of at least one million where the governing body of such municipality ap-
proves such relocation, or (B) each municipality from which such busi-
ness operation will be relocated has consented to such relocation; (ii)
projects with respect to newspapers, broadcasting or other news media,
medical facilities, libraries, community or civic centers, and public
infrastructure improvements; (iii) providing funds, directly or indirectly,
for payments, distribution or as a loan (except in the case of a loan to a
sole proprietor for business use), to owners, members, partners or
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shareholders of the applicant business, except as ordinary income for ser-
vices rendered; (iv) any project that results in a Business Loan to a person
who is a member of the board or other governing body, officer, employee,
or member of a loan committee, or a family member of the Community
Based Lending Organization or who shall participate in any decision on
the use of Program funds if such person is a party to or has a financial or
personal interest in such loan.

Section 4250.4 Eligible Uses.
Eligible Uses of Program funds by a Small Business borrower of the

Community Based Lending Organization are:
1. working capital;
2. acquisition and/ or improvement of real property;
3. acquisition of machinery and equipment; and
4. refinancing of debt obligations provided that:

a. it does not refinance a loan already in the portfolio of the Com-
munity Based Lending Organization;

b. the refinanced loan will provide a tangible benefit to the business
borrower as determined by the Corporation in writing; and

c. the aggregate of the principal of all borrower refinancing loan
amounts in the Community Based Lending Organization's Program loan
portfolio is not greater than twenty-five percent (25%) of the principal
amount of the Corporation's Program loan to the Community Based Lend-
ing Organization.

Section 4250.5 Fees.
A Community Based Lending Organization may charge application,

commitment and loan guarantee fees pursuant to a schedule of fees
adopted by the institution and approved in writing by the Corporation.

Section 4250.6 Niagara, St. Lawrence, Erie, and Jefferson Counties.
Notwithstanding anything to the contrary in this rule, the Corporation

shall provide at least five hundred thousand dollars in Program funds to
Community Based Lending Organizations for the purpose of making loans
to small businesses located in each of the following counties: Niagara, St.
Lawrence, Erie and Jefferson.

Section 4250.7 Business Loan Types and Limits.
a) There shall be two categories of Business Loans to Eligible

Businesses:
1. a microloan that shall have a principal amount that is less than

twenty-five thousand dollars; and
2. a regular loan that shall have a principal amount not less than

twenty-five thousand dollars.
b) The Program funds amount used by the Community Based Lending

Organization to fund a Business Loan shall not be more than fifty percent
of the principal amount of such loan and shall not be greater than one
hundred and twenty-five thousand dollars.

c) No less than ten percent (10%) of the aggregate Program funds shall
be allocated by the Corporation for Microloans.

Section 4250.8 General Evaluation Criteria.
a) In addition to such criteria as may be set forth by the Corporation

from time to time in solicitations for applications from Community Based
Lending Organizations, the Corporation shall evaluate the Program as-
sistance application of a Community Based Lending Organization in con-
formance with the Act and in accordance with the criteria set forth in this
Part, including as applicable:

1. The ability of the Community Based Lending Organization to
analyze small business applications for Business Loans, to evaluate the
credit worthiness of small businesses, and to monitor and service Business
Loans.

2. The ability of the Community Based Lending Organization to
review every Business Loan application in order to determine, among
other things, the feasibility of the proposed Eligible Use(s) of the financ-
ing requested by the small business applicant, the likelihood of repayment,
and the potential that the loan will generate economic development and
jobs within the State.

3. The ability of the Community Based Lending Organization to
target and market to Minority and Women-Owned Enterprises and other
small businesses that are having difficulty accessing traditional credit
markets.

b) The Corporation is authorized, within available appropriations, to
provide low interest loans to community development financial institu-
tions, in order to provide funding for those lending organizations' loans to
small businesses, located within New York State, that generate economic
growth and job creation within New York State but that are unable to
obtain adequate credit or adequate terms for such credit. If the use of a
community development financial institution is not practicable based upon
an assessment of geographic and administrative capacity and other fac-
tors as determined by the Corporation, then the Corporation is autho-
rized, within available appropriations, to provide low interest loans to the
following other local community based lending organizations: small busi-
ness lending consortia, certified development companies, providers of
United States Department of Agriculture business and industrial guaran-

teed loans, United States Small Business Administration loan providers,
credit unions and community banks.

Section 4250.9 General Requirements.
a) Program funds shall be disbursed to a Community Based Lending

Organization by the Corporation in the form of a Program Loan.
1. The term of the Program Loan shall commence upon closing of the

Program Loan Fund Agreement between the Corporation and the Com-
munity Based Lending Organization.

2. The Program Loan shall carry a low interest rate determined by
the Corporation based on then prevailing interest rates and the circum-
stances of the Community Based Lending Organization.

b) Notwithstanding the performance of the Business Loans made by the
Community Based Lending Organization using Program funds, the Com-
munity Based Lending Organization shall remain liable to the Corpora-
tion with respect to any unpaid amounts due from the Community Based
Lending Organization pursuant to the terms of the Corporation's Program
Loan to the Community Based Lending Organization.

c) At the discretion of the Corporation, a portion of Program loan funds
may be disbursed to the Community Based Lending Organization in the
form of a grant or forgivable loan provided that those funds are used by
the Community Based Lending Organization for administrative expenses
associated with Business Loans to Eligible Borrowers for Eligible Proj-
ects, loan-loss reserves, or other eligible expenses as may be approved in
writing by the Corporation.

d) Notwithstanding any provision of law to the contrary, the Corpora-
tion may establish a Program fund for Program use and pay into such
fund any funds available to the Corporation from any source that are
eligible for Program use, including moneys appropriated by the State.

e) Interest received by the Corporation from Program Loans to Com-
munity Based Lending Organizations may be used at the discretion of the
Corporation for Program Loans and the management, marketing, and
administration of the Program.

f) If the use of a community development financial institution is not
practicable based upon an assessment of geographic and administrative
capacity and other factors as determined by the Corporation, then the
Corporation is authorized, within available appropriations, to provide
low interest loans to the following other local community based lending
organizations: small business lending consortia, certified development
companies, providers of United States Department of Agriculture business
and industrial guaranteed loans, United States Small Business Administra-
tion loan providers, credit unions and community banks.

Section 4250.10 Loan Fund Accounts.
Each Community Based Lending Organization shall deposit Program

funds awarded by the Corporation, repayments, and interest earned into a
bank account in a State or Federal chartered banking institution.

Section 4250.11 Application and Approval Process.
The Corporation shall identify eligible Community Based Lending

Organizations through one or more competitive statewide or local
solicitations.

Section 4250.12 Auditing, Compliance and Reporting.
a) The Community Based Lending Organization shall submit to the

Corporation annual reports and additional reports as requested at the
discretion of the Corporation stating:

1. The number of Business Loans made;
2. The amount of each Business Loan;
3. The amount of Program Loan proceeds used to fund each Business

Loan;
4. The use of Business Loan proceeds by the borrower;
5. The number of jobs created or retained;
6. A description of the economic development generated;
7. The status of each outstanding Business Loan; and
8. Such other information as the Corporation may require.

b) The Corporation may conduct audits of the Community Based Lend-
ing Organization in order to ensure compliance with the provisions of this
section, any regulations promulgated with respect thereto and agreements
between the Community Based Lending Organization and the Corpora-
tion of all aspects of the use of Program funds and Business Loan
transactions.

c) In the event that the Corporation finds substantive noncompliance,
the Corporation may terminate the Community Base Lending Organiza-
tion's participation in the Program.

d) Upon termination of a Community Based Lending Organization's
participation in the Program, the Community Based Lending Organiza-
tion shall return to the Corporation, promptly after its demand thereof, all
Program fund proceeds held by the Community Based Lending Organiza-
tion; and provide to the Corporation, promptly after its demand thereof,
an accounting of all Program funds received by the Community Based
Lending Organization, including all currently outstanding Business Loans
that were made using Program funds. Notwithstanding such termination,
the Community Based Lending Organization shall remain liable to the
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Corporation with respect to any unpaid amounts due from the Community
Based Lending Organization pursuant to the terms of the Corporation's
loans to the Community Based Lending Organization.

e) In the event that a Community Based Lending Organization's
participation in the Program is terminated, the Corporation, in its discre-
tion, can reassign all or part of the award made to such Community Based
Lending Organization to one or more Community Based Lending Organi-
zations that are already administering the Program and that serve the
same Service Area or portions thereof without an additional solicitation.

Section 4250.13 Confidentiality.
a) To the extent permitted by law, all information regarding the

financial condition, marketing plans, manufacturing processes, produc-
tion costs, customer lists, or other trade secrets and proprietary informa-
tion of a person or entity requesting assistance from the Loan Fund
administered through the selected Community Based Lending Organiza-
tions by the Corporation, shall be confidential and exempt from public
disclosures.

b) To the extent permitted by law, no full time employee of the State of
New York or any agency, department, authority or public benefit corpora-
tion thereof shall be eligible to receive assistance under this Program.

Section 4250.14 Non-Discrimination and Affirmative Action.
The Corporation's affirmative action and non-discrimination policies

and programs are grounded in both public policy and applicable law,
including but not limited to, Section 2879 of the Public Authorities Law,
Article 15-A of the Executive Law and Section 6254 (11) of the Unconsoli-
dated Laws. These laws mandate the Corporation to take affirmative ac-
tion in implementing programs. The Corporation has charged the affirma-
tive action department with overall responsibility to ensure that the spirit
of these mandates is incorporated into the Corporation's policies and
projects. Where applicable, the affirmative action department will work
with applicants in developing an appropriate Affirmative Action Program
for business and employment opportunities generated by the Corporation's
participation of the Program.
This notice is intended to serve only as an emergency adoption, to be
valid for 90 days or less. This rule expires March 20, 2013.
Text of rule and any required statements and analyses may be obtained
from: Antovk Pidedjian, Sr. Counsel, New York Urban Development
Corporation, 633 Third Avenue, 37th Floor, New York, NY 10017, (212)
803-3792, email: apidedjian@esd.ny.gov
Regulatory Impact Statement

1. Statutory Authority: Section 9-c of the New York State Urban
Development Corporation Act Chapter 174 of the Laws of 1968 (Uncon.
Laws section 6259-c), as amended (the ‘‘Act’’), provides, in part, that the
Corporation shall, assisted by the Commissioner of Economic Develop-
ment and in consultation with the Department of Economic Development,
promulgate rules and regulations in accordance with the State Administra-
tive Procedure Act.

Section 16-t of the Act provides for the creation of the Small Business
Revolving Loan Fund (the ‘‘Program’’) and authorizes the New York
State Urban Development Corporation d/b/a Empire State Development
Corporation (the ‘‘Corporation’’), within available appropriations, to
provide low interest loans to Community Development Financial Institu-
tions and other Community Based Lending Organizations, in order to
provide funding for those organizations' loans to New York's small busi-
nesses that are unable to obtain adequate credit or adequate terms for such
credit.

2. Legislative Objectives: Section 16-t of the Act (Uncon. Laws section
6266-t, added by Chapter 59, Part N, section 1, of the Laws of 2010) sets
forth the Legislative objective of authorizing the Corporation, within avail-
able appropriations, to provide low interest loans to community develop-
ment financial institutions and other community based lending organiza-
tions, in order to provide funding for those organizations' loans to New
York's small businesses that are unable to obtain adequate credit or ade-
quate terms for such credit. The adoption of 21 NYCRR Part 4250 will
further these goals by setting forth the types of available assistance, evalu-
ation criteria, the application process and related matters for the Program.

3. Needs and Benefits: The State has allocated $25 million to provide
low interest loans to community development financial institutions and
other community based lending organizations, in order to provide funding
for those organizations' loans to New York's small businesses that are un-
able to obtain adequate credit or adequate terms for such credit. Small
businesses have been determined to be a major source of employment
throughout the State. Small businesses have historically had difficulties
obtaining financing or refinancing in order to remain competitive and
grow their operations, and the current economic difficulties have exacer-
bated this problem. Providing loans to small businesses should sustain and
potentially increase the employment provided by such businesses, espe-
cially during this period of historically high unemployment and
underemployment. The Program (i) allows the Corporation to evaluate the

effectiveness of community based lending organizations with respect to
their ability to make loans to credit worthy small businesses, (ii) decentral-
izes to community based lending organizations the evaluation of the credit
and operations of small businesses within the respective communities
served by such organizations, and (iii) enhances the ability of community
based lending organizations to make loans to small businesses in the com-
munities served by such organizations. The rule facilitates these aspects of
the Program by providing for a competitive process to select community
based financial institutions for Program Loans and defining eligible and
ineligible small businesses and eligible uses of the proceeds of loans to
small businesses and other criteria to be applied by the community
development financial institutions in making loans to small businesses.

4. Costs: The Program is funded by a State appropriation in the amount
of twenty-five million dollars. Pursuant to the rule, community based lend-
ing organizations must provide not less than fifty percent of the principal
amount of each small business loan funded with Program funds. The costs
to a community based lending organization involved in the Program would
depend on the extent to which they participate in the Program and their ef-
fectiveness and efficiency in making small business loans. The rule also
provides for approval by the Corporation of fees charged by a community
based lending institutions in connection with loans to small businesses
that use Program funds.

5. Paperwork / Reporting: There are no additional reporting or paper-
work requirements as a result of this rule on community based lending
organizations participating in the Program except those required by the
statute creating the Program such as quarterly and annual reports on the
organization's lending activity and providing information in connection
with an audit by the Corporation with respect to the organization's use of
Program funds. Standard documents used for most other assistance by the
Corporation will be employed in keeping with the Corporation's overall
effort to facilitate the application process for all of the Corporation's
clients.

6. Local Government Mandates: The Program imposes no mandates -
program, service, duty, or responsibility - upon any city, county, town, vil-
lage, school district or other special district.

7. Duplication: The regulations do not duplicate any existing state or
federal rule.

8. Alternatives: While larger financial institutions can potentially
provide small business financing and the community based lending
organizations already provide small business financing, the State has
established the Program in order to enhance the access of small businesses
to such financing, and the proposed rule provides the regulatory basis for
providing low interest loans to community based lending organizations for
lending to small businesses in accordance with the statutory requirements
of the Program.

9. Federal Standards: There are no minimum federal standards related
to this regulation. The regulation is not inconsistent with any federal stan-
dards or requirements.

10. Compliance Schedule: The regulation shall take effect immediately
upon adoption.
Regulatory Flexibility Analysis

1. Effects of Rule: In the rule: ‘‘Small business’’ is defined as a busi-
ness that is resident and authorized to do business in the State, indepen-
dently owned and operated, not dominant in its field, and employs one
hundred or fewer persons on a full time basis; ‘‘Community Development
Financial Institution’’ is defined as community based organization that
provides financial services and products to communities, businesses and
people underserved by traditional financial institutions; and ‘‘Community
Based Lending Organizations’’ is defined as Community Development
Financial Institutions, small business lending consortia, certified develop-
ment companies, providers of United States Department of Agriculture
business and industrial guaranteed loans, United States Small Business
Administration loan providers, credit unions and community banks. The
rule will facilitate the statutory Program's purpose of having New York
State Urban Development Corporation d/b/a Empire State Development
Corporation (the ‘‘Corporation’’) make low interest loans to community
based lending organizations in order to provide funding for those lending
organizations' loans (including microloans in principal amounts equal to
or less than twenty-five thousand dollars) to small businesses, located
within the State, that are unable to obtain adequate credit or credit terms
for such credit.

2. Compliance Requirements: There are no compliance requirements
for small businesses and local governments in these regulations.

3. Professional Services: Applicants do not need to obtain professional
services to comply with these regulations.

4. Compliance Costs: There are no compliance costs for small busi-
nesses and local governments in these regulations.

5. Economic and Technological Feasibility: There are no compliance
costs for small businesses and local governments in these regulations so
there is no basis for determining the economic and technological feasible
for compliance with the rule by small businesses and local governments.
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6. Minimizing Adverse Impact: This rule has no adverse impacts on
small businesses or local governments because it is designed to provide
low interest loans to community based lending organizations in order to
enhance the ability of such organizations to fund loans to small businesses.

7. Small Business and Local Government Participation: A number of
community based lending organizations that engage in lending to small
businesses responded to a survey circulated by the Corporation regarding
implementation of the program as reflected in the rule.
Rural Area Flexibility Analysis

1. Types and Estimated Numbers of Rural Areas: Community develop-
ment financial institutions and other community based lending organiza-
tions serving all of the 44 counties defined as rural by the Executive Law
§ 481(7), are eligible to apply for the Small Business Revolving Loan
Fund (the ‘‘Program’’) assistance pursuant to a State-wide request for
proposals.

2. Reporting, Recordkeeping and Other Compliance Requirements and
Professional Services: The rule will not impose any new or additional
reporting or recordkeeping requirements other than those that would be
required of any community based lending organization receiving a similar
loan regarding such matters as financial condition, required matching
funds, and utilization of Program funds, and the statutorily required an-
nual report on the use of Program funds; no affirmative acts will be needed
to comply other than the said reporting requirements and the making of
loans to small businesses in the normal course of the business for any
community based lending organization that receives Program assistance;
and, it is not anticipated that applicants will have to secure any profes-
sional services in order to comply with this rule.

3. Costs: The costs to community based lending organizations that par-
ticipate in the Program would depend on the extent to which they choose
to participate in the Program, including the amount of required matching
funds for their Program loans to small businesses and the administrative
costs in connection with such small business loans and the fees, if any,
changed to small businesses in connection with loans to such businesses
that include Program funds.

4. Minimizing Adverse Impact: The purpose of the Program is to
provide loans to community based lending organazations in order to
enhance the ability of these entities to make loans to small businesses, es-
pecially those small businesses that may not be able to borrower funds at
acceptable rates from larger financial institutions. This rule provides a
basis for cooperation between the State and CBLOs, including CBLO that
serve rural areas of the State, in order to maximize the Program's effective-
ness and minimize any negative impacts for such CBLO and the small
businesses, including small businesses located in rural areas of the State,
that such CBLOs serve.

5. Rural Area Participation: This rule maximizes geographic participa-
tion by not limiting applicants to those located only in urban areas or only
in rural areas. A number of CBLOs that engage in lending to rural and
urban small businesses responded to a survey circulated by the Corpora-
tion regarding implementation of the Program. Their comments were
considered in the rulemaking process.
Job Impact Statement

These regulations will not adversely affect jobs or employment op-
portunities in New York State. The regulations are intended to improve
the economy of New York by providing greater access to capital for main
street everyday small businesses. The Program is targeted to minorities,
women and other New Yorkers who have difficulty accessing regular
credit markets.

There will be no adverse impact on job opportunities in the state.
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