
RULE
REVIEW

Department of Health
Pursuant to the State Administrative Procedure Act Section 207 and

202-d, the Department of Health invites public comment on the
continuation or modification of the following rules. Public comments
will be accepted for 45 days from the date of publication in the State
Register and should be submitted to Katherine Ceroalo, Bureau of
House Counsel, Regulatory Affairs Unit, Corning Tower, Room 2438,
Empire State Plaza, Albany, NY 12237 by email at
REGSQNA@health.ny.gov.

Title 10 NYCRR - Five Year Review
Amendment of Subpart 6-2 of Title 10
(Ocean Surf Bathing Beaches and Automated External Defibrilla-

tors (AEDs))
Statutory Authority:
Public Health Law Section 225
Description of the regulation:
The regulation requires automated external defibrillation (AED)

equipment and at least one lifeguard trained in the use of an AED at
regulated surf beaches during all hours of operation. The regulation
further requires all ocean surf beaches operated by a homeowners as-
sociation to have qualified surf lifeguards on duty, and to comply with
Subpart 6-2 of the State Sanitary Code. The regulation should continue
without modification.

Addition of Section 23.5 to Part 23 of Title 10
(Expedited Partner Therapy to Treat Chlamydia Trachomatis)
Statutory Authority:
Public Health Law Section 2312
Description of the regulation:
The regulation permits health care providers to provide Chlamydia

trachomatis patients with antibiotics or a written prescription for
antibiotics to deliver to his or her sexual partner(s) without prior clini-
cal assessment of those partners. The regulation furthers an important
goal to reduce the incidence of Chlamydia re-infection and augments
provider options for managing the care of Chlamydia patients. The
regulation should continue without modification.

Amendment of Part 40 of Title 10
(State Aid for Public Health Services: Counties and Cities)
Statutory Authority:
Public Health Law Section 602(3)(a)
Description of the regulation:
10 NYCRR Part 40 establishes regulations regarding State Aid to

local health departments for general public health work. Subpart 40-1
establishes the administrative aspects of the State Aid program.

In 2010, certain Subpart 40-1 regulations relating to State Aid
eligibility were amended. Effective December 31, 2014, Subpart 40-1
was repealed and a new Subpart 40-1 was issued. The new Subpart
40-1 clarifies, simplifies and modernizes certain regulations related to
the administrative aspects of the State Aid program.

Part 42 establishes regulations for State Aid for public health

laboratories. Part 42 was also amended in 2010 to eliminate State Aid
for laboratory services that do not support public health programs.
The Part 42 regulations should continue without modification.

Amendment of Sections 40-1 & 40-3 of Title 10
(State Aid for Public Health Services: Counties and Cities -

Reimbursement to Municipalities per PHL Article 6 for Home Health
Services)

Statutory Authority:
Public Health Law Section 602(3)(a)
Description of the regulation:
10 NYCRR Part 40 establishes regulations regarding State Aid to

local health departments for general public health work. Subpart 40-1
establishes the administrative aspects of the State Aid program. In
2010, certain regulations relating to State Aid for home health ser-
vices provided by the local health department were amended.

Effective December 31, 2014, Subpart 40-1 was repealed and a new
Subpart 40-1 was issued. The new Subpart 40-1 clarifies, simplifies
and modernizes the regulations related to the administrative aspects of
the State Aid program, including those for home health services
provided by the local health departments.

Subpart 40-3, related to optional programs reimbursable for State
Aid, was also repealed effective December 31, 2014.

Amendment of Subpart 43-2 of Title 10
(HIV Uninsured Care Programs)
Statutory Authority:
Public Health Law Sections 2776(1)(e), 201(1)(h) & (p) & 206(3)
Description of the regulation:
The regulation supports access to medications, primary care and in-

surance premium assistance for uninsured and underinsured New
Yorkers. The regulation must be retained without modification to as-
sure continued access to life saving treatments and health care. The
regulation should continue without modification.

Addition of New Part 48 to Title 10
(Palliative Care Certified Medical Schools and Residency Pro-

grams)
Statutory Authority:
Public Health Law Sections 2807-n
Description of the regulation:
Section 48.10 establishes the criteria for New York Medical Schools

and Residency programs to become certified. The regulation provides
that in order to become NYS certified the school must be accredited
by the Liaison Committee on Medical Education or the American
Osteopathic Association.

Section 48.20 provides for the Commissioner or his/her designee to
award designation upon receipt of an application from a NYS Medical
School or residency program which meets the criteria in 48.10

The regulations should continue without modification.
Amendment of Subpart 55-2 of Title 10
(Environmental Testing for Critical Agents Using Autonomous

Detection Systems (ADS))
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Statutory Authority:
Public Health Law Section 502
Description of the regulation:
This amendment to Subpart 55-2, which revised Sections 55-2.10

and 55-2.13, as well as added a new Section 55-2.14, established stan-
dards for the certification and operation of environmental laboratories
that seek approval to engage in critical agent testing by means of new
technologies, including polymerase chain reaction (PCR)-based
methods and immune-based bioassays employed at a fixed-base facil-
ity, or by use of an autonomous detection system (ADS) deployed in
the field. An ADS is, generally speaking, an automated, real-time,
self-contained sampling and analytical system for detection of critical
agents situated outside a fixed-base laboratory. The regulations should
continue without modification.

Amendment of Section 60-1.13 of Title 10
(WIC Vendor Minimum Stocking Requirements)
Statutory Authority:
Public Health Law Section 2500
Description of the regulation:
10 NYCRR 60.1.13 sets forth the criteria that a retail vendor must

meet in order to become an approved vendor for the New York State
Women, Infant and Children’s (WIC) supplemental food program.

The regulations, as they pertain to minimum stocking requirements,
should continue without modification. However, the Department
intends to propose amendments to other provisions of the existing
regulation to conform to U.S. Department of Agriculture (USDA)
program requirements regarding vendor authorization and manage-
ment including vendor participant ratio, geographic proximity and
transaction volume of nearby vendors.

Amendment of Subpart 69-4 of Title 10
(Early Intervention Program)
Statutory Authority:
Public Health Law Sections 2540 - 2559-b
Description of the regulation:
These regulations set forth State requirements, in conformance with

federal requirements, for New York’s Early Intervention Program for
infants and toddlers ages birth to three years and their families. The
regulations include definitions, child find to identify potentially
eligible children, provider qualifications and standards, multidisci-
plinary evaluations, initial and ongoing eligibility criteria, individual-
ized family service plans, service delivery options and standards, mon-
itoring of providers, procedural safeguards, transition, content and
retention of records, and computation of reimbursement rates for
program services. These regulations must be revised to conform to
revised federal regulations and amendments to state statute.

Amendment of Appendix 75-A of Part 75 of Title 10 - Wastewater
Standard-Residential Onsite Systems

Statutory Authority:
Public Health Law Section 201(1)(l)
Description of the regulation:
The regulation sets forth design standards to be met in the construc-

tion of residential onsite wastewater treatment systems. These design
standards provide for the safe, sanitary means of treating and dispers-
ing wastewater. The Department intends to propose amendments to
the regulations to delete reference to obsolete standards.

Amendment of Subpart 86-8 of Title 10
(Ambulatory Patient Groups (APGs) Methodology)
Statutory Authority:
Public Health Law Section 2807(2-a)
Description of the regulation:
Modifies existing APG transition provisions for new providers and

the listing of APG reimbursable and non-reimbursable services. The
regulation should continue without modification.

Amendment of Subpart 86-8 of Title 10
(Ambulatory Patient Groups (APGs) Outpatient Rate Setting Meth-

odology)

Statutory Authority:
Public Health Law Section 2807(2-a)(e)
Description of the regulation:
To refine APG payment methodology regarding new APG weights,

new procedure-based weights & minor changes in APG payment rules.
The regulation should continue without modification.

Amendment of Parts 405, 410, 420, 600, 703, 705, 709 and 710 of
Title 10

(Revisions to Certificate of Need (CON) Process for Threshold
Levels)

Statutory Authority:
Public Health Law Sections 2802 and 2803(2)(a)
Description of the regulation:
The regulations set forth the dollar cost thresholds that determine

the various levels of CON review—limited, administrative or full
review—for construction projects by health care facilities subject to
Article 28 of the Public Health Law. The regulations should continue
without modification.

Amendment of Sections 405.3, 405.9, 405.10, 415.26, 751.6,
763.13, 766.11, and 793.5 of Title 10

(Personnel Health Amendments and Medicare Conditions of Partici-
pation)

Statutory Authority:
Public Health Law Sections 2800, 2803, 3612 and 4010
Description of the regulation:
The regulations were amended to permit the use of the FDA-

approved blood assays for the detection of latent TB infection, as an
alternative to the skin test as a condition of employment or affiliation
in general hospitals, diagnostic and treatment centers, nursing homes,
certified home health agencies, long term home health care programs
or AIDS home care programs, licensed home care service agencies,
and hospices. In addition, the amendments were made to update the
regulations to be consistent with federal requirements (Medicare
Conditions of Participation) regarding the timeframe for completion
of the hospital admission history and physical examinations, and for
authentication of verbal orders and persons who may authenticate
verbal orders in hospitals. The regulations should continue without
modification.

Amendment of Sections 405.6, 405.7, 405.19, 708.5 of Title 10
(Hospital Minimum Standards and Appropriateness Review)
Statutory Authority:
Public Health Law Section 2803
Description of the regulation:
The regulations were amended to allow hospitals a five year “look

back” period of a person’s employment instead of ten years when
granting privileges to physicians, podiatrists and dentists. The existing
regulation concerning patient’s rights prohibited hospitals from
discriminating against patients on the basis of race, color, religion,
sex, national origin, disability, sexual orientation, or source of
payment. This amendment added a prohibition against discrimination
based on age. In addition, hospital emergency department require-
ments were amended to allow hospitals with less than 15,000 emer-
gency department visits a year to staff their emergency departments
with a supervising or attending physician who is not present, but is
available within 30 minutes, instead of the previous requirement of 20
minutes, provided that a nurse practitioner or physician assistant is on
site. The regulations should continue without modification.

Amendment of Section 405.12 of Title 10
(Circulating Nursing Required)
Statutory Authority:
Public Health Law Sections 2800, 2803(2) and 2805-s
Description of the regulation:
The regulation was amended to implement Chapter 158 of the Laws

of 2008. This chapter law requires general hospitals to employ a
registered nurse, qualified by training and experience, to be present as
a circulating nurse, in any and each separate operating room where
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surgery is performed for the duration of the operative procedure. The
regulation should continue without modification.

Amendment of Section 709.3 of Part 709 of Title 10
(Residential Health Care Facility (RHCF) Bed Need Methodology)
Statutory Authority:
Public Health Law Section 2803(2)
Description of the regulation:
The regulation lists the factors and formulas used in the calculation

of the public need for residential health care facility beds as reviewed
in the Certificate of Need (CON) process under Article 28 of the Pub-
lic Health Law. The regulation should continue without modification.

Amendment of Parts 711, 712, 713, 714, 715 & 716 of Title 10
(Standards of Construction for Health Care Facilities)
Statutory Authority:
Public Health Law Section 2803(2)
Description of the regulation:
These regulations establish architectural, engineering and construc-

tion standards for hospitals, nursing homes, diagnostic and treatment
centers and other facilities subject to Article 28 of the Public Health
Law. The Department intends to amend these parts to require that
future health care facility construction projects conform to the 2014
edition of Guidelines for Design and Construction of Health Care
Facilities.

Amendment of Section 755.6 of Part 755 of Title 10
(Post Anesthesia Evaluations at Freestanding and Hospital Off-Site

Ambulatory Surgery Centers (ASCs))
Statutory Authority:
Public Health Law Section 2803
Description of the regulation:
This amendment was made to conform the regulation with a federal

regulatory change (42 CFR 416.42), which specifies that in the
ambulatory surgery center (ASC) setting the post anesthesia assess-
ment must be completed and documented by a physician, anesthetist,
or certified registered nurse anesthetist (CRNA). Previously, the
regulation only authorized a physician to evaluate each patient for
proper anesthesia recovery in ASCs. The regulation now permits
CRNAs and dentists (the federal definition of physicians includes
dentists) to conduct the post-anesthesia evaluation. The regulation
should continue without modification.

Title 18 NYCRR - Five Year Review
OFFICE OF HEALTH INSURANCE PROGRAMS, DIVISION

OF LONG TERM CARE
Amendment of Section 505.23 of Title 18
(Certified Home Health Agency Program)
(RAU # 10-08)
Effective: 11/17/10
Statutory Authority:
Social Services Law Sections 363-a(2), SSL 365-a(2)(d)
Description of the regulation:
Sets forth the requirements for Medicaid payment for home health

services provided by a certified home health agency. The regulation
should continue without modification.

Title 10 NYCRR - Ten Year Review
Amendment of Section 2.1(a) of Title 10 (Communicable Diseases-

Addition of Laboratory Confirmed Influenza)
Statutory Authority:
Public Health Law (PHL) §§ 225(4) and (5)(a), (g) and (h)
Description of the regulation:
This amendment to the regulation added laboratory confirmed

influenza to the NYS list of reportable communicable diseases. This
initiative protected the public health by permitting closer monitoring
of communicable diseases. This addition was the basis for the
Department's enhanced monitoring of influenza and has been instru-
mental in the prompt identification and surveillance of unusual strains

of influenza circulating in NYS such as the novel A influenza
H1N1virus. Requiring laboratories to electronically submit confirmed
influenza laboratory data via the NYSDOH electronic clinical labora-
tory reporting system (ECLRS) permitted adequate disease monitor-
ing without unnecessarily burdening the disease reporting system.
During the 2008-2009 influenza season there were 30,144 laboratory
reports of confirmed influenza received via ECLRS which has more
than doubled the number of cases previously reported. This data al-
lowed the department to characterize the outbreak, watch for changes
in transmission, monitor for antiviral resistance, determine geographic
and temporal changes and mount an appropriate public health
response. For these reasons, amending the list of reportable com-
municable diseases to add laboratory confirmed influenza, should be
retained. The Department intends to further amend the list of report-
able diseases set forth in the regulation in the future.

Revisions to Subparts 5-1, 5-2, Repeal existing Appendix 5-B and
add a new Appendix 5-B, and addition of a new Appendix 5-D to Part
5 of Title 10 (Water Well Construction)

Statutory Authority:
PHL §§ 201, 206(18), 225 and 1120
Description of the regulation:
Section 206 of Public Health Law was amended in 1999 to require

the Department to promulgate standards for water wells, including
drilling, construction, abandonment, repair, maintenance, water flow
and pumps. Extensive outreach to water well drillers, other interested
parties and also to other states with long-standing water well programs
was conducted to assure that all directives of the law were
implemented. Appendix 5-B was promulgated, containing standards
for all water supply wells, including both residential and public water
supply wells. Appendix 5-D was promulgated to include supplemen-
tary and complementary requirements for public water supply wells.
Subparts 5-1 and 5-2 were revised to accommodate 5-B and 5-D as
reference standards. These rules should continue without modification.

Amendment of Section 5-1.52 and 5-1.91 of Subpart 5-1 of Title 10
(Treatment, Monitoring and Reporting for Radionuclides)

Statutory Authority:
PHL § 225
Description of the regulation:
These referenced sections of Subpart 5-1 were amended to incorpo-

rate and reflect federal regulations promulgated by the U.S. Environ-
mental Protection Agency. New maximum containment levels, moni-
toring frequencies, notification and compliance requirements for
various radionuclide contaminants were established, as were provi-
sions for variances from specified treatment techniques. In order for
the NYSDOH to maintain primacy for the Public Water Supervision
Program and to insure continued public health protection, these regula-
tions must continue to be implemented and enforced. These regula-
tions should continue without modification.

Amendment of Sections 69-1.1, 69-1.2 and 69-1.3 of Subpart 69-1
of Title 10 (Newborn Screening Panel)

Statutory Authority:
PHL § 2500-a
Description of the regulation:
The regulation designates diseases or conditions which must be

included in the state's newborn screening panel, and enumerates the
responsibilities of the hospital CEO with regard to such screening, in
accordance with the Department’s mandate to prevent infant and child
mortality, morbidity and diseases and disorders of childhood. The rule
implemented the public health aims of early identification and timely
medical intervention for all the State’s youngest citizens. These
regulations should continue without modification.

Addition of new Subpart 69-9 to Title 10 (Standardized Autopsy
Protocols for Unanticipated Infant Deaths)

Statutory Authority:
PHL § 4210, as amended by Chapter 58 of the Laws of 2002
Description of the regulation:
The regulation was established to provide standardized autopsy

protocols. The Infant Autopsy Protocol is intended to:
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D Ensure comprehensive postmortem examinations of infants who
die suddenly and unexpectedly.

D Provide findings to correlate with the decedent’s medical history.
D Provide findings to correlate with the death scene investigation.
D Develop documentation that justifies the autopsy diagnoses.
D Establish accurate causes of death.
D Develop accurate vital statistics, information and records.
D Assist in prioritizing the allocation of health care resources.
D Fulfill criteria to make a diagnosis of Sudden Infant Death

Syndrome (SIDS)
D Allow comparison of SIDS and sudden, unexpected death cases

in different locales.
It is recommended that the regulation continue without

modification.
Amendment of 86-1.89 of Part 86 of Title 10 (Supplemental

Distributions of Regional Professional Education Pools)
Statutory Authority:
PHL § 2807-m(5)
Description of the regulation:
This regulation defined “reform goals” for the Supplemental Distri-

bution of Regional Education Pools and specified the method of
distributing funds to the pools. This rule was eliminated in 2011 as
part of the 2009/2010 Executive Budget implementation.

Addition of Subpart 86-8 of Part 86 of Title 10 (Rates of Payment
for Limited Home Care Agencies)

Statutory Authority:
Laws of 1995, Chapter 81, section 105-d as amended by Laws of

1997, Chapter 433, section 69
Description of the regulation:
The regulation establishes a rate of payment for limited home care

services agencies to reduce Medicaid expenditures for certain personal
care services furnished to eligible residents of an adult home or
enriched housing program. It provides reimbursement directly to the
limited home care services agency rather than an outside personal care
provider or certified home health agency. The regulation should
continue without modification.

Amendment of Subpart 98-1 of Title 10 (Managed Care Organiza-
tions)

Statutory Authority:
PHL Article 44
Description of the regulation:
Article 44 was amended by Chapter 649 and 705 of the Laws of

1996, Chapter 433 of the Laws of 1997 and Chapter 659 of the Laws
of 1997 in relation to Medicaid managed care, managed care consumer
rights and managed long term care programs. The amendments
changed the title and clarified the department’s authority over speci-
fied forms of managed care organizations, including primary care
partial capitation providers, HIV special needs plans and managed
long term care plans. The regulations removed obsolete provisions
and provided clearer guidance to the health care industry concerning
certification and operational requirements for managed care
organizations. This regulation should continue without modification
because it is necessary for the operation of managed care programs in
NYS.

Amendment of Sections 128-1.6 and 128-3.8 of Title 10 (New York
City Watershed Rules and Regulations)

Statutory Authority:
PHL §§ 1100-1103
Description of the regulation:
The Department adopted amendments to NYC's Watershed Rules

and Regulations at New York City's request for the purpose of protect-
ing the water quality of NYC reservoir sources. These amendments
were also necessary for NYC to maintain the “filtration avoidance” is-
sued by U.S. Environmental Protection Administration and NYSDOH
for the City's Catskill/Delaware sources. Due to recent federal and
state regulatory changes and in order to implement new “filtration

avoidance” mandates, these regulations should be amended. The
Department plans to propose amendments to this regulation that will
continue to protect NYC’s watersheds and preserve NYC’s Filtration
Avoidance Determination (FAD). This regulation should continue
until the proposed amendments are adopted.

Amendment of Section 131.1 of Title 10 (City of Syracuse-
Watershed Rules and Regulations)

Statutory Authority:
PHL § 1100
Description of the regulation:
The Department adopted amendments to the City of Syracuse's

Watershed Rules and Regulations at Syracuse's request for the
purpose of protecting the water quality of Syracuse's Skaneateles Lake
source. These amendments were also necessary for the City of Syra-
cuse to maintain “filtration avoidance,” previously issued by NYS-
DOH for this source. These regulations should continue without
modification.

Addition of new Section 400.10 to Part 400; Addition of new
subdivision (f) to 763.11, new subdivision (o) to 766.9 and new
subdivision (n) to 793.1 of Title 10 (Health Provider Network (HPN)
Access and Reporting Requirements)

Statutory Authority:
PHL §§ 2800, 2803, 3612 and 4010
Description of the regulation:
This regulation required Article 28 facilities, home care facilities

and hospices to establish and maintain health provider network (HPN)
accounts with the Department of Health for the purpose of exchanging
information with the Department in a rapid and efficient manner in
times of emergency or urgent matters. The HPN is a secure web-based
application that can be utilized by facilities to receive current and up-
to-date information as well as submit data to specialized programs for
reporting or surveillance purposes. In times of emergencies or urgent
matters, such as disease outbreaks, it is imperative that facilities
receive from and submit to the Department information in a rapid, ef-
ficient manner. The HPN, a free service, is the best means to ensure
this exchange of information. These regulations should continue
without modification.

Amendment of Section 400.18, Appendix C-4 & C-5 of 400.18 and
Section 405.27 (Emergency Department Data Collection by SPARCS)

Statutory Authority:
PHL § 2816
Description of the regulation:
Section 400.18 regulates the operation of the Statewide Planning

and Research Cooperative System (SPARCS). The Department
intends to repeal the current Section 400.18 and a new Section 400.18
will be promulgated. The reasons for the complete revision are to
delete obsolete language and to update the regulation. The new Sec-
tion 400.18 will authorize SPARCS to collect additional outpatient
data not currently being collected by SPARCS from general hospitals
and diagnostic and treatment centers licensed under Article 28 of the
Public Health Law. This regulation should continue until it is amended.

Amendment of Sections 405.21, 407.14, 708.2, 708.5, 711.4 and
Addition of new Part 721 of Title 10 (Perinatal Regionalization)

Statutory Authority:
PHL §§ 2500, 2800, 2803(2) and 2803-j
Description of the regulation:
These regulatory changes updated previous requirements for

maternal and newborn care, and formalized perinatal regionalization
and designation requirements. The new Part 721 was added to collect
in one section all the regulations governing the perinatal regionaliza-
tion system, which had been divided among several sections of the
New York State Hospital Code. The regulatory changes also described
the kinds of resources that should be available for different levels of
hospitals, and deleted outdated appropriateness- review standards used
in the 1985 designation of hospitals at different levels of high-risk
neonatal care.

These regulations govern the perinatal regionalization system, in
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which Regional Perinatal Centers (RPCs) coordinate the perinatal
delivery system within their region; provide critical care and transport
of pregnant women and infants; provide specialty care, including
pediatric open heart surgery; and oversight of quality improvement
activities within affiliate hospitals. Perinatal regionalization plays a
critical role in reducing maternal and newborn morbidity and
mortality.

Section 405.21 for hospital-based perinatal services was amended
to support perinatal regionalization efforts, and to clarify and simplify
some other existing regulatory requirements.

Sections 407.14, 711.4(d)(21) and (e)(10) were amended to reflect
the change in terminology in section 405.21 in which hospital-based
‘‘maternity and newborn’’ services began to be referred to as ‘‘perina-
tal’’ services.

Section 708.2(b)(6) and Section 708.5(f) were repealed since new
Part 721 integrated the requirements for perinatal re-designation and
regionalization in one section.

Part 721 defines the perinatal regionalization system including
requirements for affiliation agreements between Levels I, II and III
hospitals and regional perinatal centers (RPCs), staffing requirements
and quality improvement activities. The regulations formalize the
designation process, update the Department of Health expectations for
resources to be available at each level of care, and clarify the relation-
ship between Levels I, II, and III programs and RPCs.

These regulations should continue without modification.
Amendment of Sections 703.6 and 710.1 of Title 10 (Part-Time

Clinics)
Statutory Authority:
PHL § 2803(2)
Description of the regulation:
Since its issuance in 2005, the current regulation has proven ade-

quate to help ensure that services provided in part-time clinics are ap-
propriate to those settings, and that the existing number of part-time
clinics is sufficient to promote access to needed care. The regulation
has also guarded against the operation of an excess number of part-
time clinics, which occurred in some parts of the State prior to the
amendment of the rule. The regulations should continue without
modification.

Amendment of Sections 708.2, 708.5 and 709.16 of Title 10
(Review Criteria for Therapeutic Radiology)

Statutory Authority:
PHL § 2803(2)
Description of the regulation:
The regulations establish a methodology to be used to evaluate pub-

lic need for therapeutic radiology devices as affected by prevailing
medical practice in the use of these devices for curative and palliative
care. The regulations should continue without modification.

Amendment of Sections 709.16 and 709.17 of Title 10 (Need
Methodology for Long-Term Ventilator Beds in Nursing Homes)

Statutory Authority:
PHL § 2803(2)
Description of the regulation:
The current regulation provides a methodology to be used in the

evaluation of certificate of need applications for certification of long
term ventilator beds. Since its issuance in 2005, the regulation has
ensured that long-term ventilator beds are distributed throughout the
State in a manner that both provided sufficient access to care and
guarded against the costs associated with the operation and mainte-
nance of beds in excess of those needed. The regulation should
continue without modification.

Amendment of Section 763.13, Section 766.11 and addition of new
Section 400.32 to Title 10 and amendment of Section 505.14 of Title
18 (Criminal History Record Check)

Statutory Authority:
PHL §§ 201, 2803 and 3612 and Social Services Law (SSL) § 363-a
Description of the regulation:
Section 400.23 related to the criminal history record check program

and was repealed on December 19, 2007. It was replaced by Section
402 which implemented the statutory criminal history record check
program defined in PHL Article 28-E. Sections 763.13, 766.11 of
Title 10, and the amendment of Section 505.14 of Title 18 added a
criminal background check requirement under Section 402. Although
the CHRC program had been covered by emergency regulations since
August 2006, permanent regulations became effective on December
2, 2009. The regulation should continue without modification.

Title 18 NYCRR - Ten Year Review
Amendment of 360-4.10(a)(9) of Title 18 (Spousal Impoverishment

Budgeting)
Statutory Authority:
SSL § 366-c (2)(d)
Description of the regulation:
This regulation clarified that the community spouse's pension/

retirement funds are resources of the community spouse which are to
be included for purposes of determining the community spouse
resource allowance and determining the institutionalized spouse's
Medicaid eligibility. These funds are considered otherwise available
to the community spouse under spousal impoverishment budgeting
rules. This regulation should continue without modification.

Amendment of Section 486.2 and 486.5 of Part 486 of Title 18
(Adult Care Facility Inspection Reports)

Statutory Authority:
SSL §§ 460 and 461
Description of the regulation:
These amendments changed the requirement that an adult care fa-

cility inspection report include areas where the facility met or
exceeded compliance with regulation and also steps for rectification
of violations. The amendment provides that a report need only include
a statement attesting that areas reviewed are deemed to be in compli-
ance with applicable requirements if no violation is noted. The report
may also include directions as may be appropriate as to the manner
and time in which compliance with applicable requirements of law
and regulation of the Department shall be effected. The regulations
should continue without modification.

Addition of new subdivision (k) to Section 487.12, new subdivision
(m) to Section 488.12 and new subdivision (k) to Section 490.12 of
Title 18 (Health Provider Network (HPN) Access and Reporting
Requirements – Adult Facilities)

Statutory Authority:
SSL §§ 460 and 461
Description of the regulation:
This regulation required adult homes, enriched housing programs

and residences for adults to establish and maintain health provider
network (HPN) accounts with the Department of Health for the
purpose of exchanging information with the Department in a rapid
and efficient manner in times of emergency or urgent matters. The
HPN is a secure web-based application that can be utilized by facili-
ties to receive current and up-to-date information as well as submit
data to specialized programs for reporting or surveillance purposes. In
times of emergencies or urgent matters, such as disease outbreaks, it is
imperative that facilities exchange information with the Department
in a rapid, efficient manner. The HPN, a free service, is the best means
to ensure this exchange of information. This regulation should
continue without modification.

Amendment of Section 505.5 of Part 505 of Title 18 (Medicaid
Enteral Nutrition Reimbursement Methodology)

Statutory Authority:
PHL § 230(1)(a)
Description of the regulation:
This methodology remains appropriate and consistent with the pay-

ment policy of other medical care insurers on this subject. This regula-
tion should continue without modification.

Title 10 NYCRR – Fifteen Year Review
Amendment of Parts 2 and 23 of Title 10 (Communicable Diseases)
Statutory Authority:
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PHL §§ 225(4) and (5)(a), (g) and (h)
Description of the regulation:
This regulation protected the public health by permitting closer

monitoring of communicable diseases. Diseases and infections of
substantial public health importance were added to the list of com-
municable diseases that must be reported to public health authorities
and/or require specimen submission for laboratory testing. These
changes facilitated the diagnosis and treatment of disease and
implementation of preventive measures to stop the spread of disease.
In addition, the regulation eliminated from both the reporting list and
the list of diseases requiring specimen submission diseases that were
no longer of significance. In addition to rabies, clarification of report-
ing, prevention and control measures and treatment procedures were
also made for emerging infections such as West Nile virus, and Severe
Acute Respiratory Syndrome (SARS). The regulation was amended in
2005 to add confirmed influenza to the list of reportable com-
municable disease. These regulations should be retained without
modification. The Department intends to amend the list of reportable
communicable diseases in Part 2 in the future.

Amendment of Subparts 6-1 and 6-2 of Title 10 (Swimming Pools
and Bathing Beaches)

Statutory Authority:
PHL §§ 225(4) and 225(5)
Description of the regulation:
Prior to the amendments, the regulation stated that temporary

residence/campground bathing facilities were not required to provide
lifeguards for their bathing facilities in 1991 or 1992 and may provide
supervision through patron use rules and signage or a responsible
person, depending on the level of supervision required at that time.
The amendments allowed all temporary residence and campground
operators, except those with ocean surf beaches, to select the level of
supervision at swimming pools and bathing beaches operated as part
of their temporary residence or campground, regardless of the supervi-
sion level provided in 1991 or 1992. The amendments provided a
uniform standard allowing the same opportunity for selection of bath-
ing facility supervision at all regulated temporary residences and
campgrounds in the state, eliminating the differential standards that
existed in the State. Also, the amendments clarified the intent, by
specifying that parents, guardians, or similar adults must accompany
children less than 16 years of age to a Supervision Level IV bathing
facility. The regulation should continue without modification.

Amendment of Sections 12.2, 12.3, 12.13 and 23 of Title 10
(Regulation Affecting Nurse Practitioners, Licensed Nurses and Mid-
wives)

Statutory Authority:
PHL § 225
Description of the regulation:
Amendments to these regulations were adopted to bring these pro-

visions into conformance with amendments to Articles 139 (Nursing)
and 140 of the Education Law (Midwife Practice Act). Article 140 of
the Education Law, enacted in 1992, defined and established licensure
and practice standards for the practice of midwifery. Those amend-
ments rendered several provisions of the Department’s regulations ei-
ther obsolete or inconsistent with the new law. The regulations should
continue without modification.

Repeal of Subpart 24-1 of Title 10 (AIDS Reporting)
Statutory Authority:
PHL §§ 225(4) and 225 (5)(a)
Description of the regulation:
This regulation deleted provisions to conform to Part 63 amend-

ments requiring HIV and AIDS case reporting. The deletions continue
to be necessary. The regulation should continue without modification.

Amendment of Parts 36, 58, 66, 69, 82, 85 and 766 of Title 10
(Nurse Midwives)

Statutory Authority:
PHL §§ 576, 2164, 2500-a, 2522(6) and 4175; SSL §§ 364(2) and

365-a

Description of the regulation:
Amendments to these regulations were adopted to bring these

regulations into conformance with the amendments to Articles 139
(Nursing) and 140 of the Education Law (Midwife Practice Act).
Article 140 of the Education Law, enacted in 1992 defined and
established licensure and practice standards for the practice of
midwifery. Those amendments rendered several provisions of the
Department’s regulations either obsolete or inconsistent with the new
law. This regulation should continue without modification.

Amendment of Part 52 of Title 10 (Tissue Banks and Nontransplant
Anatomic Banks)

Statutory Authority:
Article 43-B of the PHL
Description of the regulation:
This regulation details administrative and technical requirements

pertaining to the collection, processing, storage, and distribution of
tissue and nontransplant anatomic parts so as to protect the health of
donors and recipients and advance the safety and utility of tissue and
nontransplant anatomic parts for transplant, therapy, education, and
research, as applicable. The regulations are consistent with scientific
and technological advances, and should continue without
modification.

Amendment of Subpart 58-2 of Title 10 (Blood Banks)
Statutory Authority:
PHL Article 31
Description of the regulation:
Subpart 58-2 amendments provided technical standards for NYS-

permitted blood banks that collect, process, store, distribute and/or
transfuse blood and blood components, and laboratories that perform
related testing. The Department's efforts to ensure the safety of the
blood supply and prevent adverse reactions in donors and transfusion
recipients must be maintained through continuation of Subpart 58-2.
The regulation should continue without modification.

Amendment of Part 63 of Title 10 (HIV/AIDS Testing, Reporting
and Confidentiality of HIV Related Information)

Statutory Authority:
PHL §§ 2786 and 2139
Description of the regulation:
This regulation described the protocols and procedures required for

HIV/AIDS testing, reporting and confidentiality of HIV related
information. Revisions to specific sections of Part 63 are being
proposed currently to implement revisions to PHL sections 2781 and
2135.

Addition of Section 68.6 of Title 10 (Distributions from the Health
Care Initiatives Pool for Poison Control Center Operations)

Statutory Authority:
PHL §§ 2500-d(7) and 2807-1(l)(c)(iv)
Description of the regulation:
This regulation described the methodology for distributing funds

from the Health Care Initiatives Pool to regional poison control
centers. The regulation should continue without modification.

Amendment of Section 80.132 of Title 10 (Hypodermic Syringes
and Needles)

Statutory Authority:
PHL §§ 3308 and 3381
Description of the regulation:
This regulation designates persons or classes of persons who may

obtain and possess hypodermic needles and syringes without a pre-
scription for use within the scope of their professions or activities,
subject to additional conditions as specified. The regulation imple-
ments Public Health Law section 3381(1)(b), which authorizes the
Commissioner to designate such persons, and eliminates unnecessary
barriers in the provision of care to patients and animals. This regula-
tion should continue without modification.

Amendment of Section 86-2.30 of Title 10 (PRI Instructions)
Statutory Authority:

NYS Register/March 4, 2015Rule Review

64



PHL §§ 2803(2), 2807(3) and 2808
Description of the regulation:
This regulation modified the instructions for completing the PRI

form to recognize certain medical treatments provided to persons
newly admitted as nursing facility residents, and services provided by
nurse practitioners and physician assistants. The regulation should
continue without modification.

Amendment of Sections 401.1 and 710.1 of Title 10 (CON Require-
ments for Acute Care Beds and Major Medical Equipment)

Statutory Authority:
PHL § 2803(2)
Description of the regulation:
This regulation addressed the removal of certificate of need review

of transfers of beds and equipment within established Article 28
hospital networks. This regulation should continue without
modification.

Amendment of Section 405.25 of Title 10 (Organ and Tissue Dona-
tion Anatomical Gifts)

Statutory Authority:
PHL §§ 2803 and 4351
Description of the regulation:
This regulation sets forth a hospital’s responsibilities with regard to

organ and tissue donation. It requires the hospital to establish appropri-
ate protocols for contacting the proper organ procurement organiza-
tions (OPOs) when a patient is at or near death, and for selecting an
OPO and eye and tissue banks, as well as a designated requester, with
whom the hospital will work. It also provides additional procedural
detail with regard to the hospital’s obligations under current law with
regard to the means by which the designated requester is selected, the
means by which consent must be obtained for the donation, and deter-
mination of the patient’s suitability for donation. Medicare Federal
Conditions of Participation were considered when the regulation was
developed, and the regulations reflect those conditions as well as the
requirements of Article 43 of the Public Health Law. The Department
intends to amend the regulations to conform to changes made to
Article 43.

Amendment of Sections 600.3 and 710.5 of Title 10 (Requirements
for Amendment of Approved CON Applications)

Statutory Authority:
PHL §§ 280-1-a(10)(a), 2808(2) and 2803(2)(a)
Description of the regulation:
This regulation simplified the certificate of need (CON) process re-

lated to the requirements for amendment of approved CON
applications. Sections 600.3 and 710.5 have been further amended to
reclassify additional changes which currently constitute “amend-
ments” and thus require full review, so that they are instead considered
to be “modifications” which are reviewed only by the Commissioner.
The regulations should continue without modification.

Amendment of Section 710.1 of Title 10 (CON Requirements for
Acquisition of Major Medical Equipment)

Statutory Authority:
PHL §§ 2808(2) and 2803(2)(a)
Description of the regulation:
This regulation amended CON requirements for acquisition of ma-

jor medical equipment to simplify the purchase of additional equip-
ment and replacement of such equipment by Article 28 facilities. This
regulation should continue without modification.

Title 18 NYCRR - Fifteen Year Review
Amendment of Section 360-3.2 of Title 18 (Finger Imaging for

Medicaid Applicants/Recipients)
Statutory Authority:
Chapter 436 of the Laws of 1997
Description of the regulation:
This regulatory amendment made finger imaging an eligibility

requirement for adults who apply for Medicaid and who are subject to
the photo identification requirements established by the Department

of Health. Chapter 58 of the Laws of 2009 eliminated the finger imag-
ing requirement for Medicaid applicants/recipients. This amendment
needs to be repealed.

NYS Register/March 4, 2015 Rule Review

65




