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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Application of

RONALD ALVAREZ DECI SI ON
For a License as a Barber
________________________________________ X

The above noted nmatter canme on for hearing before the undersigned,
Roger Schnei er, on Decenber 22, 1999 at the office of the Departnent of
State located at 41 State Street, Al bany, New York.

The applicant, who is currently incarcerated at the Sullivan
Correctional Facility, was not present. By letter dated Novenber 29,
1999 he had requested that he be assi gned counsel and that the tribunal
i ssue an order to produce so that he could appear at the hearing. |In
response, by letter dated Decenmber 8, 1999, | advised himthat those
requests could not be granted, and that he coul d either appear hinself
or by a representative, or that he could subnmt evidence and witten
argunent "includi ng an expl anation of the facts underlying any crim nal
convi ction and any evi dence of rehabilitation, prior tothe hearing...."
(State's Ex. 1). In response he made a subm ssion (App. Ex. A), which
al though it was not received by the tribunal until after the hearing,
havi ng been mail ed to Al bany rather than to the tribunal's New York City
address as directed, has been placed in evidence and consi dered.

The Division of Licensing Services (hereinafter "DLS') was
represented by License Investigator Il Richard Drew.

| SSUE

The issue before the tribunal is whether the applicant should be
denied a license as a barber because his crimnal conviction, and the
actions and circunstances underling that conviction, indicate a lack of
good character and trustworthiness for |icensure.

FI NDI NGS OF FACT

1) By application received on July 6, 1999 the applicant applied
for alicense as a barber, answering "yes" to question nunber 6: "Have
you ever been convicted of a crinme or offense...in this state or
el sewhere...?" (State's Ex. 3).

2) On May 16, 1991 the applicant, who at the ti ne was approxi mately
48 years old, was convicted of Robbery in the 1st degree on his guilty
plea in satisfaction of a 1989 indictnent for Attenpted Murder in the
1st degree, and was sentenced to a termof 6 to 18 years in prison
(State's Ex. 3).



-2-

3) The applicant has been denied parole once, and is entitled to
anot her parole hearing in Mrch, 2001, which is now his earliest
possi bl e date of release (State's Ex. 4).

4) By letter dated Septenber 16, 1999 the applicant was advi sed by
DLS that it proposed to deny his application because "(A)pplicant's
conviction, actions and circunstances underlying said conviction
i ndi cates lack of good character and trustworthiness required for
licensure,” and that he coul d request a hearing, which he did by letter
dat ed Sept enber 20, 1999. Accordingly, the matter havi ng been referred
to this tribunal on Novenber 10, 1999, notice of hearing was served on
the applicant by certified mail delivered on Novenber 22, 1999 (State's
Ex. 2).

5) As an inmate, the applicant has worked as a barber in the
Wbodbour ne and Sullivan Correctional Facilities for a total of between
4 and 5 years. He has earned 28 credits in a program adm ni stered by
Mari st Col |l ege, has participated inthe Aggressi on Replacenent Trai ning
program has been certified as an H1.V, Drug Therapy and Peer
Counselor, as an Inmate Peer Aide, and as an assistant teaching
vol unteer, and for Alcohol and Substance Abuse therapy, and is a
volunteer fire fighter. He has been President and Vi ce-President of
"the cultural progress for substance abuse and hi spanic culture"” (App.
Ex. A).

OPI NI ON

|- As the person who requested the hearing, the burden is on the
applicant to prove, by substantial evidence, that he is entitled to be
licensed as a barber. General Business Law (GBL) 8434; State
Adm ni strative Procedure Act (SAPA), 8306(1). Substantial evidence is
t hat which a reasonabl e m nd coul d accept as supporting a concl usi on or
ultimate fact. Gay v Adduci, 73 N Y.2d 741, 536 N.Y.S.2d 40 (1988).
"The question...is whether a conclusion or ultimte fact may be
extracted reasonabl y--probatively and logically.” Cty of Uica Board
of Water Supply v New York State Health Departnent, 96 A D.2d 710, 465
N. Y. S. 2d 365, 366 (1983)(citations omtted).

I1- Pursuant to GBL 8434, an applicant for a license as a barber
nmust establish to the satisfaction of the Secretary of State that he or
she is of sufficiently good noral character to be so |licensed. Since
pursuant to GBL 8441[9] the license of a barber who has been convicted
of a crime of noral turpitude may be revoked, such a conviction, as for
Robbery in the 1st degree, a crine |nvoIV|ng the use or threat of
vi ol ence (Penal Law 8160.15), should be considered in determning the
noral character of an applicant.

In considering whether the |icense should be granted, it is
necessary to consider, together with the provisions of GBL Article 28,
the provisions of Correction Law Article 23-A which inposes an
obligation on |icensing agencies

"to deal equitably with ex-offenders while al so protect-
ing society's interest in assuring performance by
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reliabl e and trustworthy persons. Thus, the statute sets
out a broad general rule that...public agencies cannot
deny...a license to an applicant solely based on status
as an ex-of fender. But the statute recogni zes exceptions
either where there is a direct relationship between the
crimnal offense and the specific |icense...sought
(Correction Law 8752[1]), or where the license...wuld
i nvol ve an unreasonable risk to persons or property
(Correction Law 8752[2]). |If either exception applies,
the enployer (sic) has discretion to deny the 1i-
cense...." Matter of Bonacorsa, 71 N Y.2d 605, 528
N. Y. S. 2d 519, 522 (1988).

In exercising its discretion, the agency nust consider the
ei ght factors contained in Correction Law 8753[1].

"The interplay of the two exceptions and 8753[1] is
awkward, but to give full neaning to the provisions, as
we nust, it is necessary to interpret 8753 differently
dependi ng on whether the agency is seeking to deny a
license...pursuant to the direct relationship excep-
tion...or the unreasonabl e ri sk exception.... Undoubt ed-
ly, when the...agency relies on the unreasonable risk
exception, the eight factors...should be consi dered and
applied to determine if in fact an unreasonable risk
exists.... Having considered the eight factors and
determ ned that an unreasonable risk exists, however,
t he...agency need not go further and consider the sane
factors to determ ne whether the license...should be
granted.... 8753 nust also be applied to the direct
rel ationshi p exception...however, adifferent analysisis
required because 'direct relationship' is defined by
8750[ 3], and because consideration of the factors
contained in 8753[ 1] does not contribute to determ ning
whether a direct relationship exists. W read the
direction of 8753 that it be applied '(i)n making a
determ nation pursuant to section seven hundred fifty-
two' to nean that, notw thstanding the existence of a
direct relationship, an agency...nust consider the
factors contained in 8753, to determne whether...a
license should, in its discretion, issue." Bonacorsa,
supra, 528 N.Y.S. 2d at 523.

A direct relationship is one wherein the offense bears
directly on the applicant's ability or fitness to performone or
nore of the duties or responsibilities necessarily related to the
i cense, Correction Law 8750[3]. There is no statutory definition
of "unreasonabl e ri sk whi ch "depends upon a subj ecti ve anal ysi s of
a variety of considerations relating to the nature of the Ii-
cense...and the prior m sconduct." Bonacorsa, supra, 528 N. Y.S. 2d
at 522.

"Adirect rel ationship can be found where the applicant's
prior conviction was for an offense related to the
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i ndustry or occupation at issue (denial of a |iquor
license warranted because the corporate applicant's
principal had a prior conviction for fraud ininterstate
beer sales); (application for a license to operate a
truck in garnment district denied since one of the
corporate applicant's principals had been previously
convicted of extortion arising out of a garnment truck
racket eering operation), or the elenents i nherent inthe
nat ure of the crim nal of fense woul d have a direct inpact
on the applicant's ability to performthe duties neces-
sarily related to the license or enploynent sought
(application for enploynent as a traffic enforcenent
agent deni ed; applicant had prior convictions for, inter
alia, assault in the second degree, possession of a
danger ous weapon, crim nal possession of stol en property,
and larceny).” Marra v City of Wiite Plains, 96 A D.2d
865 (1983) (citations omtted).

I n determ ni ng whether there is a direct rel ati onshi p between
the crinme relied upon by DLS in considering the applicant's
character and fitness, and |licensure as a barber, it is first
necessary to consider the functions and duties of barbers, all of
whi ch involve the provision of personal services while in close
physical contact with custoners, often with the use of sharp and
potentially dangerous instruments (GBL 8431). There is a direct
relati onshi p between t he respondent’'s convi cti on Robbery i nthe 1st
degree and a license as a barber.

There being a direct relationship, it is necessary to consi der
the factors set forth in Correction Law 8753.

The pertinent duties and responsibilities of a barber
(8753[ 1] [ b]) have al ready been di scussed i nregards to the question
of direct relationship. The fact that the applicant was convicted
of a crine directly related to those duties creates a negative
i nference regarding his fitness to performthose duties and to neet
t hose responsibilities (8753[1][c]).

At least 10 years have passed since the comm ssion of the
crinme (8753[1][d]).

There is no direct evidence inthe record as to the age of the
applicant at the tinme of the conm ssion of the crine (8753[1][e€]),
but it is fair toinfer that he was approxi mately 46 years old, his
age at the tine of his indictnent.

The degree of seriousness of the crime (8753[1][f]) is
indicated by the fact that it was a class B fel ony.

In the applicant's favor are the public policy of encouragi ng
i censure of ex-offenders (8753[1][a]). In addition, his history
of barbering while incarcerated, and his participation in various
sel f inprovenment progranms, weighs in his favor (8753[1][49]).
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All of the above mnmust be considered in the light of the
legitimate interest of DLS in the protection of the safety and
wel fare of the public (8753[1][h]).

The wei ghing of the factors is not a nechani cal function and
cannot be done by sonme mat hematical forrmula. Rather, as the Court
of Appeal s said in Bonacorsa, it nust be done through the exercise
of discretionto determ ne whether the direct rel ationshi p bet ween
t he "convictions and the | i cense has been attenuated sufficiently.”
Bonacorsa, supra, 528 NYyS2d at 524.

The applicant has been convicted of a very serious crine.
Wi |l e he has submitted sone evi dence of rehabilitation, he has not
responded to the tribunal's request for an expl anati on of the facts
underlying the crine. The fact that he was denied parole on his
first appearance before the parole board indicates that the
authorities having the nost direct contact with himare not yet
convinced that he has been fully rehabilitated, and there is no
evi dence before the tribunal that he has been granted a Certificate
of Relief FromDisabilities or a Certificate of Good Conduct.

CONCLUSI ONS OF LAW

After having given due consideration to the factors set forth
in Correction Law 8753 and to the requirenents of GBL Article 28,
and havi ng wei ghed the rights of the applicant against the rights
and interests of the general public, it is concluded that the
appl i cant has not established either that the direct relationship
between his conviction and a license as a barber has been
sufficiently attenuated or that he is of sufficiently good nora
character to warrant the i ssuance to himof a license as a barber.

DETERM NATI ON

WHEREFORE, | T IS HEREBY DETERM NED THAT the application of
Ronald Alvarez for a license as a barber is deni ed.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: Decenber 28, 1999



