106 DOS 94

STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON

- agai nst -

HERI BERTO LOPEZ,

Respondent .
________________________________________ X

Pursuant to the designation duly made by the Hon. Gail S. Shaffer
Secretary of State, the above noted matter canme on for hearing before the
under si gned, Roger Schneier, on October 26, 1994 at the office of the
Departnment of State |ocated at 270 Broadway, New York, New YorKk.

The respondent, of 2418 University Avenue, Bronx, New York 10468, havi ng
been advi sed of his right to be represented by an attorney, appeared pro se.
He was acconpani ed by his son, Dom ngo Lopez, who assisted as transl ator.

The conpl ai nant was represented by Conpliance Oficer WIliam Schm tz.

COVPLAI NT

The conpl ai nt al | eges that t he respondent operated a barber shop wi t hout
a shop license and w thout conspicuously posting his barber |icense or the
barber |icense of another person who was working in the shop.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conplaint was served on
the respondent by certified miil (State's Ex. 1).

2) The respondent is, and at all times hereinafter nentioned was, duly
licensed to engage in the practice of barbering (State's Ex. 2). Since My
6, 1994 he has been duly licensed to operate a barber shop at 353 South 3rd.
Street, Brooklyn, New York.

3) On March 18, 1994 License | nvestigator Cherie Fernandez conducted an
i nspection of the respondent’'s barber shop. At the tinme the shop, which was
open for business and providi ng barber services to payi ng custoners, was not
licensed. Besides the respondent, one Louis Marel o, who was not a |licensed
barber (State's Ex. 3), was al so serving custonmers. The only |icense which
was posted in the shop was the respondent's barber |icense.



-2-
OPI NI ON  AND CONCLUSI ONS OF LAW

| - Pursuant to Ceneral Business Law (GBL) 8432, it is unlawful to
operate a barber shop without a license to do so. By operating a barber shop
without a |license the respondent violated that statute. In mtigation,
have consi dered the respondent’'s testinony that he purchased the shop from
anot her party who did not advise hi mthat he needed a shop |icense, and that
until the inspection he was unaware of that need. From his deneanor at the
hearing, and hi s apparent continuing confusion as to what is required,'| have
concluded that his testinony was honest. | have al so considered the fact
that he obtained a shop license shortly after the inspection. He is
adnmoni shed that any future violations nmay result in the inposition of
significant penalties.

I1- Pursuant to GBL 8439[3], licenses to engage in the practice of
bar beri ng nust be posted in the barber shop in which the |icensee i s engaged
in such practice. Contrary to the charges in the conplaint, the evidence
establishes that the respondent’'s barber |icense was posted. No |icense was
posted by Louis Marelo, but as he was not |icensed, he had no license to
post. Accordingly, the failure to have a |icense posted for himwas not a
viol ation of GBL 8439[3]. Division of Licensing Services v Rosati, 18 DOS 94. 7

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT Heri berto Lopez has viol ated
Gener al Business Law 8432, and accordi ngly, pursuant to General Business Law
8441[8] he is reprimanded therefore.

These are ny findings of fact together with my opinion and concl usi ons
of law. | recomend the approval of this determ nation

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAl L S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State

! After the hearing the respondent was advised as to exactly
what |icenses he needs by persons enpl oyed by the conpl ai nant.

> The respondent could have been, but was not, charged wth
al lowi ng a unlicensed person to engage i nthe practice of barbering
in violation of GBL §444.



