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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON

- agai nst -

MARTI N USCAMAYTA,

Respondent .
________________________________________ X

The above noted matter cane on for hearing before the undersi gned, Roger
Schnei er, on June 18, 1997 at the office of the Departnent of State |ocated
at 270 Broadway, New York, New YorKk.

The respondent, of Barber Shop, 89-14 Roosevelt Avenue, Jackson Hei ghts,
New Yor k 11370, did not appear

The conpl ai nant was represented by Assi stant Litigation Counsel Scott L.
NeJane, Esq.

COVPLAI NT

The conplaint in the matter alleges that the respondent provided
appearance enhancenment services in a barber shop, allowed two unlicensed
persons to performappearance enhancenent services in his shop, and failed to
have evi dence of a surety bond or liability insurance on the prem ses of his
shop in violation of 19 NYCRR 160. 9.

FI NDI NGS OF FACT

1) Notice of hearing calendared for April 16, 1997 together with a copy of
t he conpl aint was sent to the respondent at his |icensed busi ness address by
certified mail March 8, 1997, and was returned nmarked "UNCLAI MED' by the
Postal Service. A second set of pl eadi ngs was then sent to the respondent by
regular first class nmail addressed to him at the sane address. \Wen, on
April 16, 1997, the tribunal was notified that a nessage had been received
i ndi cating that the respondent was i n Puerto Ri co, thereby establishing that
t he respondent had recei ved the notice of hearing, the matter was adj ourned,
and a notice of adjournnent to June 18, 1997 was sent to the respondent at
t he sane address also by regular first class mail (State's Ex. 1).

2) Since June 28, 1996 the respondent has been licensed to operate a
bar ber shop under the busi ness nane of Barber Shop at 89- 14 Roosevelt Avenue,
Jackson Heights, New York 11370 (State's Ex. 3). Since at |east January 1,
1996 he has not been licensed to operate an appearance enhancenent business
(State's Ex. 5).



3) On Septenber 11, 1996 Senior License Investigator Ri chard MArthur

conducted an inspection of the respondent's barber shop. |In that shop he
obt ai ned an advertising flyer whichlisted prices for the foll ow ng servi ces:
Hair cuts for nen and wonen, dyeing, and permanents (State's Ex. 4). He

observed Monica Caberra and Mary Cueva, neither of whomwas |icensed to do
so, cutting the hair of men. He also determ ned that there was no evi dence
of a surety bond or liability insurance on the prem ses.

OPI NI ON AND CONCLUSI ONS OF LAW

| - Pursuant to GBL 8401[ 2], no person may own, control or operate an
appearance enhancenent business wthout being licensed to do so. An
"appearance enhancenent business” is a place in which any or all of the
services licensed pursuant to GBL Article 27 are provided. GBL 8400[8].
Included in those services is the dyeing and curling of hair. GBL 8400[7].
| nasmuch as the respondent was not so |licensed, by operating a shop in which
the advertised services offered for paynent of a fee included dyeing and
per manent he viol ated GBL §401[2]."*

I1- Investigator MArthur observed two unlicensed persons cutting the
hair of men in the respondent's shop. Based on that observation the
respondent has been charged with allowng a violation of GBL 8401[1],
pursuant to which a license is required to engage in any of the practices of
appearance enhancenent. The cutting of hair is such a practice (GBL
8400[5]), and, therefore, there being evidence that the service was being
provided for a fee, the respondent is guilty of the alleged violation. 2

[11- 19 NYCRR 160.9, enacted pursuant to CGeneral Business Law 8404,
provi des that the owner of an appearance enhancenent business nust naintain

either a surety bond, or accidental and professional liability i nsurance, or
general liability insurance in prescribed amobunts, and that evi dence of such
bond or insurance nust be maintained on the prem ses. The respondent

viol ated that regul ation.

| V- Were the respondent been |icensed pursuant to GBL Article 27 his
i cense coul d be revoked or suspended, or a fine could be inposed, because of
t he f oregoi ng vi ol ati ons. However, the respondent is |icensed pursuant to GBL
Article 28.

GBL Article 28, 8441 lists nine grounds for the inposition of
di sci plinary sanctions against the holder of a |icense to conduct a barber
shop. None of those grounds include violation of any of the provisions of

GBL Article 27. pjvision of Licensing Services v Ponarico, 90 DOS 97.

However, GBL 8410[ 2][a] provides that this tribunal, acting on behal f of
the Secretary of State, may i ssue an order directing any person to cease from
operating an unlicensed appearance enhancenent business and from enpl oyi ng
unlicensed persons to provide services for which a license is required.
Shoul d the respondent not conply with such an order, the Secretary of State
may request that the Attorney Ceneral seek court enforcenent of the order,
al ong mﬁ%h the i nposition of a nonetary penalty, pursuant to GBL 88410[ 2] [ b]
and 412.



DETERM NATI ON

WHEREFORE, | T IS HEREBY DETERM NED THAT, pursuant to Ceneral Business
Law 8410[2][a], Martin Uscamayta is ordered to cease and desist from the
oper ati on of an appearance enhancenent business without a license to operate
such business, and from the enploynent of unlicensed persons to provide
services for which a license issued pursuant to General Business Law Article
27 1s required.

Roger Schnei er
Adm ni strative Law Judge

Dated: July 10, 1997

1. The respondent is licensed to operate a barber shop. However
pursuant to GBL 8431[4][c], while the dyeing and curling of hair
may be performed in a barber shop such services may only be
provided to males. The respondent advertised the availability of
such services to nen and wonen.

2. For reasons to which the tribunal is not privy, the respondent
was not charged with allow ng unlicensed persons to engage in the
practice of barbering, a charge which would appear to have been
nore appropriate, inasmuch as the respondent is licensed to
operate a barber shop. In view of the respondent’'s non-

appear ance and, therefore, of the issue not having been fully
litigated, the tribunal may not amend the conplaint to conformto
t he proof and enconpass such a charge.

3. The mailing of the notice of hearing to the respondent by
certified mail addressed to himat his |ast known business
address provided himw th the notice nandated by GBL 8411[2] and
justified the holding of an ex parte hearing resulting in the

i ssuance of an order to cease and desi st.



