31 DOS 99

STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

MOURI NE P. BANDOQG,

Respondent .
________________________________________ X

The above not ed matter cane on for heari ng before the undersi gned,
Roger Schnei er, on February 17, 1999 at the of fi ce of the Departnent of
State | ocated at 270 Broadway, New York, New YorKk.

The respondent did not appear.

The conpl ai nant was represented by License Investigator |11
Ri chard Drew.

COMVPLAI NT

The conpl ai nt al | eges t hat the respondent operated an unli censed
appearance enhancenment busi ness, failed to have a surety bond or
liability insurance onthe prem ses, and failedto haveonfilethe
material safety data sheets for chem cals being used in the shop.

El NDI NGS OF FACT

1) Notice of hearingtogether with a copy of the conpl ai nt was
served on t he respondent by certified mail delivered on Decenber 24,
1999 (State's Ex. 1).

2) Since June 26, 1998 t he respondent has been | i censed to operate
an appear ance enhancenent busi ness d/ b/ a Mouri ne House of Styl es at 142
W First Street, Munt Vernon, New York 10550 (State's Ex. 2).

3) On April 16, 1998 License I nvestigator CarolynL. WIllians
conduct ed an i nspecti on of the respondent’s shop, whi ch was not yet
i censed. Her inspectionreport, offeredin evidence in her absence,
not es, anong ot her things, that there was no busi ness | i cense, that
t here was no bond or liability insurance on the prem ses, and t hat
mat eri al safety data sheets were not avail able. 1t does not, however,
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not e what, if any, all eged appear ance enhancenent servi ces were bei ng
provided (State's Ex. 3). Her subsequent affidavit, executed on
February 9, 1999, contains the conclusory statenent that "hair
servi ces" were being provi ded, but does not state what those al |l eged
services were (State's Ex. 5).

OPI NI ON AND CONCLUSI ONS OF LAW

| - The hol ding of an ex parte quasi-judicial adm nistrative
heari ng was perm ssi bl e, i nasmuch as there i s evidence that notice of
the place, tinme and purpose of the hearing was properly served.
Patterson v Departnent of State, 36 AD2d 616, 312 NYS2d 300 (1970);
Matter of the Application of Rose Ann Weis, 118 DOS 93.

- Asthe party whichinitiatedthe hearing, the burdenis onthe
conpl ai nant to prove, by substantial evidence, all of the el enents of
t he charged vi ol ations. State Admi nistrative Procedure Act (SAPA),
8306(1). Substantial evidenceis that which areasonable m nd could
accept as supporting aconclusionor ultinmate fact. Gay v Adduci, 73
N. Y.2d 741, 536 N.Y.S.2d 40 (1988). "The question...is whether a
conclusionor ultimte fact may be extracted reasonabl y--probatively
and logically."” Cty of Uica Board of Water Supply v New York State
Health Department, 96 A.D.2d 710, 465 N.Y.S.2d 365, 366
(1983)(citations omtted).

It is essential toall of the charges herein that the conpl ai nant
establish that the respondent was operati ng an appear ance enhancenent
busi ness on April 16, 1998. To do so, it nust prove t hat appearance
enhancenent servi ces were being providedin her shop on that date.
General Business Law (GBL) 88400 and 401. The investigator's
concl usory statenent that such servi ces were bei ng provi ded, without an
expl anati on of what she based t hat concl usion on, is not sufficient.
Nei ther is her report of an inspection conducted two nonths | ater
(State's Ex. 4). Accordingly, the conplainant has failedto neet its
burden of proof and the charges nust be dism ssed.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT t he char ges herein are
di sm ssed.

Roger Schnei er
Adm ni strative Law Judge

Dated: February 22, 1999



