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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

CANAVERAL BARTON,

Respondent .
________________________________________ X

The above noted matter cane on for heari ng bef ore t he under si gned,
Roger Schnei er, on Septenber 8, 1999 at the New York State O fice
Bui |l di ng, 65 Court Street, Buffal o, New York.

The respondent did not appear.

The conpl ai nant was represented by Li cense I nvestigator [l Marcia
Rei nagel .

COMVPLAI NT

The conplaint inthe matter all eges that the respondent provided
appear ance enhancenent services as arenter without arenter's |icense.

El NDI NGS OF FACT

1) Notice of hearingtogether with a copy of the conpl ai nt was
served on t he respondent by certified mail delivered on July 28, 1999
(State's Ex. 1).

2) The respondent is, and at all tinmes herei nafter nenti oned was,
duly I'i censed to engage inthe practice of cosnetol ogy (State's Ex. 3).

3) On April 23, 1999 Seni or License | nvesti gator Geor ge Monroe
conduct ed an i nspecti on of Katie's Hair Boutique, 1071 Portl and Avenue,
Rochester, New York 14621. He observed that the respondent was
oper ati ng an appear ance enhancenent busi ness as arenter inthat shop,
but that she was not licensed to do so (State's Ex. 6).

4) Prior tothe hearingthe respondent was of fered t he opportunity
tosettlethe matter by payi ng a $250 fi ne, but she fail ed t o accept
the of fer or to appear for a pre-hearing conference to di scuss the
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charges (State's Ex. 4 and 5). At the hearing Ms. Rei nagel advi sed the
tribunal that the day before the heari ng t he respondent tel ephoned her
and of fered t o pay a $100. 00 fi ne, but that of fer was decl i ned by her.
On Sept enber 15, 1999 Ms. Rei nagel advi sed the tribunal by tel ef ax t hat
t he respondent had sent in a noney order for $100.00 with a note
indicatingthat it was i n paynent of the fine. M. Reinagel further
advi sed the tri bunal that she was unwilling to accept the fine and
asked if she should hold the noney order or return, and she was
advi sed, also by telefax, to return it.

OPI NI ON AND CONCLUSI ONS OF LAW

| - The hol ding of an ex parte quasi-judicial adm nistrative
heari ng was perm ssi bl e, i nasmuch as thereis evidence that notice of
t he pl ace, time and purpose of the hearing was properly served. General
Busi ness Law (GBL) 8411[2]; Patterson v Departnent of State, 36 AD2d
616, 312 NYS2d 300 (1970); Matter of the Application of Rose Ann Wi s,
118 DOS 93.

|1 - Pursuant to GBL 8401[2], it is unlawful for any person to own,
control or operate an appearance enhancenent busi ness wi t hout bei ng
i censed therefore. That requirenent extends to persons who rent space
i n shops owned by others. 19 NYCRR 160. 4. The respondent vi ol at ed t hat
statute.

I11- Insettingthe penalty to be inposedfor the respondent's
viol ations, I have consi dered the fact that prior tothe scheduling of
t he hearing she was offered the opportunity to resolve the matter
t hrough t he paynment of a fine of $250.00. Where such an offer of
settl ement has not been accepted and t he respondent has subsequently
been found guilty, it is proper toinpose afine higher than that which
was asked for inthe settlement offer. Vitov Jorling, 197 AD2d 822,
603 NYS2d 64 (1993) (finding that it was proper toinpose afine of
$22,825.00 after an offer to settle for a $500.00 penalty was
rej ected).

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT Canaver al Barton has
vi ol at ed Gener al Busi ness Law 8401[ 2], and accordi ngly, pursuant to
General Business Law 8410, she shall pay a fine of $350.00to t he
Depart nent of State on or before Cctober 29, 1999. Should shefail to
pay the fine, her licenseto engageinthe practice of cosnetol ogy
shal | be suspended for a period commenci ng with the recei pt of her
license certificate by the conpl ai nant and term nati ng two nont hs
thereafter. The respondent is directedto sendthe fine or her |license



certificate to Di ane Ranundo, Custoner Service Unit, Departnment of
St ate, Division of Licensing Services, 84 Hol | and Avenue, Al bany, NY
12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: Septenber 17, 1999



