133 DOS 99

STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

ANGELA BASCI ANO,

Respondent .
________________________________________ X

The above noted matter cane on for heari ng bef ore t he under si gned,
Roger Schneier, on May 27, 1999 at the office of the Departnment of
State | ocated at 270 Broadway, New York, New YorKk.

The respondent did not appear.

The conpl ai nant was represented by License Investigator |11
Ri chard Drew.

COMVPLAI NT

The conpl ai nt al |l eges that t he respondent al | oned an unl i censed
person to work in her appearance enhancenent shop.

El NDI NGS OF FACT

1) On April 19, 1999 notice of hearing together with a copy of the
conpl ai nt was sent to the respondent by certified andregul ar first
cl ass mai | addressed to her at her | ast known pl ace of business, Hello
Gor geous Trenont Nail & Tanning Salon |, 3764 E. Trenont Avenue, Bronx,
New Yor k 10465. The certified mai|l was returned by t he Postal Service
mar ked "uncl ai ned" (State's Ex. 2 and 3). An addi ti onal copy of the
notice of hearing was sent to the respondent on May 12, 1999 by
certified mai|l addressed to her at Hell o Gorgeous Trenont Nail &
Tanni ng Sal on I, 4030 E. Trenont Avenue, Bronx, New Yor k 10465, and was
del i vered on May 17, 1999 (State's Ex. 1). | take official notice that
thereis norecordinthe Departnent of State's conputerized records of
an appear ance enhancenent busi ness | i cense havi ng been i ssued at t hat
address.
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2) Fromat | east May 15, 1997 until|l May 15, 1999 t he r espondent
was | i censed t o conduct an appear ance enhancenent busi ness d/b/a Hell o
Cor geous Trenont Nail & Tanning Salon |, 3764 E. Trenont Avenue, Bronx,
New York 10465 (State's Ex. 5).

3) On Septenber 4, 1998 Li cense I nvesti gat or Ral ph Bryamconduct ed
an i nspection of the respondent's shop and observed Christie A
Casucci, who was not |icensed to engage i n appearance enhancenent
activities (State's Ex. 6 and 7) filing the nails of a custoner for
conpensation (State's Ex. 8).

4) By | etter dated January 21, 1999 t he respondent was gi ven t he
opportunity to settle the charge herein by paying a $250.00 fi ne
(State's Ex. 9). She did not respond to that offer.

OPI NI ON AND CONCLUSI ONS OF LAW

| - The hol ding of an ex parte quasi-judicial adm nistrative
heari ng was perm ssi bl e, i nasnuch as there i s evidence that notice of
t he pl ace, time and purpose of the hearing was properly served. General
Busi ness Law 8411[ 2]; Patterson v Departnent of State, 36 AD2d 616, 312
NYS2d 300 (1970); Matter of the Application of Rose Ann Wi s, 118 DOS
93.

|1 - The Departnment of State has jurisdictionto conduct this
heari ng, whi ch was begun whi | e t he respondent was | i censed, even t hough
her |icense has expired of its own terns. Al bert Mendel & Sons, Inc. v
N. Y. State Departnment of Agricul ture and Markets, 90 AD2d 567, 455
NYS2d 867 (1982); Mai n Sugar of Montezuma, Inc. v Wckham 37 AD2d 381,
325 NYS2d 858 (1971).

I11- GBL 8401[ 1] provi des t hat no person may engage i n any of the
practices definedin GBL 8400 wi t hout being |icensed therefore, and,
pursuant to 19 NYCRR 160. 11, t he owner of an appearance enhancenent
business is |iablefor any violation of that statute occurringinhis
or her shop. Included in those practices is the filing of nails.
Since thereis evidencethat the filing was provided for afee, GBL
8400[ 5], the conpl ainant has nmet its burden of proving that the
respondent i s guilty of the alleged violation. Di vi si on of Licensing
Services v Kouane, 104 DOS 97, aff'd. 6 DOS APP 97.

V- Insettingthe penalty to be i nposed for the respondent’s
violation, | have considered the fact that prior tothe schedul i ng of
t he hearing she was of fered the opportunity to resolve the matter
t hrough t he paynent of a fi ne of $250.00 (State's Ex. 1). Were such
an of fer of settl ement has not been accept ed and t he respondent has
subsequently been found guilty, it is proper toinpose afine higher
t han t hat whi ch was asked for inthe settlenent offer. Vitov Jorling,
197 AD2d 822, 603 NYS2d 64 (1993) (finding that it was proper to i npose
afine of $22,825.00 after an offer to settle for a $500. 00 penal ty was
rej ected).
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DETERM NATI ON

WHEREFORE, | T |I S HEREBY DETERM NED THAT Angel a Basci ano has
vi ol at ed Gener al Busi ness Law 8401[ 1], and accordi ngly, pursuant to
Gener al Busi ness Law 8410, sheis directedto pay a fine of $500.00to
t he Departnent of State, and until paynent of the fine no application

for theissuance of alicenseto her pursuant to General Business Law
Article 27 shall be granted.

Roger Schnei er
Adm ni strative Law Judge

Dated: My 27, 1999



