STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conplaints of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON
- agai nst -

M CHAEL J. BOURGEO S and
VALERI E KELLY

Respondent s.

Pur suant to the designation duly nade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter canme on for hearing before
t he under si gned, Roger Schnei er, on Cctober 28, 1992 at the offi ce of
t he Depart nent of State |l ocated at 84 Hol | and Avenue, Al bany, New York.

The respondent s, bot h of whomhave a current busi ness addr ess of
105 Main Street, Boonville, New York 13309, where not present.

The conpl ai nant was represent ed by Conpliance Officer WIIliam
Schm tz.

THE COVPLAI NTS

The conplaintsinthe matter all ege that Bourgeois permtted Kelly
to engage i n the practice of hairdressi ng and cosmnet ol ogy i n Bour geoi s'
beauty parlor wi thout her |license to do so bei ng posted; permtted
Kelly to operate as a space renter in his beauty parlor w thout a
licensetodoso; and permtted Susan J. Bail ey t o operate as a space
renter in his beauty parlor without a license to do so.

El NDI NGS OF FACT

1) Notices of hearing together with copies of the conplaints were
mai |l ed to the respondents by certified mail. The notice to Bourgeois
was addressed to hi mat 32 Main Street, Boonville, NewYork 13309, and
was si gned for by a Sue Pfendl er (Conp. Ex.1). The notice to Kelly was
addressed to her at 132 Main Street, Boonville, and was si gned for by
t he sane person. The evi dence subm tted by t he conpl ai nant est abl i shes
t hat the respondents were never |icensed at and do not resi de at the
addresses to which their notices were sent (Bourgeois, not Kelly, was
licensed at 132 Main Street, the address to which Kelly's noti ce was
sent, and neither was |icensed at the address to whi ch Bour geoi s’
notice was sent) (Conp. Ex. 3, 4, 5, and 6).
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OPI NI ON AND CONCLUSI ONS OF LAW

CGener al Business Law (GBL) 8410 provi des t hat before disciplinary
sancti ons cab be i nposed on a person | i censed pursuant to GBL Article
27 that person nust first be servedwi th notice of hearing. Wileit
m ght be presuned that inatownthe size of Boonville (whichl take
of ficial notice has a popul ati on of under 2,500), when mail is sent to
addr esses whi ch cl osel y approxi nate the correct addresses it will be
del i vered. However, when, as here, the noti ces of heari ng where not
sent to the correct address, the respondents have not appeared and have
not contacted either the tribunal or the conplainant's representative,
and thereis noidentificationof the person who signedthe receipts
for thenotices, it would violate the principals of due process of | aw
to proceed with the matter at this tine.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT t he char ges her ei n agai nst
M chael J. Bourgeoi s and Val eri e Kel ly as di sm ssed pursuant to General
Busi ness Law 8410, wi thout prejudiceto the conplainant reinstituting
t he proceedi ngs through the proper service of notices of hearing.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James Coon
Deputy Secretary of State



