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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matters of the Conpl aints of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

FERNANDO CALDERON,

Respondent .
________________________________________ X

The above not ed matter cane on for heari ng before the undersi gned,
Roger Schnei er, on May 20, 1997 at the office of the Departnment of
State | ocated at 270 Broadway, New York, New YorKk.

The respondent, of Le Jazz Beauty Sal on and of M 1|y Beauty Sal on
Corp., both | ocated at 95-01 Roosevelt Avenue, Jackson Hei ghts, New
York 11372, did not appear.

The conpl ai nant was represent ed by Assi stant Litigation Counsel
Scott NeJdane, Esg.

COVPLAI NTS

The conplaintsinthe matters, whichintheinterest of econony
were heard together, allege that the respondent:

1) All owed an unl i censed person to performbarbering servicesin
vi ol ati on of General Business Law (GBL) 8432, di d not have evi dence of
asurety bond or liability insurance onthe prem sesinviolationof 19
NYCRR 160. 9, and fail ed to post a business |license at Le Jazz Beauty
Salon in violation of 19 NYCRR 160.10[c]; and

2) Provi ded appear ance enhancenent servi ces wi t hout obtai ning a
busi ness |icense thereforeinviolationof GBL 801, and di d not have
evi dence of a surety bondor liability insurance onthe prem ses at
MIly Beauty Salon Corp., in violation of 19 NYCRR 160. 9.

El NDI NGS OF FACT

1) On May 16, 1997 copi es of the noti ces of hearing and conpl aints
were mai |l ed to the respondent by certified mail addressed to hi mat,
respectively, Le Jazz Beauty Sal on and M ||y Beauty Sal on Corp., 95-01
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Roosevel t Avenue, Jackson Hei ghts, New York 11372. On May 2, 1997
addi ti onal copies of the notices of hearing and conpl ai nts were nmai | ed
to the respondent at the sane address by regul ar first class mail
(State's Ex. 1 and 2).

2) Since February 20, 1996 t he respondent has been licensed to
oper at e a barber shop on behalf of M| 1y Beauty Sal on Corp. at 95-01
Roosevel t Avenue, Jackson Hei ghts, New York 11372 (State's Ex. 3).
Since March 8, 1997 he has been | icensed to operate an appearance
enhancenent busi ness on behal f of the sane corporation at the sane
address (State's Ex. 4).

3) Since at | east July 1, 1987 there has beenno license for the
oper ati on of an appear ance enhancenent busi ness under t he nane "Le Jazz
Beauty Salon" (State's Ex. 5).

4) On February 22, 1996 Seni or Li cense I nvesti gator Ri chard Mc
Ar t hur conduct ed an i nspecti on of the respondent's shop.! He determ ned
t hat there was no shop | icense onthe premses, that G ori a Borga, who
was unlicensed, was cutting the hair of a custoner, and that there was
no evi dence of a surety bond or liability insurance onthe prem ses
(State's Ex. 7).

On June 18, 1996 License Investigator Sang Lee conducted an
i nspection of the respondent's shop. Wil e no one was wor ki ng at the
time, he observed a pricelist whichincluded charges for per mnent
waves and nail care (State's Ex. 8).

On Cct ober 8, 1996 | nvesti gator Mc Art hur conduct ed yet anot her
i nspecti on of the respondent's shop. He observed Ms. Borga, who was
still not |icensed, cuttingthe hair of acustoner, and determ ned t hat
there was still no evidence of asurety bond or liability insurance on
the prem ses (State's Ex. 7).

OPI NI ON AND CONCLUSI ONS OF LAW

| - The respondent is charged with acting in violation of GBL
Articles 27 and 28. Pursuant to GBL 8411[ 2], noti ce of charges brought
pursuant to GBL Article 27 may be served on a respondent by, anong
ot her things, mailing acopy tothat respondent by certified nail at
hi s/ her | ast known busi ness address. GBL 8442 provides for sim | ar
servi ce of notice of charges brought pursuant to GBL Article 28, with
t he exception that the statute does not specify that the nmailing nust

Yl nasnmuch as both Le Jazz Beauty Salon and M |1y Beauty Sal on
Corp. were both | ocatedinthe sane facility at a singl e address, they
wll bereferredtocollectively as the respondent’'s shop, whichit
appear s was or gani zed as a corporation (M| |y Beauty Sal on Corp.) doi ng
busi ness under a trade nane (Le Jazz Beauty Sal on).
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be to the | ast known busi ness address.? Therefore, i nasnmuch as there
i s evidence that notice of the place, ti me and purpose of the hearing
was properly served, the holding of an ex parte quasi-judici al
adm ni strative heari ng was perm ssi ble. Patterson v Departnment of
State, 36 AD2d 616, 312 NyS2d 300 (1970); Matter of the Application of
Rose Ann Weis, 118 DOS 93.

1 - Pursuant to GBL 8432, no person nmay engage i n the practice of
bar bering for conpensation unless licensed to do so. Barbering
i ncludes, anong ot her things, the cutting of the hair of humans.
Pursuant to GBL 8444 it is unlawful for the owner of a barbershopto
allow a violation of GBL 8432 in his/her shop.

G oria Borga, an unlicensed person, was observed cutting the hair
of customers inthe respondent's shop ontwo separate occasions. The
fact that apricelist was posted creates a presunption that the work
was bei ng done for conpensation, and | infer, fromthe fact that such
activity was observed on two wi del y separ at ed occasi ons, that Ms. Borga
was wor king in the respondent's shopwi th his permssion. | find,
accordingly, that the respondent violated GBL §444.

I11- Pursuant to GBL 8401[ 2], it is unlawful for the owner of a
shop t o provi de appear ance enhancenent services in that shop w t hout
first obtaining a appearance enhancenent busi ness | i cense. Appearance
enhancenment services include, anong other things, nail care (GBL
8400[4]) and the use of chem cals for the curling of hair (GBL
8400[ 7]). When Investigator Lee conducted his inspection of the
respondent's shop, which at the time was not alicensed appear ance
enhancenent busi ness, he observed a price |list whichincluded charges
for nail care and permanent waves. Fromthat | conclude that the
respondent was provi di ng appear ance enhancenent services in his shop
and, therefore, that he violated GBL 8401[ 2] .

| V- The respondent i s charged with violating 19 NYCRR 160. 9 and
19 NYCRR 160. 10[ c]. Both of those regul ati ons were enact ed pursuant to
GBL Article 27, and relate to the operation of |icensed appearance
enhancenent busi nesses. |nasmuch as at the tinme of the all eged
viol ations the respondent was not |icensed to operate an appearance
enhancenent busi ness he coul d not have vi ol ated t hose regual ti ons and,
therefore, those charges nust be, and are, dism ssed.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT Fer nando Cal deron has
vi ol at ed General Business Law 88401[ 2] and 444, and accordi ngly,
pur suant to General Business Law 88410 and 441, he shall pay a fine of

2While GBL 8422 referstomailing by registerednail, sincethere
i s no substantive di fference between the delivery procedures for it and
certifiedmail, the use of certifiednail is deened to bein conpliance
with the statute.
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$500 to t he Departnent of State on or before June 30, 1997. Shoul d he
fail topay thefine hislicenses to operate an appearance enhancenent
busi ness and t o oper at e a bar ber shop shal | be suspended for a peri od
commenci ng on July 1, 1997 and term nati ng one nonth after the recei pt
by t he Departnment of State of hislicensecertificates. Heis directed
tosend the fineor hislicensecertificates to Thomas F. McG at h,
Revenue Unit, Departnment of State, D vision of Licensing Services, 84
Hol | and Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: June 2, 1997



