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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

EUGENE CARDAMONE,

Respondent .
________________________________________ X

The above not ed matter cane on for heari ng before the undersi gned,
Roger Schnei er, on Septenmber 8, 1999 at the New York State O fice
Buil ding | ocated at 65 Court Street, Buffalo, New York.

The respondent did not appear.

The conpl ai nant was represented by Li cense I nvestigator [l Marcia
Rei nagel .

COMVPLAI NT

The conplaint alleges that the respondent did not clean,
di sinfect, or sterilizeinplenents usedinthe practice of Appearance
Enhancenment i n hi s Appearance Enhancenent shop, all owed t he use of a
common neck duster in his Appearance Enhancenent shop, and al | owed t wo
Appear ance Enhancenent practitioners towork inhis shopwth having
their photographs affixed to their |icenses.

El NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on t he respondent by certified mail delivered at his | ast known
busi ness address on July 28, 1999 (State's Ex. 1).

2) The respondent is, and at all tines hereinafter nenti oned was,
duly li censed t o oper at e an Appear ance Enhancenent busi ness d/ b/ a Shear
Ego I nternati onal at 2590 Ri dge Road West, Rochester, New York 14626
(State's Ex. 2).

3) On March 23, 1999 Seni or License I nvestigator Ron Schwartz
conduct ed an i nspecti on of the respondent’' s Appear ance Enhancenent
busi ness. He observed, anpong other things, that tools in the wet
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sterilizer were not fully imrersed, that there was a neck duster onthe
prem ses, and t hat t he Appear ance Enhancenent |icenses of Marci a Merkel

and Ali sha M Panpal one did not have photographs affixed to them
(State's Ex. 8). The evi dence does not establish, however, whet her the
neck duster was di sposable or if it could be i Mmersed in approved
di si nfectant.

4) By letter dated April 4, 1999 the respondent was gi ven t he
opportunity toeither settlethe matter by payi ng a fine of $200. 00 or
to discuss the matter in a pre-hearing conference on May 5, 1999
(State's Ex. 4). The respondent responded with aletter dated April
28, 1999 in which he contested the sterilization and neck duster
charges and stated that all |icenses nowhave pictures affixedto them
He di d not, however, agreeto pay the fine, and did not attend t he pre-
hearing conference (State's Ex. 5 and 7).

OPI NI ON AND CONCLUSI ONS OF LAW

| - The hol ding of an ex parte quasi-judicial adm nistrative
heari ng was perm ssi bl e, i nasnuch as there i s evidence that notice of
t he pl ace, time and purpose of the hearing was properly served. General
Busi ness Law 8441[ 2]; Patterson v Departnment of State, 36 AD2d 616, 312
NYS2d 300 (1970); Matter of the Application of Rose Ann Wi s, 118 DOS
93.

I1- Pursuant to 19 NYCRR 160. 17 tools used in an appearance
enhancenent busi ness nust be sterilized. Wereliquiddisinfectants
are used the tools nust be i mersed for noless than ten hours. As
established by the investigator's observation that tools in the
respondent’' s shop were not fully i mrersed, the respondent vi ol at ed t hat
regul ati on.

[11- Pursuant to 19 NYCRR 160. 18 t he use of non-di sposabl e neck
dust ers whi ch cannot be i mersed i n an approved di si nfectant in an
Appear ance Enhancenent shop i s prohi bited, and t he presence of such an
i npl ement inthe work pl ace creates a presunption of its use. The
evi dence establ i shes that there was a neck duster inthe respondent’s
shop, but not whether it was a non-di sposabl e i temwhi ch coul d not be
i mrersed indisinfectant. Accordingly, the charge that the respondent
viol ated the regul ati on should be, and is, dism ssed.

| V- Pursuant to 19 NYCRR 160.28[ a] Appearance Enhancenent
operators arerequiredto affix their photographstotheir |icenses.
As evi denced by t he | ack of phot ographs ontwo such licenses inthe
respondent’'s shop that regul ation was vi ol at ed.

V- Pursuant to 19 NYCRR 160. 11 the respondent is |iable for all
violations of the applicable regulations occurring in his shop.

VI- Insetting the penalty to be i nposed for the respondent’s
viol ations, | have considered the fact that prior to the hearing he was
of fered the opportunity to resol ve the matter through t he paynent of a
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fine of $200. 00. Were such an of fer of settl enent has been refused or
not acted upon and t he respondent has subsequently been found guilty,
it is proper toinpose afine higher thanthat which was asked for in
the settlement offer. Vitov Jorling, 197 AD2d 822, 603 NYS2d 64 (1993)
(finding that it was proper toinpose a fine of $22,825. 00 after an
offer tosettle for a $500. 00 penalty was rej ected). Were, as herein,
one of nultipl e charges has been di sm ssed, any increaseinthefine
shoul d be limted.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT Eugene Car danone has
vi ol at ed 19 NYCRR 160. 17 and 160. 28[ a], and accordi ngly, pursuant to
General Business Law 8410, he shall pay a fine of $300.00 to the
Depart nent of State on or before October 29, 1999. Should he fail to
pay the fine his license to operate an appear ance enhancenent busi ness
shal | be suspended for a period conmenci ng on Novenber 1, 1999 and
term nating two nonths after the recei pt by t he Departnment of State of
his license certificate. The respondent is directed to send a
certifiedcheck or noney order for the fine, payabl e to "NYS Depart nent
of State,” or hislicensecertificate, to Usha Barat, Custoner Service
Uni t, Departnent of State, D vision of Licensing Services, 84 Hol | and
Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: Septenber 21, 1999



