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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Application of

THEODORE ClI POLLA DECI SI ON
For a License to Engage in the

Practice of Cosnetol ogy
________________________________________ X

The above not ed matter cane on for heari ng before the undersi gned,
Roger Schnei er, on Septenber 17, 1997 at the New York State O fice
Buil ding | ocated at 65 Court Street, Buffalo, New York.

The applicant, of 103 Baker Street, Webster, New York 14580,
havi ng been advi sed of his right to be represented by an attorney,
chose to represent hinself.

The Division of Licensing Services (hereinafter "DLS") was
represented by District Manager Marcia Reinagel.

| SSUE
The i ssue before the tribunal is whether the applicant shoul d be
denied licensureto engage inthe practice of cosnetol ogy because of
his record of crim nal convictions.

El NDI NGS OF FACT

1) By application dated February 1, 1997 t he appl i cant applied for
alicensetoengageinthe practice of cosnetol ogy, answering "yes" to
t he questi on "(h)ave you ever been convicted of acrineor offense...in
this state or el sewhere...?"(State's Ex. 2).

2) The respondent has the fol |l owi ng record of cri mnal convictions
inthe states of California and Florida, all of which convictions
occurred when he was over twenty-nine years old (State's Ex. 2):

9/ 8/ 87--Sale of a Controlled Substance;

8/ 31/89--Driving Whil e Under the Influence;

11/ 20/ 92--Resi sting Arrest Wthout Violence;

11/ 7/ 95- - Pur chase of Cocai ne, Possessi on of Cannabi s (2 counts),
Di sorderly Intoxication, and Resisting Arrest Wthout Violence.
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The convictions arose out of a drug and al cohol problem The
applicant clainms to have been "clean and sober since ny |ast
altercationwith thelaw' (transcript p.8, |ines 22-23), and to have
attended Al coholics Anonynous. He is not, however, currently
participating in any rehabilitation program

3) By letter dated April 14, 1997 t he appli cant was advi sed by DLS
that it proposed to deny his application because of his crim nal
convi ctions, and that he coul d request an adm ni strati ve revi ew, which
he did on May 12, 1997. By |letter dated June 10, 1997 he was advi sed
by DLSthat it continuedto propose to deny the application, and t hat
he coul d request a hearing, which hedidby letter received on July 15,
1997. Accordingly, notice of hearing was served on hi mby certified
mai | delivered on July 31, 1997 (State's Ex. 1).

OPI NI ON

| - As t he person who requested the hearing, the burdenis onthe
applicant to prove, by substantial evidence, that heis fit to be
i censed to engage i n the practice of cosnetol ogy. General Busi ness Law
(GBL) 8406; State Administrative Procedure Act (SAPA), 8306(1).
Substanti al evidence is that which areasonabl e m nd coul d accept as
supporting aconclusionor ultimte fact. Gay v Adduci, 73 N. Y. 2d
741, 536 N. Y. S. 2d 40 (1988). "The question...is whether a concl usion
or ultimate fact may be extracted reasonably--probatively and
logically.” City of Utica Board of Water Supply v New York State
Health Department, 96 A.D.2d 710, 465 N.Y.S.2d 365, 366
(1983)(citations omtted).

I1- GBL 8410 provides that alicense to engage inthe practice of
cosnetol ogy may be revoked if the licensee has denonstrated
untrustworthiness. Certainly, if alicense may be revoked upon a
showi ng of untrustworthiness, its original i ssuance may be deni ed f or
t he same reason.

I n consi dering whether the license should be granted, it is
necessary to consider together GBL 8406, and the provisions of
CorrectionlawArticle 23-A  See, Codel i a v Departnment of State, No.
29114/91 (Suprenme Court, NY County, My 19, 1992).

Article 23-A of the Correction Law i nposes an obligation on
i censi ng agenci es

"to deal equitably with ex-offenders while al so protecting
society'sinterest inassuring performance by reliabl e and
trustworthy persons. Thus, the statute sets out a broad
general rulethat...public agencies cannot deny...alicense
to an applicant sol el y based on st atus as an ex- of f ender.
But the statute recogni zes exceptions either wherethereis
adirect rel ati onshi p between the crim nal of fense and t he
specific license...sought (Correction Law8752[1]), or where
the license...woul dinvol ve an unreasonabl e ri sk t o persons
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or property (Correction Law8752[2]). If either exception
applies, the enployer (sic) has discretion to deny the
license...." Matter of Bonacorsa, 71 N. Y.2d 605, 528
N.Y.S.2d 519, 522 (1988).

I n exercisingits discretion, the agency nust consi der the ei ght
factors contained in Correction Law 8753[1].

"The i nterplay of the two exceptions and 8753[1] i s ankward,
but to give full meaningto the provisions, as we nust, it
is necessary to interpret 8753 differently dependi ng on
whet her t he agency i s seeking to deny a license. .. pursuant
tothe direct relationship exception...or the unreasonabl e
ri sk exception.... Undoubtedly, whenthe...agency relies on
t he unr easonabl e ri sk exception, the eight factors...should
be considered and applied to determine if in fact an
unreasonabl e ri sk exi sts.... Having consi dered t he ei ght
factors and determ ned t hat an unreasonabl e ri sk exi sts,
however, the...agency need not go further and consi der the
sanme factors to determ ne whet her the |license...shoul d be
granted.... 8753 nust also be applied to the direct
rel ati onshi p exception...however, adifferent analysisis
requi red because '"direct relationship' is defined by
8750[ 3], and because consi deration of the factors contai ned
in 8753[ 1] does not contribute to determ ning whet her a
direct relationship exists. Wereadthe direction of 8753
that it be applied' (i)n nmaking a determ nation pursuant to
section seven hundred fifty-two' to nmean that,
notwi t hst andi ng t he exi stence of a direct rel ati onship, an
agency. .. nmust consider the factors containedin 8753, to
determ ne whether...alicense should, inits discretion,
i ssue." Bonacorsa, supra, 528 N. Y.S.2d at 523.

Adirect relationshipis onewhereinthe offense bears directly
onthe applicant's ability or fitness to performone or nore of the
duties or responsibilities necessarily related to the license,
Correction Law 8750 3]. There is no statutory definition of
"unreasonabl e ri sk™ whi ch "depends upon a subj ecti ve anal ysis of a
vari ety of considerationsrelatingtothe nature of thelicense...and
the prior m sconduct." Bonacorsa, supra, 528 N.Y.S. 2d at 522.

"Adirect relationship can be found where the applicant's
prior convictionwas for an offenserelatedto the industry
or occupation at issue (denial of aliquor |icense warranted
because the corporate applicant's principal had a prior
convictionfor fraudininterstate beer sales); (application
for alicensetooperate atruck ingarnment district denied
si nce one of the corporate applicant’'s principal s had been
previ ously convi cted of extortion arising out of a garnent
truck racket eering operation), or the el enents i nherent in
the nature of the crimnal offense would have a direct
i mpact on the applicant's ability to performthe duties
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necessarily related tothe li cense or enpl oynent sought
(applicationfor enploynment as atraffic enforcenent agent
deni ed; applicant had prior convictions for, inter alia,
assault in the second degree, possessi on of a dangerous
weapon, crimnal possession of stolen property, and
| arceny).” Marra v City of White Plains, 96 A D.2d 865
(1983) (citations omtted).

Correction Law 8750[3] provides that there is a direct
rel ationship between cri m nal conduct and a particul ar | i cense where
t hat conduct has a direct bearingonthe applicant's fitness or ability
to performone or nore of the duties necessarily related to the
i cense. The applicant was convi cted of anong ot her t hings, crines
i nvol vi ng and/ or ari si ng out of the possessi on and/ or use of cocai ne
and cannabis. The duties of a cosnetol ogi st include, anong ot her
t hi ngs, the use on custoners of sharp instrunments and dyes and reactive
chem cal s. GBL 8400. Since, it cannot be di sputed, the use of cocai ne
and/ or cannabis can strongly inpact on a person's reason and
coordi nation, the applicant's crimnal conduct clearly bears directly
on his fitness and trustworthiness to performthe duties of a
cosnet ol ogi st .

The di rect rel ati onshi p havi ng been establ i shed, it i s necessary
to consider the factors set forth in Correction Law 8753.

The pertinent duties and responsibilities of a cosnetol ogi st
(8753[ 1] [ b] have al ready been di scussed inregards to the question of
direct relationship. The fact that the applicant was convi ct ed of
crimes directly related to those duties has direct bearing on his
fitness and trustworthiness to performthe duties and to neet the
responsibilities of a cosnmetol ogist (8753[1][c]).

Only two years have passed since the | ast conviction (8753[1][d]),
and at the time of thecrime the applicant was nearly thirty-eight
years old (8753[1][e]).

As nost of the crinmes involved unl awful illegal drugs the crines
were serious (8753[1][f]).

Al'l of the above nust be consideredinthelight of thelegitinmte
interest of DLSin the protection of the safety and wel fare of the
public (8753[1][h]).

The public policy of encouragi ng thelicensure of ex-offenders
(8753[1][a] isafactor weighinginthe applicant's favor, asis the
fact that, at some time, he attended Al cohol i cs Anonyrmous (8753[1][g].?

1 The appl i cant was sel ected an " Qut st andi ng Man of America for
1987." That award precedes at | east some of the convictions and,
therefore, is not relevant to the issuance of the applicant's

(continued...)
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The wei ghing of the factors i s not a nechani cal function and
cannot be done by sone mat hemati cal fornula. Rather, as the Court of
Appeal s sai d i n Bonacorsa, it nust be done t hrough t he exerci se of
di scretionto determ ne whet her the direct rel ati onshi p between t he
"convictions and the |icense has been attenuated sufficiently.”
Bonacorsa, supra, 528 NYS2d at 524.

Just over two years ago t he applicant was convicted of crines
arising out of conduct directly related to his fitness and
trustwort hiness to engage i nthe practi ce of cosnetol ogy. Wil e he has
attended sone sessi ons of Al coholics Anonynous, heis not currently
participating in any program of rehabilitation. Under these
ci rcunst ances, and consi dering the obligation of the Departnent of
Stateto take steps to protect the consum ng public fromharmat the
hands of unfit and untrustworthy cosnetol ogists, it i s not possibl e at
thistinetosaythat thereis asufficient support for a concl usion
t hat the applicant can be relied uponto avoidthe useillegal and/or
i ntoxi cating drugs while worKking.

CONCLUSI ONS OF LAW

After having gi ven due considerationtothe factors set forthin
Correction Law 8753, and havi ng wei ghed the ri ghts of t he applicant
against the rights and interests of the general public, it is
concl uded: that the applicant has not established that the direct
rel ati onshi p between his convictions and alicenseto engageinthe
practi ce of cosnetol ogy has been attenuated sufficiently and that heis
now fit and trustworthy to engage i n such practice; and that the
i ssuance of such alicense woul dinvol ve an unreasonablerisktothe
safety and wel fare of the public.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THATt he, pur suant to General
Busi ness Law 8411, application of Theodore Cipollafor alicenseto
engage in the practice of cosnetol ogy is deni ed.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: Oct ober 24, 1997

(. ..continued)
rehabilitation.



