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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

BUDDI E L. DE RUCHER,

Respondent .
________________________________________ X

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter canme on for hearing before
t he under si gned, Roger Schneier, on May 3, 1994 at the New York State
O fice Building!located at 333 East Washi ngton Street, Syracuse, New
Yor K.

The respondent, of 141 Whitesboro Street, Yorkville, New York
13495, did not appear.

The conpl ai nant was represent ed by Conpliance Oficer WIlliam
Schm tz.

COMVPLAI NT

The conpl ai nt al |l eges that the respondent operated as a space
renter in a beauty parlor w thout being so |icensed.

El NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified mail on January 5, 1994. A
subsequent noti ce of adj ournnent was served on hi mby regul ar first-
class mail (Conp. Ex. 1).

2) At all times hereinafter nmentioned the respondent was | i censed
to engage i n the practi ce of hairdressing and cosnet ol ogy pursuant to
alicense which expiredon March 31, 1993 (Conp. Ex. 2), but was not
i censed as a beauty parlor space renter (Conp. Ex. 3).

3) On February 11, 1993 Li cense I nvesti gat or Donna d ar k conduct ed
an i nspection of a beauty parl or known as G egory and Conpany | ocat ed
at Center Court, NewHartford, NewYork. She observed the respondent
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cutting and styling the hair of a custoner. The respondent, who had
hi s own separate area i n whi ch he worked, was pai d on conm ssi on, and
was not a sal aried enpl oyee of the shop.

OPI NI ON AND CONCLUSI ONS OF LAW

| - As of the date of the hearing the respondent’'s |license to
engage i n the practi ce of hairdressi ng and cosnet ol ogy had expired.
However, the jurisdiction of the Departnent of State to conduct a
di sci plinary hearing continued even after that expiration, i nasnmuch as
pursuant to General Business Law (GBL) 88407[ 4] and [ 5] he remai ns
eligibletoautomatically renewthat |icense until March 31, 1998.
Br ookl yn Audit Co., Inc v Departnent of Taxati on and Fi nance, 275 NY
285 (1937); Maine Sugar of Montezuma, Inc. v Wckham 37 AD2d 381, 325
NYS2d 858 (1971); Di vision of LicensingServicesv Carroll, 47 DCs 94.

I1- 19 NYCRR 160. 25(b) states:

"Ashop owner's license shall be required by any
| i censed barber or cosnetol ogi st operating as an
i ndependent contractor in a designated area
wi thinany |licensed beauty shop, which shall be
referred to as a renter's license."

The i ssue here i s whet her t he respondent was an i ndependent contractor.

There i s no absol ute rul e for determ ni ng whet her a personis an
i ndependent contractor or an enpl oyee. 3 NYJur 2d Agency, 8324. The only
evi dence presented in this case on the issue is the fact that the
respondent was pai d on a conm ssi on basi s, whichtends toindicate that
t he respondent was an i ndependent contractor. Inthe absence of any
evi dence t hat woul d indicate that i n spite of his paynent by conm ssi on
t he respondent was an enpl oyee of the shop, it is proper to concl ude
that he was, in fact, anindependent contractor. 3 NYJur2d Agency,
§330.

By cutting and styling the hair of a custoner, the respondent was
operating as a hairdresser and cosnetol ogi st. GBL 8401[5]. Therefore,
i nasnmuch as he was operating as in independent contractor in a
desi gnated area he was in violation of 19 NYCRR 160. 25[ b] .

DETERM NATI ON

VWHEREFORE, | T IS HEREBY DETERM NED THAT Buddi e L. DeRucher
vi ol ated 19 NYCRR 160. 25[ b], and accordi ngly, pursuant to General
Busi ness Law 8409[ 8], he shal |l pay a fi ne of $250 to t he Depart nment of
St ate on or before June 30, 1994. Should hefail topaythefine, if
he is currently licensed as a hairdresser and cosnet ol ogi st that
i cense shall be suspended for a period of one nont h, conmenci ng on

July 1, 1994 and termnating on July 31, 1994, both dates inclusive.
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If heis not currently licensed as a hairdresser and cosnet ol ogi st,
t hen no such |i cense, and no such | i cense shall be issuedto hi munless
and until he has paid the fine.

These are ny findi ngs of fact together with ny opini on and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



