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STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conplaint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON
- agai nst -

DI ANA DE SANTI S and DI ANA & JOE' S
DYNAM C HAI R SALON | NC. ,

Respondent s.

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted natter canme on for hearing before
t he under si gned, Roger Schnei er, on March 17, 1994 at the office of the
Departnent of State |located at 270 Broadway, New York, New YorKk.

Respondent De Santis, of 647 Broadway, Massapequa, New York 11788,
havi ng been advi sed of her right to be represented by an attorney,
appeared pro se on behalf of herself and the corporation.

The conpl ai nant was represent ed by Conpliance Oficer WIliam
Schm tz.

COVPLAI NT
The conpl ai nt al | eges that a hairdresser was observed workingin
t he respondents' beauty parl or wi thout her |icense bei ng posted and
with no photograph on her |icense.

El NDI NGS OF FACT

1) Notices of hearing together with a copies of the conpl aint were
served on the respondents by certified mail (Conp. Ex. 1).

2) Diana De Santisis duly licensedto operate a beauty parlor on
behal f of Diana & Joe's Dynamic Hair Salon Inc. at 647 Broadway,
Massapequa, New Yor k.

2) On February 4, 1993 License I nspector Frances De Stefano
conducted an inspection of the respondents' beauty parlor. She
observed Laura J. Cullen, who at thetinme held atenporary licenseto
engage i n the practi ce of hairdressi ng and cosnetol ogy, assistingin
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gi ving a customer a pernmanent wave. Specifically, CQullen was rinsing
out and blotting dry the hair of a person who was in the process of
havi ng a permanent wave adm ni stered by another hairdresser.

Cul I en was wor ki ng inthe shop for the day as an applicant for a
per manent position as a "shanpoo girl."! Her license was tapedtothe
si de of De Santis' desk, in alocationwhereit was not i medi ately
vi si bl e, but where it coul d be seen by a custoner who | ooked at the
ri ght angle while paying his or her bill.

OPI NI ON AND CONCLUSI ONS OF LAW

| - Pursuant to General Business Law8407[3], alicense to engage
inthe practice of hairdressi ng and cosnet ol ogy nust be kept postedin
sonme conspi cuous place in the beauty shopinwhichthelicenseeis
enpl oyed. Inthis case, Cullen was enployed, if at thetinme for only
a single day, in the respondents' beauty parl or.

Cullen's i cense was posted. However, because it was not readily
vi si bl e, and coul d be seen only by a cust onmer who happened to | ook in
theright directionwhileinthe process of paying, it cannot be said
that it was posted in a conspicuous pl ace.

The charge is that the |icense was not posted. The evidence
establ i shes that it was not conspi cuously posted. However, so |l ong as
the i ssue has been fully litigated by the parties, andis closely
enough related to the stated charges that there is no surprise or
prejudice to the respondent, the pl eadi ngs nay be anended t o conformto
t he proof and enconpass a char ge whi ch was not stated i nthe conpl ai nt.
This may be done even without a formal notion being nade by the
conpl ai nant. Helman v O xon, 71 M sc. 2d 1057, 338 NYS2d 139 (Gvil C.
NY County, 1972). Inrulingonthe notion, the tribunal nust determ ne
that had the charge in question been stated in the conplaint no
addi ti onal evi dence woul d have been forthcom ng. Tollin v Ell eby, 77
M sc.2d 708, 354 NYS2d 856 (Civil Ct. NY County, 1974). What is
essential isthat the "matters wereraisedinthe proof, were actual ly
litigated by the parties and were withinthe broad franmework of the
original pleadings." Cooper v Morin, 91 M sc. 2d 302, 398 NYS2d 36, 46
(Suprene Ct. Monroe County, 1977), nod. on ot her grnds. 64 AD2d 130,
409 NYS2d 30 (1978), aff'd. 49 NY2d 69, 424 NYS2d 168 (1979). Those
st andards have been nmet, and the pleadings are so anended.

Inmtigation, | have takeninto considerationthe fact that the
i cense was posted, whichindicates that the respondents were attenpt-
ingtoconply withthe statute. They are adnoni shed that inthe future
all licenses, whether for enpl oyees, trai nees, applicants, or the shop
nmust be postedinlocationsinwhichthey areimediately andclearly
visible to the public.

! That is the termused by the respondent.
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I1- 19 NYCRR 161. 2 provides that alicensee nmust affix his or her
photographtothelicenseinthe appropriate space. The evi dence on
thisissueisconflictingand unconvincing. Theinspector testified
t hat when she was shown the | i cense t here was no phot ograph onit, but
her testi nony was generally tentative and uncertain, and her recol | ec-
tion of the events, which occurred nore than a year ago duri ng what
must have been one of many i nspections, was far fromdefinite. De
Santis, onthe other hand, testifiedthat there was a picture affi xed
tothelicense. Under these circunstances | findthat the conpl ai nant
has failed to establish by substanti al evidence the truth of the charge
t hat a phot ograph was not affixed to the |license. Therefore, that
charge nust be dism ssed. State Adm nistrative Procedure Act 8306[1].

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT Di ana De Santi s and D ana
and Joe' s Dynam c Hair Sal on I nc. have vi ol at ed Gener al Busi ness Law
8407[ 3], and accordi ngly, pursuant to General Business Law 8409[ 8],
they are reprimnded therefore, and

| T1S FURTHER DETERM NED THAT t he charge t hat t he respondents
violated 19 NYCRR 161.2 is dism ssed.

These are ny findings of fact together with my opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



