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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

MARI ANNE FI ORI LLG,

Respondent .
________________________________________ X

The above not ed matter cane on for heari ng before the undersi gned,
Roger Schnei er, on Novenber 26, 1997 at the offi ce of the Departnent of
State |l ocated at 41 State Street, Al bany, New York.

The respondent, of Country Charm 102 5th Street, Scotia, New York
12302, did not appear.

The conpl ai nant was represented by D strict Manager M chael Coyne.
COVPLAI NT
The conpl ai nt al | eges t hat t he respondent provi ded appear ance
enhancenment services w thout the required Appearance Enhancenent
Renter's License, inviolationof General Business Law(GBL) Article
27, 8401.

El NDI NGS OF FACT

1) On Cctober 8, 1997 t he conpl ai nant sent thefollowingitensto
the respondent's busi ness address by certified mail (which was
del i vered on Cctober 17, 1997): Notice of hearing; notice of appearance
form letter referringto an attached notice of violation and offering
t he respondent the opportunity to resolve the matter through the
paynment of a fine of $250 or t o appear at a conference to di scuss t he
matter; notice of violationreferringto "the annexed notice, the
conplaint inthese proceedings."” There was, however, no conpl ai nt
annexed to the notice of violation, and there was nothing in the
mai | i ng to advi se t he respondent of the nature of the charges (State's
Ex. 1).

2) On October 27, 1997 t he conpl ai nant sent by certified mail
addressed to the respondent at the same address a copy of the
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conpl ai nt, whi ch was delivered on Cctober 30, 1997 (State's Ex. 2).
There was nothing elseinthat mailing. Inparticular, there was no
| etter or other notice advising the respondent that the conpl ai nt
related to the earlier notice of hearing.

OPI NI ON AND CONCLUSI ONS OF LAW

Pursuant to GBL 8411[ 2], before revoki ng or suspending a |l i cense
i ssued under GBL Article 27, or inmposing afine or reprimnd onthe
hol der of such alicense, the hol der of the |license nust be notified of
the chargesinwiting at | east ten days prior tothe date set for the
hearing. Pursuant to State Adm nistrative Procedure Act ( SAPA) 8301,
respondents nust be given

"reasonabl e notice of such hearing, which notice shall
include (a) astatenent of thetinme, place, and nature of
t he hearing; (b) a statenent of the | egal authority and
jurisdictionunder whichthe hearingistobeheld; (c) a
referencetothe particul ar sections of the statutes and
rul es involved, where possible; (d) a short and plain
statenment of matters asserted.”

Inthis case, the respondent was served with a notice of hearing
whi ch di d not contain a statenment of the charges. That notice was
clearly defective under the statute. The respondent was t hen was
served with a bare statenment of charges, unacconpani ed by any
i ndication that the statenent of charges related to the notice of
heari ng.

The service of process in this matter was inadequate and
unaccept abl e. Neither the GBL nor SAPA contenpl ates t he servi ce of a
pi eceneal notice of hearing. Wen the conpl ai nant realized that the
origi nal mailing was i nadequate it shoul d have re-served a conpl ete
noti ce of hearing and conplaint. At the very |east, the second
mai | i ng, whi ch cont ai ned t he char ges, shoul d have been acconpani ed by
an expl anatory letter relating those charges to the previously served
noti ce of hearing. The respondent shoul d not be required to guess, in
the first i nstance, what the charges are, and, i nthe second i nstance,
why she has received a naked conpl ai nt.

Accordingly, the service of the notice of hearing and of the
conpl ai nt not havi ng been in conpliance with the governing st at utes,
t he conpl ai nt nmust be di sm ssed, w thout prejudicetothe conpl ai nt
being re-instituted with proper service.
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DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THATt he char ges herein are
di sm ssed wi thout prejudice.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: Decenber 4, 1997



