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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

BEVERLY FORRESTER,

Respondent .
________________________________________ X

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter canme on for hearing before
t he under si gned, Roger Schneier, on May 16, 1994 at the offi ce of the
Departnent of State |located at 270 Broadway, New York, New YorKk.

The respondent, of 3735 Ainville Avenue, Bronx, New York 10467,
di d not appear.

The conpl ai nant was represent ed by Conpliance Officer WIlliam
Schm tz.

COVPLAI NT
The conpl ai nt al | eges t hat t he respondent operated a beauty parl or
wi t hout alicense, and engaged in the practi ce of hairdressing and
cosnetol ogy wi thout having a current |icense.

El NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on t he respondent by certified mail on April 30, 1994 ( Conp. Ex.
1).

2) The respondent is, and at all tines hereinafter nmentioned was,
duly licensed to engage i n the practice of hairdressi ng and cosmet ol ogy
(Comp. Ex. 2).

3) On January 8, 1993 Li cense I nspect or Juanita Davi s conduct ed
an i nspection of a beauty parlor known as "European Hair Flair" | ocated

at 3719 Wiite Plains Road, Bronx, New York, for which no license had



- 2.
been i ssued. She observed the respondent, who is t he owner of the
shop, curling the hair of a customer. The respondent had an expired,
but not her current, hairdresser's license on the prem ses.

OPI NI ON AND CONCLUSI ONS OF LAW

As the party whichinstigatedthe hearing, the burdenis onthe
conpl ai nant to prove, by substantial evidence, the truth of the charges
set forthinthe conplaint. State Adm nistrative Procedure Act (SAPA),
8306(1). Substantial evidenceis that which areasonable m nd could
accept as supporting aconclusionor ultimate fact. Gay v Adduci, 73
N.Y.2d 741, 536 N. Y.S.2d 40 (1988). "The question...is whether a
conclusionor ultimate fact may be extracted reasonabl y--probatively
and logically.” City of Utica Board of Wter Supply v New York State
Health Department, 96 A.D.2d 710, 465 N.Y.S. 2d 365, 366
(1983)(citations omtted).

There are two charges intheinstant conplaint. Thefirst is that
t he respondent operated a beauty parlor without alicense. A"beauty
parlor" i s any pl ace or prem ses wherei n hairdressi ng and cosnet ol ogy
is practiced. General Business Law (GBL) 8401[4]. "The practice of
hai r dressi ng and cosnet ol ogy" i ncl udes, anong ot her t hi ngs, the curling
of the hair of any person. GBL 8401[5]. Therefore, since the
respondent was curling the hair of a custoner in her shop, she was
operating a beauty parlor.

GBL 8402[ 2] provi des that no person may operate a beauty parl or
wi t hout being |icensed to do so. Since the respondent was not so
i censed, she violated that statute.

The second charge i s that the respondent engaged i nthe practice
of hai rdressi ng and cosnet ol ogy wi t hout having a current |icense. The
evi dence, however, establishes that she was |icensed, but had an
expired |license onthe prem ses. Solong as anissue has beenfully
litigated by the parties, andis closely enoughrelatedto the stated
charges that thereis no surprise or prejudicetothe respondent, the
pl eadi ngs may be anended t o conformto t he proof and enconpass a char ge
whi ch was not stated in the conplaint, Hel man v O xon, 71 M sc. 2d 1057,
338 NyS2d 139 (Civil C. NY County, 1972). However, since the
respondent was not present at the hearing the i ssue was not fully
litigated. Therefore, an anendnment to t he pl eadi ngs to enconpass a
charge that the respondent fail ed to have her current |icense posted
woul d not be proper, and t he charge t hat t he respondent engaged inthe
practi ce of hairdressing and cosnet ol ogy wi thout a current |icense nust
be di sm ssed.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT Beverly Forrester vi ol at ed
General Busi ness Law 8402[ 2], and accordi ngly, pursuant to General
Busi ness Law 8409[ 8], she shal |l pay a fi ne of $200 t o t he Depart nment of
State on or before July 29, 1994, and should she fail to pay the fine
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then her license to engage in the practice of hairdressing and
cosnet ol ogy shal |l be suspended for a period of one nonth, comenci ng on
August 1, 1994 and term nating on August 31, 1994, both dates
i ncl usive.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



