137 DOS 97

STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

COUMBA GAYE,

Respondent .
________________________________________ X

The above not ed matter cane on for heari ng before the undersi gned,
Roger Schneier, on April 15, 1997 at the of fi ce of t he Departnment of
State | ocated at 270 Broadway, New York, New YorKk.

The respondent, of Goree Senegal ese Si sters Prof essional African
Hai r Brai di ng, 9042 Par sons Boul evard, Jamai ca, New York 11432, havi ng
been advi sed of her right to be represented by an attorney, appeared
pro se.

The conpl ai nant was r epresent ed by Assi stant Litigati on Counsel
Scott L. NeJdane, Esq.

COMVPLAI NT

The conpl aint all eges that the respondent was working in an
unl i censed appear ance enhancenent sal on, and al | owed an unli censed
operator to performservices on a client in that shop.

El NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on t he respondent by certified mail on March 15, 1997 (State's
Ex. 1).

2) The respondent is, and at all tines herei nafter nenti oned was,
duly licensed to engage inthe practice of natural hairstyling (State's
Ex. 2).

3) On March 15, 1996 Seni or License I nvestigator Tedi Ri ngel
conducted an i nspecti on of Goree Senegal ese Sisters Professional
African Hair Braidinglocated at 90-42 Parsons Boul evard, Janai ca, New
York 11432 and observed, anong ot her things, that the shop had no
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appearance enhancenent business license (State's Ex. 3). The
respondent had obtained a certificate of doi ng busi ness under an
assunmed nane for the shop, but was unaware of the need for a shop
i cense.

4) On August 14, 1996 Seni or License Investigator Richard M
Art hur conduct ed a conpl i ance i nspecti on of the shop. Anmong ot her
t hi ngs, he observed that the shop was still not |icensed, and t hat
Fat ou Fof ana, who was not |icensed pursuant to General Business Law
Article 27, was braidingthe hair of a custoner without alicense. No
evi dence was of fered as to whet her the braidi ng was bei ng done f or
conpensati on.

5) The respondent was i ssued a |l i cense for the shop on Novenber
26, 1996. She had originally applied for thelicense on April 15,
1996, but its issuance had been del ayed by sonme deficiency not
appearing in the record.

OPI NI ON AND CONCLUSI ONS OF LAW

| - The respondent vi ol at ed Gener al Busi ness Law (GBL) 8401[ 2],
whi ch provides that it is unlawful to for any personto own, control or
oper at e, an appear ance enhancenent busi ness wi t hout having a license
for such. Inmtigation, however, it is notedthat at thetinme of the
first inspection she was unawar e of the need to have a shop | i cense,
and that shortly after that i nspection she appliedfor one. Wile that
does not excuse the violation, it does elimnate the el ement of
wllful ness. Inconsideringwhat, if any, penalty to inpose, | also
take of ficial notice of the conpl ai nant's practice of not bringing
char ges agai nst a shop owner where a vi ol ati on has been corrected prior
to a conpliance inspection.

I 1- GBL 8401[ 1] provi des, anong ot her t hi ngs, that no person nmay
engage inthe practice of natural hair styling w thout being!licensed
therefore, and, pursuant to 19 NYCRR 160. 11, t he owner of an appear ance
enhancenent business is liable for any violation of that statute
occurringin his or her shop. The respondent is charged with such a
vi ol ati on because an unl i censed person was brai ding hair i n her shop.
However, although the braiding of hair is a function of natural
hai rstyling, inorder for such braidingto constitute the "practice of
natural hair styling" the person doi ngthe braidi ng nust be doi ng so
for afee or other consideration. GBL 8400[5]. The conpl ai nant has
failed to present any evi dence on the i ssue of consi derati on and has,
therefore, failedto neet an essenti al el ement of its burden of proof.
Accordi ngly, the charge of allow ng an unlicensed persontowork inthe
respondent’'s shop nust be, and i s, dism ssed. Di vision of Licensing
Services v Anon Ba Kouame, 104 DOS 97.
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DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT Counba Gaye vi ol at ed
CGener al Business Law 8402[ 2], and accordi ngly, pursuant to CGeneral
Busi ness Law 8410, she is reprimnded therefore.

Roger Schnei er
Adm ni strative Law Judge

Dated: My 19, 1997



