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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,
Conpl ai nant , DECI SI ON
- agai nst -
TONY GUERRI ERO,
Respondent .
________________________________________ X

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter canme on for hearing before
t he under si gned, Roger Schnei er, on Novenber 14, 1994 at t he of fi ce of

the Departnment of State |ocated at 270 Broadway, New York, New York.

The respondent, of Prem er Hair Studio, Inc., 65 East Main Street,
El msf ord, New York 10523, havi ng been advised of his right to be
represented by an attorney, appeared pro se.

The conpl ai nant was represent ed by Conpliance Oficer WIlliam
Schm tz.

COMVPLAI NT

The conplaint alleges that respondent failed to affix his
phot ograph to his | icense to operate a beauty parlor, had an out of
dat e phot ograph on his | i cense to engage i n the practi ce of hairdress-
i ng and cosnet ol ogy, and enpl oyed two unl i censed persons to engage i n
the practice of hairdressing and cosnetol ogy.

El NDI NGS OF FACT

1) Notice of hearingtogether with a copy of the conpl ai nt was
served on the respondent by certified miil (State's Ex. 1).

2) At all tines hereinafter nmenti oned t he respondent was duly
i censed to operate a beauty parl or on behalf of Prem er Hair Studio
I nc. at 65 East Main Street, El nsford, NewYork, and to engageinthe
practice of hairdressi ng and cosnetol ogy (State's Ex. 2). Pursuant to
amendnments to General Business Law Article 27 effective July 5,

1994,
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those I'i censes are nowdenom nated a | i cense t o oper at e an appear ance
enhancenent business and a |license to engage in the practice of
cosnet ol ogy.

3) On Decenber 2, 1993 Li cense I nspector Carolyn L. WIlians
conduct ed an i nspecti on of the respondent’s shop. She observed t hat
t her e was no phot ograph on hi s shop | i cense, that the photograph on his
hai rdresser/cosnetol ogi st | i cense was ten years ol d, and that there
wer e two unl i censed persons i nthe shop whomshe bel i eved wer e wor ki ng
as hairdresser/cosnetol ogists. Inresponse she i ssued a notice of
violation to the respondent (State's Ex. 3).

OPI NI ON AND CONCLUSI ONS OF LAW

| - 19 NYCRR 161. 2[b], asineffect at thetine of the inspection,
requi red t hat t he phot ograph of the manager of a beauty parl or owned by
a corporation be affixedtothe shoplicense. By failingtoaffix his
phot ograph to the shop | i cense t he respondent vi ol ated t hat regul ati on.
In mtigation, | take official notice that, unlike an operator's
license, thereisnoindicationonashoplicensethat a photograph
need be attached.

[1- 19 NYCRR 161. 2[ c] provides t hat no phot ograph may be af fi xed
toalicenseif it was taken nore t han four years earlier. By having
a ten year ol d photograph affixed to his license to engage in the
practice of hairdressing and cosnetol ogy the respondent vi ol at ed t hat
regul ati on.

I11- Asthe party whichinitiatedthe hearing, the burdenis on
t he conpl ai nant to prove, by substantial evidence, the truth of the
charges contained inthe conplaint. State Adm nistrative Procedure Act
(SAPA), 8306[1]. Substantial evidenceis that which areasonabl e m nd
coul d accept as supporting a conclusion or ultimate fact. Gay v
Adduci, 73 N.Y.2d 741, 536 N. Y. S. 2d 40 (1988). "The question...is
whet her a concl usion or ulti mate fact may be extracted reasonabl y- -
probatively andlogically.” Gty of WicaBoard of Water Supply v New
York State Health Departnent, 96 A. D. 2d 710, 465 N. Y. S. 2d 365, 366
(1983)(citations omtted).

| nasnmuch as she had failed toindicate of the notice of violation
what work, if any, she observed themperform ng, the only evidence as
to what the two unlicensed persons were doing in the shop was the
testimony of Inspector WIllians and that of the respondent. She
testified, as she had in a previous hearing the sane day wit h regards
t o anot her unl i censed person, that they had conbs i n their hands. Wen
guesti oned as t o whet her t hey may have sonet hi ng ot her t han conbs i n
their hands she admtted that it was possible, and that she didn't
actually recall what they were doing. The respondent, however,
testified that there were no custonmers in the shop at the tine.

The evidence is conflicting and unconvinci ng. Theinspector's
testi mony was uncertain. Whileit islogical tobelievethat she saw
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t he unl i censed per sons doi ng sonet hi ng, because of the i nspector's | ack
of cont enpor aneous not es t he conpl ai nant was unabl e t o est abl i sh what
that sonet hi ng was. Accordingly, | amconstrainedto findthat the
conpl ainant failed to establish by substantial evidence that the
respondent enpl oyed two unli censed persons to engage i nthe practi ce of
hai rdressi ng and cosnetol ogy, and that charge should be dism ssed.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT Tony Guerri ero vi ol at ed
19 NYCRR 161.2[b] and [c], and accordingly, pursuant to General
Busi ness Law 8410, he shall pay a fi ne of $200.00 to t he Depart nment of
State on or before January 31, 1995. Should hefail to pay thefine
his |icenses to operate an appearance enhancenent busi ness and to
engage i n the practi ce of cosnetol ogy shall be suspended for a peri od
of one nonth, comrencing on February 1, 1995 and term nating on
February 28, 1995, both dates inclusive.

These are ny findings of fact together with my opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

Phillip M Sparkes
Speci al Deputy Secretary of State



