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STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conplaint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON
- agai nst -

LYNNAE J. KIRBY d/ b/ a
STYLI SH CREATI ONS,

Respondent .

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted natter canme on for hearing before
t he under si gned, Roger Schnei er, on March 16, 1993 at the office of the
Departnment of State | ocated at 162 Washi ngt on Avenue, Al bany, New Yor k.

The respondent, of 28 Church Street, Canaj oharie, NewYork 13317,
havi ng been advi sed of her right to be represented by an attorney,
appeared pro se.

The conpl ai nant was represent ed by Conpliance Oficer WIliam
Schm tz.

COMVPLAI NT

The conplaint inthe matter all eges that the respondent operated
an unlicensed beauty parlor.

El NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified mail (Conp. Ex. 1).

2) The respondent is, and at all tines hereinafter nmentioned was,
duly licensed to engage i n the practice of hairdressi ng and cosnetol -
ogy. Since June 23, 1992 she has al so been | icensed to operate a
beauty parl or under the trade nanme "Stylish Creati ons” at 28 Church
Street, Canajoharie, New York (Conmp. Ex. 2).

3) On June 4, 1992 |icense inspector Carolyn L. WIIlians conducted
an i nspection of the prem ses at 28 Church Street, Canaj ohari e, New
Yor k and observed t hat t he respondent was operati ng a beauty parl or
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wi thout alicense. At thetinme acustoner was inthe shop havi ng her
hai r cut and waved (Resp. Ex. B). Sheissued anotice of violationto
t he respondent, gave her alicense application form and advi sed her
that it would beillegal for her to operate the beauty parlor until she
obtained alicenseto do so. That sane day t he respondent conpl et ed
and mai | ed t he appl i cation, which was received by t he conpl ai nant on
June 5, 1992 (Conp. Ex. 3). As notedin (2), infra, thelicense was
i ssued on June 23, 1992.

I n January, 1991 t he respondent had t aken over t he operati on of
t he beauty parlor fromits forner owner. She consulted with the town
clerk and was told that she needed to file a certificate of doing
busi ness under an assuned nane and t o obt ai n what she testified was a
certificate of occupancy, but which was apparently a certificate of
authority to col l ect sal es tax (Conp. Ex. 1), and she di d as direct ed.
She was not aware of the need for a shop |icense.

OPI NI ON AND CONCLUSI ONS OF LAW

CGeneral Business Law(@BL) 8402(2) provides that "no person shal |
conduct a beauty parlor without having first receivedalicense...to
conduct said beauty parlor...." A"beauty parlor" is any placein
whi ch hairdressing and cosnetology is practiced. GBL 8401(4).
"Hai rdressi ng and cosnet ol ogy" i ncl udes the cutting and wavi ng of the
hair of any person. GBL 8401(5).

There is no doubt, and in fact there is no dispute, that the
respondent was operating a beauty parlor without alicense at thetine
of the inspection. That the respondent was unaware of the statutory
requirement for alicenseisirrelevant tothe question of guilt, as
t he statute contains no requirenent that the conpl ai nant establ i sh that
aviolationwas willful. Itis, however, mtigatingwithregardsto
t he question of penalty.

The respondent’' s argunent that no fi ne shoul d be i nposed because
she has al ready | ost a great deal of noney after having been forcedto
cl ose her shop pending recei pt of her license is m splaced. The
respondent’'s financial lossinthat situationwas nodifferent from
what she woul d have experi enced had she del ayed t aki ng over t he shop
pendi ng recei pt of alicense. The fact that she had to cl ose her shop
was not the result of a penalty, but, rather, of the statutory
provi si on forbi ddi ng the operati on of an unlicensed beauty parl or and
providing that aviolationis amsdeneanor puni shabl e by i npri sonnment
for upto six nonths, by afineof $500.00, or by both. GBL 8§412. Any
penal ty inposed by this tribunal would be for the respondent's
violationof thelawat thetine of theinspection, and prior to her
enteringinconpliance. Insettingtheterns of the penalty i nposed,
however, | have taken into consi deration the fact of the financi al
difficulties created by the shop closing, and have all owed the
respondent a much | onger period than is usual to pay the fine.
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DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT Lynnae J. Kirby has
vi ol at ed Gener al Busi ness Law 8402(2), and accordi ngly, pursuant to
General Business Law 8409, she shall pay a fine of $200.00to t he
Departnent of State on or before October 31, 1993, and upon failureto
pay the fine her |icenses to operate a beauty parl or and to engage i n
t he practi ce of hairdressi ng and cosnet ol ogy shal |l be suspended for a
peri od of one nonth, comrenci ng on Novenber 1, 1993 and term nati ng on
Novenmber 30, 1993.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



