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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

DENNI' S B. LE,

Respondent .
________________________________________ X

The above noted matter cane on for heari ng bef ore t he under si gned,
Roger Schnei er, on June 3, 1998 at the New York State O fi ce Buil di ng
| ocated at 65 Court Street, Buffalo, New York.

The respondent, of Lee Nails, 1222 Abbott Road, Lackawanna, New
Yor k 14218, havi ng been advi sed of his right to be represented by an
attorney, chose to represent hinself.

The conpl ai nant was represent ed by Assi stant Litigation Counsel
Scott L. NeJdane, Esq.

COMVPLAI NT

The conplaint inthe matter alleges that: A custoner of the
respondent’'s appear ance enhancenent busi ness contracted a nail fungus
as the result of the respondent's use of dirty inplenents; the
respondent acted as a nail specialist with an expired |icense; the
respondent failedto post his and the licenses of ot her operatorsin
hi s shop; the respondent permtted two unlicensed persons to engage in
t he practice of nail specialty inhis shop; the respondent permtted or
engaged i nthe use of prohibiteditens; the respondent permtted or
engaged i n t he use of dangerous and/ or unsanitary facilities; andthe
respondent di d not have a photo on hi s tenporary nail specialist and
hi s busi ness |icense.

El NDI NGS OF FACT

1) Notice of hearingtogether with a copy of the conpl ai nt was
served on t he respondent by certified nail delivered on March 25, 1998
(State's Ex. 1).
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2) The respondent is currently licensedinengageinthe practice
of nail specialty pursuant to alicense issued on Cctober 20, 1997. He
was previously so licensed under the name Lap V. Le pursuant to a
tenporary |license which expired on March 14, 1996. He is also
i censed, pursuant to a license issued on Septenber 18, 1995, to
oper at e an appear ance enhancenent busi ness d/ b/a Lee Nails at 1222
Abbott Road, Lackawanna, New York (State's Ex. 2 and 3).

3) On Septenber 16, 1997 Lori Mendez fil ed a conpl ai nt i n which
she al | eged t hat she had contracted a nail fungus after havi ng recei ved
nail services from the respondent (State's Ex. 4 and 5). The
respondent deni es havi ng provi ded such services to Ms. Mendez, who di d
not appear to testify at the hearing.

4) On Cctober 10, 1997 Li cense I nvesti gat or Ron Schwartz conduct ed
an i nspection of the respondent’'s shop (State's Ex. 6). He observed
t he respondent and Tue Van Le, the respondent’'s brother, filingthe
nail s of custonmers for conpensation al though their tenporary nail
specialty licenses had expired (State's Ex. 2). He al so observed Tan
Le, who was never |icensed pursuant to General Business Law ( GBL)
Article 27, filing the nails of acustoner for conpensati on. He al so
observed that: Dirty i npl enments were stored in aopen container ina
drawer; nail bits were storedindrawers w th noney; neck dusters were
i nuse; and t here were no phot ogr aphs on t he respondent' s busi ness and
(expired) operator's licenses.

5) On January 31, 1997 an i nspecti on of the respondent's shop had
di scl osed two unl i censed persons, including Tue Van Le, engaged in the
unl i censed practice of nail specialty inthe respondent’'s shop (State's
Ex. 7). That resulted in the respondent being charged with two
viol ations of GBL 8401. The respondent chose not to contest those
charges and paid a fine of $500.00 (State's Ex. 8 and 9).

OPI NI ON AND CONCLUSI ONS OF LAW

| - As the party whichinitiatedthe hearing, the burdenis onthe
conpl ai nant to prove, by substantial evidence, the truth of the charges
intheconplaint. State Adm nistrative Procedure Act (SAPA), 8306(1).
Substanti al evidence is that which areasonabl e m nd coul d accept as
supporting aconclusionor ultimte fact. G ay v Adduci, 73 N. Y. 2d
741, 536 N. Y. S. 2d 40 (1988). "The question...is whether a concl usion
or ultimate fact may be extracted reasonably--probatively and
logically.” City of Utica Board of Water Supply v New York State
Health Department, 96 A.D.2d 710, 465 N.Y.S.2d 365, 366
(1983)(citations omtted).

I1- The only evi dence of fered by t he conpl ai nant t o support the
charge that Lori Mendez contracted a fungus infection in the
respondent’'s shop was her unsworn st at ement and a conputer print out
from a pharmacy show ng that an anti-fungal nmedicine had been
prescribed. The respondent, however, testified under oath and subj ect
to cross exam nati on that Ms. Mendez had never beenin his shop. Under
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these circunstances the tribunal is unable to conclude that WMs.
Mendez' s conpl aint istrue, and that aspect of the charges nust be, and
are, dism ssed.

[11- Pursuant to GBL 8401[1] it is unlawful for any person to
engage in the practice of nail specialty without beinglicensedto do
so. By filingthe nails (GBL 8400[4]) of a custoner in his shop after
his tenporary | i cense had expired t he respondent viol ated that statute.

| V- 19 NYCRR 160. 10[c] requires that thelicense to operate an
appearance enhancenment busi ness, and the |icenses of the persons
wor ki ng i n the shop, be conspi cuously posted. At the tinme of the
i nspectionthere were nolicenses posted. Wth regards to t he busi ness
i cense that was a violation of the regulation. There was nofailure
to post violationwith regards tothe operators, as none of themhad
valid licenses at thetime and, therefore, they had nolicenses to
post .

V- As not ed above, pursuant to GBL 8401[ 1], no person nay engage
inthe practice of nail specialty without being |licensed to do so
pursuant to the terms of GBL Article 27, and the practice of nail
specialty includes thefilingof nails. Asthe owner of an appearance
enhancenent business, the respondent is |liable for any unlicensed
activity which occurs in his shop, 19 NYCRR 160. 11, and he is,
t heref ore responsi bl e for the viol ati ons of GBL 8401[ 1] whichresulted
fromTue Van Le and Tan Le working in his shop wi thout valid|licenses.
This violationis made particul arly serious by the facts that the
respondent had previously paid a fine for having Tue Van Le, his
brot her, working in his shopwthout alicense and that in spite of
that he allowed he to continue to do so.

VI - The use of non-di sposabl e neck dusters is forbi dden pursuant
to 19 NYCRR 160. 18. The i nvesti gat or observed t hat neck dusters were
inuseintherespondent's shop. However, thereis noindicationin
his report as to whether those neck dusters were disposable.
Accordi ngly, that charge nmust be, and is, dism ssed.

VIl- Pursuant to 19 NYCRR 160. 17[c][2] nail specialty inplenents
used nust be t horoughly cl eaned after use and nust then be storedina
drawer, cabi net, or covered container. By storingdirty inplenentsin
an open contai ner the respondent violated that regul ation.

VI11- Pursuant to 19 NYCRR 160. 28 [ b], business | i censes i ssued
pursuant to GBL Article 27 nust have the | i censee' s phot ograph affi xed
tothem By failingto affix his photographto his business|icense
t he respondent violated that regul ation.

| X- The respondent's nultiple violations of statute and t he
regul ati ons are a denonstration of inconpetence.
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DETERM NATI ON

VWHEREFCRE, | T | S HEREBY DETERM NED THAT Denni s B. Le has vi ol at ed
General Business Law 8401[ 1] and 19 NYCRR 160. 10[ c], 160.17[c][2], and
160. 28 [b], and has denonstrated i nconpetence, and accordingly,
pur suant to General Business Law 8410, his |licenses to engageinthe
practice of nail specialty and to oper ate an appear ance enhancenent
busi ness are suspended for a period commencing onJuly 1, 1998 and
term nating two nont hs after the recei pt by the conpl ai nant of his
licensecertificates. Heisdirectedtosendhislicensecertificates
t o D ane Ranundo, Custoner Service Unit, Departnent of State, D vision
of Licensing Services, 84 Holland Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: June 5, 1998



