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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

THUY TRONG LE,

Respondent .
________________________________________ X

The above not ed matter cane on for heari ng before the undersi gned,
Roger Schneier, on April 17, 1997 at the of fi ce of t he Departnent of
State |located at 41 State Street, Al bany, New York.

The respondent, of Nail Studi o, 182 Col oni e Center, Al bany, New
Yor k 12205, havi ng been advi sed of his right to be represented by an
attorney, appeared pro se.

The conpl ai nant was represent ed by Assi stant Litigation Counsel
Scott L. NeJdane, Esq.

COMVPLAI NT

The conplaint inthe matter all eges that the respondent al | owed
unlicensed individuals to performnail services in his shop in
vi ol ation of General Business Law(@GBL) 8401, and di d not have proof of
asurety bond or liability insurance onthe prem sesinviolationof 19
NYCRR 160. 9.

El NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on t he respondent by certified mail delivered on March 24, 1997
(State's Ex. 1).

2) The respondent is, and at all tinmes herei nafter nenti oned was,
duly l'i censed t o operat e an appear ance enhancenent busi ness d/ b/ a Nai |
Studio at 182 Col onie Center, Al bany, New York (State's Ex. 2 and 3).

3) On Septenber 18, 1996 License Inspector Jeffrey Staats
conduct ed an i nspecti on of the respondent’'s shop and observed Tran Quoc
Truong filing and coloring acustoner's nails and G ang Ho pai nting a
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custonmer's nails. Neither Ms. Truong nor Ms. Ho was | i censed pur suant
to GBL Article 27. He al so determ ned that there was no proof of a
surety bond or liability insurance on the prem ses. The services
performed by M. Truong and Ms. Ho were being provided for
consideration! (State's Ex. 4).

4) On October 16, 1996 M. Staats conducted a conpliance
i nspection of the respondent’'s shop. He agai n observed t he unlicensed
Tran Quoc Truong filing a custoner's nails. He al so observed Hoa
Truong filing acustonmer's nails and determ ned that there still was no
proof of a surety bondor liability insurance onthe prem ses (State's
Ex. 5).

5) The respondent operates alarge chain of nail salons inupstate
New Yor k, and has a hi story of enpl oyi ng unli censed persons to perform
nail services in his shops, as established by the foll ow ng:

a) A conpl aint dated June 5, 1996 chargi ng t hat, anong ot her
t hi ngs, the respondent enployed six unlicensed nail specialists
(State's Ex. 7), and a check for a fine of $500. 00 paidin settl enent
of the charges in that conplaint (State's Ex. 8);

b) A conpl ai nt dated July 18, 1996 chargi ng t hat t he r espondent
enpl oyed t hree unlicensed nail specialists (State's Ex. 10), and a
noney order for afine of $500.00 paidin settlenent of the charges in
that conplaint (State's Ex. 11).

c) A consent Agreenent dated Septenber 18, 1996, in whichthe
respondent, acting through hi s authorized agent, pl ead no contest to a
char ge of enpl oyi ng ei ght unlicensed nail specialists, agreed to pay a
fine of $1, 750. 00, acknow edged that alicense as anail specialist is
requi red for anyone perform ng mani cures, nail enhancenment or any of
functions set forthin GBL 8400[ 4], and agreed not to al l owunlicensed
personto performnail specialty functions inhis shops (State's Ex.
6); and

d) A conpl aint dated Novenmber 22, 1996 charging that the
respondent enpl oyed seven unlicensed nail specialists (State's Ex. 12),
and a check in the anount of $1,750.00 paid in settlenent of the
charges in that conplaint (State's Ex. 13).

OPI NI ON AND CONCLUSI ONS OF LAW

| - Pursuant to GBL 8401[ 1], no person nay engage i nthe practi ce
of nail specialty w thout beinglicensedto do so pursuant totheterns

11 have concluded that services were being provided for
consi deration based onthe pricelist obtainedby M. Staats. It is
alsonotedthat at notine didthe respondent cl ai mthat consi derati on
was not bei ng pai d and received. Hi s only defense to t he charge was
his assertion that the manicurists were |icensed in California.
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of GBL Article 27. The practice of nail specialty includes the
provi di ng of services for afee or any considerationto cut, shape or
enhance t he appear ance of the nails of the hands or feet. GBL §8400[ 4] .
As t he owner of appearance enhancenent busi nesses, the respondent is
i abl e for any unlicensed activity which occurs in his shops, 19 NYCRR
160. 11, and heis, therefore responsible for theresultingviolations
of GBL 8401[1].

The enpl oynment of the unlicensed persons was not an i sol at ed
occurrence. The respondent has nade it a practice to enpl oyee
unlicensed nail specialistsinhis shops, and does not appear to have
been deterred by t he repeat ed paynent of fines. Hi s explanation that
the viol ati ons were the fault of Andy Ton, a once trusted enpl oyee whom
he claims he no |l onger trusts, is of no value, both because the
respondent i s personally responsible for thelawful operation of his
busi ness, and because M. Tonis still intherespondent's enpl oy and
t he respondent has of fered no evi dence to showthat M. Ton has been
denoted or otherw se disciplined.

The respondent ' s chroni ¢ unl awf ul conduct cannot be count enanced,
and it's deterrence apparently requires nore than just anot her fine.
Accordi ngly, his license shoul d be suspended for adefiniteterm and
he i s adnoni shed t hat any future viol ati ons may very wel | result inthe
revocati on of one or nore of his |icenses.

- 19 NYCRR 160. 9, enact ed pursuant to General Busi ness Law 8404,
provi des t hat t he owner of an appearance enhancenment busi ness nust
mai ntai n ei ther a surety bond or acci dental and professional liability
i nsurance or general liability insurancein prescribed anounts, and
t hat evi dence of such bond or insurance nust be mai ntai ned on the
prem ses. The respondent viol ated that regul ati on. Hi s expl anati on
that the certificate of insuranceis inhis headquartersin California
isinsufficient. Copies of thecurrent certificate nust al ways be
mai nt ai ned in each of his shops.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT Thuy Trong Le has vi ol at ed
Cener al Busi ness Law 8401 and 19 NYCRR 160. 9, and accordi ngly, pursuant
t o General Busi ness Law 8410, his |license to operate an appearance
enhancenent business d/b/a Nail Studio at 182 Col oni e Center, Al bany,
New York i s suspended effective June 1, 1997 for a period endi ng two
nmont hs after the recei pt by the Di vision of Licensing Services of his
license certificate, and is further suspended until he shall have
provi ded proof satisfactory tothe Departnent of State that all of his
shop are in full conpliance with the requirenments of 19 NYCRR 160. 9.
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He is directed to send the fine and proof of conpliance, or thelicense

certificates, to Thomas F. MG ath, Revenue Unit, Departnent of State,
84 Hol | and Avenue, Al bany, New York 12208.

Roger Schnei er
Adm ni strative Law Judge

Dated: My 8, 1997



