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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,
Conpl ai nant , DECI SI ON
- agai nst -
RAE Ml VER,
Respondent .
________________________________________ X

Pursuant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter canme on for hearing before
t he under si gned, Roger Schnei er, on Novenber 14, 1994 at t he of fi ce of
the Departnment of State |ocated at 270 Broadway, New York, New York.

The respondent, of Rae's Beauty & Barber Shop, 282 Fl at bush
Avenue, Brooklyn, New York 11217, did not appear.

The conpl ai nant was represent ed by conpli ance officer WIlliam
Schm tz.

COMVPLAI NT

The conpl ai nt all eges that the respondent failed to affix a
phot ogr aph of herself to her shop |license, permttedtwo persons to cut
t he hair of customers wi t hout barber or cosnetol ogy | i censes, and had
athird person cutting hair in her shop wi thout a photograph affixedto
his license.

El NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified nmail on Septenber 13, 1994
(State's Ex. 1). That notice called for a hearing on Cctober 26, 1994.
| take official noticethat the respondent did not appear on that date,
that the matter was adj ourned t o Novenber 14, 1994, that a noti ce of
adj ournnment was nmailed to her by first class mail, and that the
adj our nment noti ce was not returned undel i vered by t he postal service.
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2) The respondent is, and at all tines hereinafter nenti oned was,
duly licensed to engage i nthe practi ce of cosnetol ogy and t o operate
an appearance enhancenment business. (State's Ex. 2).!

3) On March 14, 1994 Seni or License I nvestigator Elizabeth Vincent
and Li cense | nvesti gat or Cheri e Fernandez conduct ed an i nspecti on of
t he respondent’' s beauty parlor. They observed Wayne Wal | ace and Reg
Ri char dson, neither of whom was licensed as either a
hai rdresser/ cosnet ol ogi st or barber, cutting the hair of custoners
(State's Ex. 3). They al so observed Jerone Johnson cutting the hair of
a custoner. M. Johnson had alicense, but there was no phot ograph
affixed to it.?

OPI NI ON AND CONCLUSI ONS OF LAW

| - Pursuant to 19 NYCRR 161.2, asineffect at thetine, every
person | icensed pursuant to General Business Law(GBL) Article 27 had
to affix his or her photographtothelicense "inthe appropriate space
indi cated t hereon. " There was no phot ograph on t he respondent’ s shop
i cense. However, | take official notice that the shop |icense
certificates as generated by t he conpl ai nant' s conput er systemdo not
i ndi cat e a space at whi ch a photographis to be affixed. Wthout such
an indication, therespondent's failureto affix her photographtothe
shop |i cense was not a vi ol ati on of the regulation. Therefore, the
charge that the respondent failed to affi x her phot ograph to her shop
i cense nmust be di sm ssed.

I1- Pursuant to GBL 8412, as in effect at the tinme, it was
unl awf ul for any person to enpl oy, permt or authorize an unlicensed
person to engage i nthe practice of hairdressi ng and cosnet ol ogy. The
practice of hairdressi ng and cosnetol ogy, as defi ned by GBL 8401[ 5],
i ncluded the cutting of the hair of the head of any person. Therefore,
by reason of there being two unlicensed persons cutting hair in her
shop the respondent violated GBL 8412 tw ce.

I11- The evi dence does not establish what type of |icense Jerone
Johnson held. If he was |icensed as a hai rdresser/cosnetol ogi st, then
his failureto have a photograph on his |icense was a viol ati on of 19
NYCRR 161. 2. |f, however, he was | i censed as a barber, the violation
was of 19 NYCRR 165. 3. The respondent can only be penalized for the
violation of aregulation if the regul ation was enacted under GBL
Article 27. Since 19 NYCRR 165. 3 was enacted pursuant to GBL Article
28, the conpl ai nant has failed to neet its burden of provingall of the

YPrior toJuly 5, 1994 thelicenseto practice cosnetol ogy was
known as a |l i cense to practice hairdressing and cosnet ol ogy, and t he
i cense t o operate an appear ance enhancenent busi ness was known as a
license to operate a beauty parlor.

2Thereis no evidenceintherecord as to what type of |icense M.
Johnson hel d.
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elements of the charged violation by substantial evidence.
Accordingly, the charge of aviolationarisingout of there not being
a photograph on M. Johnson's |license nust be dism ssed. State
Adm ni strative Procedure Act 8306[1].

V- Insetting the penalty to be i nposed on t he respondent | have
t aken noti ce t hat she was previ ously fined $500. 00, with t he opti on of
accepting a three nont h suspensi on of her Iicensesinlieuof paynent,
after afindingthat she operated a beauty parlor without alicense and
enpl oyed and perm tted an unli censed person to engage inthe practice
of hairdressing and cosnetol ogy. Di vi si on of Li censing Services v Rae
Mlver, 42 DOS 92. It woul d appear that even after that shefailsto
appreci ate the seriousness of her violations, which resulted in
presunptively unqual i fi ed persons cutting hair and t her eby endangeri ng
the wel fare of the public (GBL 8400), and t hat a nmuch heavi er penalty
is required. She is adnoni shed that any future viol ations can be
expected toresult inthe suspension or revocati on of her |icenses
wi t hout the option of paying of a fine.

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT Rae Mcl ver has vi ol at ed
CGeneral Business Law 8412 twi ce, and accordi ngly, pursuant to General
Busi ness Law 8410, she shall pay a fi ne of $1000. 00 t o t he Depart nent
of State on or before January 31, 1995. Should she fail to pay the
fine her Iicenses to engage in the practice of cosnetol ogy and to
oper at e an appear ance enhancenent busi ness shal |l be suspended for a
peri od of six nonths, conmmenci ng on February 1, 1995 and term nati ng on
July 31, 1995, both dates inclusive.

These are ny findings of fact together with my opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

Phillip M Sparkes
Speci al Deputy Secretary of State



