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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON

- agai nst -

BRUCE ROBERT MOSTACHETTI ,

Respondent .
________________________________________ X

This matter canme on for hearing before the undersi gned, Roger
Schnei er, on February 15, 1995 at the offi ce of the Departnent of State
| ocated at 162 WAshi ngton Avenue, Al bany, New York.

The respondent, of Rte. 9 Poughkeepsi e Pl aza Mal |, Poughkeepsi e,
New York 12601, did not appear.

The conpl ai nant was represent ed by Conpliance Officer WIIliam
Schm tz.

COMVPLAI NT

The conpl ai nt al | eges t hat t he respondent operated a beauty parl or
at an address for which he did not have a |icense.

El NDI NGS OF FACT

1) Notice of hearingtogether with a copy of the conpl ai nt was
served on t he respondent by certified mail, and a subsequent noti ce of
adj our nnent was served on hi mby regular first class mail (State's Ex.
1).

2) The Bruce R. Mostachetti is, and at all tinmes hereinafter
menti oned was, duly |icensedto engage inthe practice of cosnetol ogy,
andis alsocurrently licensedto operate an appearance enhancenent
busi ness on behal f of Bruce Robert Salon Inc. at Rte. 9 Poughkeepsi e
Pl aza Mal | , Poughkeepsi e, NewYork (State's Ex. 2). At thetinmein
guestion in these proceedi ngs he was |icensed to operate a beauty
parlor (thetermthenineffect) on behalf of Bruce Robert Sal on I nc.
at 81 North Road, Poughkeepsie, New York (State's Ex. 3 and 4).
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3) On Septenber 16, 1993 Li cense I nspector CarolynL. WIIlians
conduct ed an i nspecti on of prem ses bei ng oper ated by t he respondent
under the name "Bruce Robert SalonlInc." at Rte. 9 Poughkeepsi e Ml |,
Poughkeepsi e, New York. She observed Rosetta Viola curlingthe hair of
a customer, and accordingly issued a notice of violation to the
respondent charging himw th operating a beauty parlor w thout a
license (State's Ex. 1).

OPI NI ON AND CONCLUSI ONS OF LAW

| - Pursuant to General Business Law GBL 8402[ 2], as in effect at
thetinme of theinspection, it was unl awful for any person to conduct
a beauty parlor without first havingreceivedalicensetodosoat a
specified address. A "beauty parlor” was any prem ses whereinthe
practice of hairdressi ng and cosnet ol ogy were practi ced (@GBL 8401[4]),
and t he "practice of hairdressing and cosnetol ogy" i ncl uded, anong
ot her things, the curling of hair (GBL 8401[5]). Accordingly, by
operating a shopinwhichhair was curled, at alocation for whicha
shop |i cense had not been i ssued, the respondent vi ol at ed GBL 8§8402[ 2] .

In his witten response of January, 1994 to the notice of
violation ( State's Ex. 1) the respondent stated that t he shop was
rel ocat ed by t he New Yor k State Departnent of Transportation, and t hat
notification was sent to the conplainant. That response does not
state, however, when such notificationwas sent. Specifically, the
respondent does not indicate that the notificationwas sent before the
shop began operati ng at the newaddress, or even whet her it was sent
before the i nspection. The records of the Departnent of State indicate
t hat t he shop was not |icensed at the newaddress at thetine of the
i nspection, and t he respondent fail edto appear at the hearingto offer
a defense. It is logical to infer therefore, as | do, that the
notification of change of address was not sent until after the
i nspection and the issuance of the notice of violation.

Il1- Insetting the penalty to be i nposed for the respondent’s
violation, | have considered the fact that prior to the scheduling of
t he hearing he was offered the opportunity to resolve the matter
t hrough t he paynent of a fine of $250. 00, and was advi sed that his
rejection of the offer could result inahearing (State's Ex. 1).
Wher e such an of fer of settl enent has been refused and t he r espondent
has subsequently been found guilty after a hearing, it is proper to
i mpose a fine higher than that which was asked for inthe settl enment
offer. Vitov Jorling, 197 AD2d 822, 603 NYS2d 64 (1993) (finding that
it was proper toinpose afine of $22,825.00 after an offer to settle
for a $500.00 penalty was rejected).

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT Br uce R Mbst achetti has
vi ol at ed General Busi ness Law 8492[ 2], and accordi ngly, pursuant to
General Business Law 8410, he shall pay a fine of $350.00 to the
Departnment of State on or before April 28, 1995. Should he fail to pay
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thefine hislicenses toengageinthe practice of cosnetol ogy andto
oper at e an appear ance enhancenent busi ness shal |l be suspended for a
peri od of one nonth, comrenci ng on May 1, 1995 and term nati ng on May
31, 1995, both dates inclusive.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: ALEXANDER F. TREADWELL
Secretary of State
By:

M chael E. Stafford, Esq.
Chi ef Counsel



