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STATE OF NEW YORK

DEPARTMENT OF STATE

OFFICE OF ADMINISTRATIVE HEARINGS

----------------------------------------X

 

In the matter of the Complaint of

 

DEPARTMENT OF STATE

DIVISION OF LICENSING SERVICES,

 

                   Complainant,                


 DECISION

 


    -against-
HERLEY K. THOMAS,
                   Respondent
----------------------------------------X


The above noted matter came on for hearing before the undersigned, Roger Schneier, on October 27, 2011at the office of the Department of State located at 123 William Street, New York, New York.


The respondent having been advised of his right to be represented by an attorney chose to represent himself.

The complainant was represented by Senior Attorney Linda D. Cleary, Esq.

COMPLAINT

The complaint alleges breached several of his obligations as a Real Estate Broker in the management of real property.

FINDINGS OF FACT

1) Notice of hearing calendared for May 17, 20111 together with a copy of the complaint was served by certified mail delivered on January 20, 2011 (State's Ex. 1).  The matter was subsequently adjourned at the respondent's request.

2) The respondent was duly licensed as a Real Estate Broker in his individual capacity from sometime prior to October 1, 2003 until the license expired on October 1, 2011.  He has been duly commissioned as Notary Public since sometime prior to September 17, 2001 (State's Ex. 2).


3) On or about August 1, 2007 the respondent entered into an agreement with Phyllis Dabney, a resident of North Carolina, to provide for the operation of her multiple dwelling located at 311 Atkins Avenue, Brooklyn, New York.  Ms. Dabney had purchased that property in a transaction in which the respondent had acted as a Real Estate Broker. Rather than entering into a management agreement the respondent and Ms. Dabney entered into a month to month lease for the premises, pursuant to which the respondent was to make the monthly mortgage payment of $3,376.51 and be responsible for the maintenance of the property, including the provision of heat and hot water.  In return, all back rents were assigned to him and he was to collect future rents and to have the right to evict non-paying tenants and re-let apartments as he saw fit.  The lease further provided that upon a subsequent sale of the property Ms. Dabney would receive $20,000.00 from the sale proceeds (State's Ex. 11).


4) The respondent maintained possession of the premises for one year, during which he made only two or three mortgage payments.  Existing tenants who were in arrears in their rents were evicted and apartments were re-let.  Various amounts of rent were collected, much or all of it from the City of New York Department of Homeless Services, and those rents were deposited in the respondent's operating account.  The respondent paid for various repairs to the property and for insurance on it (State's Ex. 3-10 and 12-41). 

OPINION AND CONCLUSIONS OF LAW


I- The expiration of the respondent's license as a Real Estate Broker does not deprive this Tribunal of jurisdiction to impose sanctions for conduct which occurred while the respondent was licensed. Albert Mendel & Sons, Inc. v N.Y. State Department of Agriculture and Markets, 90 AD2d 567, 455 NYS2d 867 (1982); Main Sugar of Montezuma, Inc. v Wickham, 37 AD2d 381, 325 NYS2d 858 (1971).


II-The complaint alleges that the respondent breached fiduciary duties as manager of Ms. Dabney's property.  I find, however, despite the respondent's testimony that there was an oral understanding which differed from the terms of the lease that lease clearly and unambiguously establishes that the parties entered into an agreement by which he would lease and operate the premises in anticipation of selling it and retaining all but $20,000.00 of the profits accruing from that sale.  When he entered into that agreement the respondent agreed to make the mortgage payments without any set-offs for unpaid rents or costs of maintenance and insurance.  While it appears from his testimony that the rents which he collected were insufficient to cover the costs of paying the mortgage and operating the property that is a risk which he took in entering into a business arrangement in which he apparently hoped to make a profit.  It may have been a bad deal, but it is the deal that he made.

While it is clear from the foregoing that the respondent did not act in the traditional capacity of a Real Estate Broker in the subject transaction, it is also clear that but for his being a Real Estate Broker Ms. Dabney would not have dealt with him.  As it is well established that a Real Estate Broker may be subject to disciplinary action for untrustworthy conduct even when not acting in his or her licensed capacity, Doval v Patterson, 85 AD2nd 602, 444 NYS2d 694 (1981), Eich v Shaffer, 136 AD2d 701, 523 NYS2d 902 (1988), it is entirely right and proper for this Tribunal to consider the respondent's conduct in the subject transaction and, if appropriate, to apply sanctions for it.

The respondent breached his agreement with Ms. Dabney.  He freely assumed the obligation to pay the mortgage and maintain the property in exchange for the right to collect the rents and in anticipation of making a profit on the eventual sale of property.  That he made a bad deal is without doubt.  That, however, did not excuse him from his obligations to Ms. Dabney, and I find that in failing to do so he demonstrated untrustworthiness.  I have, however, considered in mitigation that he apparently did not act with the intent to defraud Ms. Dabney.


III- The respondent obligated himself to make the monthly mortgage payments on the property, but in the year that he was in possession and collecting rents he made only two or three such payments, to the clear detriment of Ms. Dabney.  He should, therefore, be required to make the missing payments to Ms. Dabney.  See Donati v Shaffer, 83 NY2d 828, 611 NYS2d 495 (1994); Kostika v Cuomo, 41 N.Y.2d 673, 394 N.Y.S.2d 862 (1977); Zelik v Secretary of State, 168 AD2d 215, 562 NYS2d 101 (1990); Edelstein v Department of State, 16 A.D.2d 764, 227 N.Y.S.2d 987 (1962).

IV-As a Notary Public the respondent is required to be of good moral character. Executive Law §130.  By failing to fulfill his contractual obligations he engaged in misconduct and demonstrated a lapse in his character which warrants the imposition of a sanction concomitant with the sanctions to be imposed on his license as a Real Estate Broker.
DETERMINATION

WHEREFORE, IT IS HEREBY DETERMINED THAT  it is hereby determined that Herley K. Thomas has demonstrated untrustworthiness and engaged in misconduct, and accordingly, pursuant to Real Property Law §441-c and Executive Law §130, his license as a Real Estate Broker, UID #35TH0023482, shall be deemed suspended for a period of four months commencing on October 1, 2011 and his commission as a Notary Public shall be suspended effective immediately and until the termination of the suspension of the Real Estate Broker license.  Upon conclusion of the four month definite suspension the respondent's Real Estate Broker license and Notary Public commission shall be further suspended, and no renewal of the Broker license shall be granted, until such time that he has presented to the Division of Licensing Services proof satisfactory to it that he has paid to Phyllis G. Dabney all of the mortgage payments on 311 Atkins Avenue, Brooklyn, New York that he failed to make during the year in which he was in possession of that property.  He is directed to immediately send his Notary Public identification to Norma Rosario, Department of State, Division of Licensing Services, P.O. Box 22001, Albany, New York 12201-2201, and to send proof of the aforementioned payment to Ms. Rosario at the same address when such payment has been made.
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Roger Schneier

Administrative Law Judge

Dated: November 14, 2011
