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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON COF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON

- agai nst -

EMVANUEL BAI LLE

Respondent .
________________________________________ X

The above noted matter cane on for hearing before the
under si gned, Roger Schneier, on Decenber 14, 1998 and February 18,
1999 at the office of the Departnent of State |ocated at 270
Br oadway, New York, New York.

The respondent was present on Decenber 14, 1998 wi thout his
attorney, Janes Tinajaro, Esqg., 214-47 Jamaica Avenue, Qeens
Village, New York 11428. He stated that he had called M. Tinajaro
and that M. Tinajaro had told him that he was on his way.
However, when M. Tinajaro had not arrived by 11:02 AAM for the
hearing which had been cal endared for 10:30 A .M the matter was
opened in his absence. M Tinajaro arrived sonetine after the
11:38 A M <closing of the day's proceedings. Nei t her the
respondent nor M. Tinajaro was present on February 18, 1999.

The conplainant was represented by Associate Litigation
Counsel Scott NeJdane, Esq.

COVPLAI NT

The conplaint alleges that the respondent, a notary public,
notari zed a power of attorney al though t he signatory di d not appear
before him failed to specify the day on which he notarized the
docurment, and inproperly charged $4.00 for the notarization.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl aint,
was served on the respondent by certified nmail delivered on
Decenber 3, 1998 (State's Ex. 1), and notices of continuation to
February 18, 1999 were sent to him at the address at which the
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noti ce of hearing was served, and to M. Tinajaro, at the address
provided to the tribunal by the respondent, by regular first-class
mai | posted on Decenber 14, 1998 and were not returned by the
Postal Service (State's Ex. 9).

2) The respondent is, and at all tinmes hereinafter nentioned
was, a duly comm ssioned notary public (State's Ex. 4).

3) In or about February, 1998 Mami e Childs, an el derly woman
who suffers fromsevere Al zhei ner' s di sease acconpani ed by denenti a
(State's Ex. 6), executed a durable power of attorney nam ng her
son, Jessie E. Childs, her attorney in fact. M. Childs,
unacconpanied by his nother, then took the docunment to the
respondent, who notarized it, indicating that M. Childs had
appeared before himand had acknow edged her signature. No where
on the docunent is there any indication of the day of its execution
or notarization (State's Ex. 4).

M. Chil ds does not recall hownuch t he respondent charged for
officiating, and did not receive a receipt.

4) M. Childs submtted the power of attorney to European
Anmeri can Bank, which then permtted himto withdraw the $1, 454. 79
bal ance of an account belonging to Ms. Childs and her daughter,
Anna Dunpson (State's Ex. 3). M. Dunpson was not aware of the
w thdrawal until notified of it by the bank. M. Childs has since
pai d back $600.00 to Ms. Dunpson

OPI NI ON AND CONCLUSI ONS OF LAW

| - Proceeding ex parte on the second day of the hearing was
perm ssi bl e, inasnmuch as there is a presunption that the notices of
conti nuation were delivered by the Postal Service and, therefore,
evi dence that notice of the place, tinme and purpose of the hearing
was properly served. Patterson v Departnent of State, 36 AD2d 616,
312 NYS2d 300 (1970); Matter of the Application of Rose Ann Wi s,
118 DGCS 93.

|1 - Regardless of his intent, a notary public acts unlawfully
when he notarizes a docunent w thout the purported signatory being
present. Division of Licensing Services v Caputo, 37 DOS 95. The
notary's "failure accurately to state the fact is not consistent
with the strict obligation inposed upon a notary public.” People
v Reiter, 273 Ny 348, 350 (1937).

The respondent notarized a power of attorney wthout the
signatory being present. That enabled the docunent to be used to
make an unauthorized wthdrawal from a bank account. The
respondent' s m sconduct was contrary to t he fundanental function of
notaries public: the authentication of docunents, Division of
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Li censi ng Services v Erdheim 80 DOS 94, and warrants i nposition of
t he strongest possible penalty.

I11- The respondent failed to indicate in his certificate of
acknow edgenent the date of the notarization. Pursuant to Ceneral
ol igations Law 85-1401, the form of the «certificate of
acknowl edgenent used on a durable power of attorney nust be that
prescri bed by the Real Property Law (RPL). RPL 8309 sets forth the
formto be used in acknow edgenents by corporations, and RPL 8307
relates to acknow edgenents taken by comm ssioners of deeds. In
both cases the certificate of acknow edgement is required to
contain the date that the acknow edgenent was taken. However, RPL
8306, the provision which governs acknow edgenents by individual s
certified to by notaries public makes no reference to i ncludingthe
dat e. Accordingly, the charge that the respondent failed to
speci fy the day on which he notari zed t he docunent nust be, and is,
di sm ssed.

| V- The conpl ai nt all eges that the respondent overcharged for
the notarization. However, because M. Childs did not have a
recei pt and coul d not renmenber how nuch t he respondent charged for
of ficiating, that charge nust be di sm ssed.

DETERM NATI ON

VWHEREFORE, |IT |S HEREBY DETERM NED THAT Enmmanuel Baille
engaged in an act of msconduct as a notary public, and
accordi ngly, pursuant to Executive Law 8130, his commi ssion as a
notary public is revoked, effective imediately. Heis directedto
send his pocket card to Usha Barat, Custoner Service Unit,
Department of State, Division of Licensing Services, 84 Holland
Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: February 22, 1999



