37 DOS 95

STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON COF LI CENSI NG SERVI CES,
Conpl ai nant, DECI SI ON
- agai nst -
CHRI STI NE W CAPUTO,
Respondent .
________________________________________ X

This matter cane on for hearing before the undersi gned, Roger
Schnei er, on February 22, 1995 at the office of the Departnment of
State | ocated at 270 Broadway, New York, New YorKk.

The respondent, of Philip Morris Managenent Corp. (hereinafter
“Philip Morris"), 120 Park Avenue, New Yor k, New York 10017, havi ng
been advised of her right to be represented by an attorney,
appeared pro se.

The conpl ai nant was represented by A. Marc Pell egrino, Esq.
COMPLAI NT
The conmplaint alleges that the respondent affixed her
signature and notary stanp to a deed and two affidavits although
one of the purported signatories of the docunents did not appear
bef ore her.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified mail (State's Ex. 1).

2) At all times hereinafter nentioned the respondent was duly
comm ssioned as a notary public. Her comm ssion expired on
Sept enber 30, 1994 and was not renewed (State's Ex. 2).

3) The respondent is enployed by Philip Mrris. Sonet i me
during the week of January 11, 1993 she received a tel ephone call
from Anne M Marl owe, an enpl oyee of Philip Murris with whomthe
respondent has been acquai nted since 1988. Ms. Marl owe asked t he
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respondent if she woul d notari ze docunents whi ch had been si gned by
her husband and her. The respondent objected to notarizing
docunents in the absence of M. Marl owe, but when Ms. Marl owe sai d
that the docunents were inportant and that she needed them
notarized the respondent agreed that if Ms. Marlowe would bring
her sonmething wwth M. Marl owe's signature for conparison "l would
see what | could do...." (State's Ex. 3). The respondent had
accommodated Ms. Marlowe in the sane way previously.

On January 18, 1993 Ms. Marlowe went to the respondent's
office. She brought with her an insurance policy and two other
docunents purportedly bearing M. Marlowe's signature, as well as
t he docunments to be notarized. The respondent | ooked at the
docunents to be notarized, and Ms. Marlowe signed them in her
presence. M. Marlowe's purported signature was already on the
docunents, consisting of a deed and two affidavits, and after Ms.
Marl owe stated that M. Marlowe had signed the docunents and the
respondent conpared the signatures to that on the insurance pollcy,
t he respondent notarized the docunents (State's Ex. 1 and 3).

4) At the tine that she notarized the docunents the respondent
knew that it was inproper to do so without M. Marlowe being
present.

GPI NI ON

| - The respondent is not currently comm ssioned as a notary
public, and was not conm ssioned at the ti nme of the conmencenent of
t he proceedi ng. She was, however, conm ssioned at the tine of her
al l eged m sconduct, and can, until March 30, 1995, renew her
i cense by nerely submitting an application andthe required feeto
the County Cerk. Executive Law 88130 and 131

The expiration of a license, or in this case a comm ssion,
does not divest the Secretary of State of the jurisdiction to
i npose di sciplinary sanctions for m sconduct which occurred while
the comm ssion was in effect. Albert Mendel & Sons, inc. v N.Y.
State Departnent of Agriculture and Markets, 90 AD2d 567, 455 NYS2d
867 (1982); Senise v Corcoran, 146 M sc. 2d 598, 552 NYS2d 483
(Suprene Ct., NY County 1989). Even an expired |license may be
revoked. Mai ne Sugar of Montezuma, Inc. v Wckham 37 AD2d 381, 325
NYS2d 858 (1971). To allow the | apse of the respondent's commi s-
sion to divest the Secretary of State of jurisdiction would be to
i nproperly deprive himof his right to disqualify her fromhol di ng

Y1t isinteresting to note that although the deed states that
it was nmade February 1, 1993, the acknow edgenent is dated January
18, 1993, indicating that the deed was signed two weeks prior to
its making, and that this inconsistency apparently was not picked
up by the professionals involved in the transaction.



-3-

such a commssion in the future. Brooklyn Audit Co., Inc. v
Departnment of Taxation and Fi nance, 275 NY 284 (1937).

I1- Anotary public is a public officer, Patterson v Depart-
nent of State, 36 AD2d 616, 312 NYS2d 300 (1970), and the need to
assure truthfulness in adm ni stering oaths and t aki ng acknow edg-
nments is a reason for the existence of the office. Departnent of
State v Lewezyk, 110 DOS 82.

The exi stence on a docunent of a notarized acknow edgenent or
of ajurat indicatingthat the document was sworn to | ends credence
to the purported authenticity of that docunent. The |aw attaches
great inportance to the act of the notary, whose notarization of a
docunent causes that docunent to be evidence w thout any further
proof being required. A certificate of acknow edgenent

"makes out a prinma facie case as strong as if
the facts certified had been duly sworn in
open court by a witness, apparently disinter-
ested and worthy of belief. The |egal pre-
sunpti on of the proper performance of offici al
duty by a public officer requires that this
effect should be given it." Albany County
Savings Bank v McCarty, 149 NY 71, 83 (1896).

"The certificate of acknow edgenent raises a
presunption of due execution of the instru-
ment, which nust be wei ghed agai nst any evi -
dence given to show that it was not duly
executed." Kelly v Kelly, 116 Msc. 195, 189
NYS 804, 814 (Suprene Court, Bronx County,
1921).

Regar dl ess of her intent, a notary public acts unlawfully when
she notarizes a docunent w thout the purported signatory being
present. The notary's "failure accurately to state the fact i s not
consistent with the strict obligation inposed upon a notary
public." People v Reiter, 273 NY 348, 350 (1937).

At the hearing of this matter the respondent appeared to be
honestly contrite. However, her m sconduct was not inadvertent or
i sol at ed. To the contrary, she admts to having officiated on
behal f of Ms. Marlowe on anot her occasi on when the signatory to
t he docunent was not present, and acknow edges that she was aware
t hat her conduct was w ong.

CONCLUSI ONS OF LAW

1) The Departnent of State has jurisdiction to conduct these
proceedi ngs and to i npose di sci plinary sanctions onthe respondent.
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2) By notarizing three docunents bearing the purported
signature of Mchael G Marlowe w thout M. Marlowe appearing
bef ore her the respondent engaged in three acts of m sconduct as a
notary public in violation of Executive Law 8130.

DETERM NATI ON

VWHEREFORE | T | S HEREBY DETERM NED THAT Chri stine W Caput o has
engaged in three acts of msconduct as a notary public, and
accordi ngly, pursuant to Executive Law 8130, shoul d she ever apply
for renewal of her conmission as a notary public, or for a new
comm ssion, such application shall be dealt with as if her prior
conmi ssi on had been revoked.

These are ny findings of fact together with ny opinion and
conclusions of law. | reconmmend the approval of this determ na-
tion.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: ALEXANDER F. TREADWELL
Secretary of State
By:

M chael E. Stafford, Esq.
Chi ef Counsel



