STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON COF LI CENSI NG SERVI CES,
Conpl ai nant, DECI SI ON
- agai nst -
ANNE D ELI A
Respondent .
________________________________________ X

The above noted natter came on for hearing before the undersigned,
Roger Schnei er, on Decenber 21, 1995 at the office of the Department of
State | ocated at 270 Broadway, New York, New YorKk.

The respondent, of 1340 E. 26th Street, Brooklyn, New York 11210,
was not present. However, prior to the hearing, David Warnflash, Esq.,
of Sexter & Warnfl ash, 61 Broadway, New York, New York 10009, entered a
pl ea of nol o contendere on her behalf (State's Ex. 4).

The conpl ai nant was represented by Assistant Litigation Counse
Scott NeJane, Esq.

| SSUE
The i ssue before the tribunal is whether the respondent engaged in
an act of msconduct as a notary public by notarizing a signature
al though the purported signatory did not appear before her.

FI NDI NGS OF FACT

1) The respondent is, and has been since at |east March 30, 1992,
a duly comm ssioned notary public (State's Ex. 2).

OPI NI ON AND CONCLUSI ONS OF LAW

| - The respondent’' s pl ea of nol o contendere to a conpl ai nt al |l egi ng
t hat on or about July 20, 1993 she notarized t he acknow edgenment of the
purported signature of Frances Carbonaro on a "Wiiver and Consent on
Probate" form although Carbonaro was not present and did not appear
before her (State's Ex. 1), while not an adm ssion of the facts charged
in the conplaint, is the equivalent of a plea of guilty. People v
Dai boch, 265 Ny 125 (1934). Therefore, it wll support the sane
conclusions of |law and the inposition of the same penalty as would a
finding of the truth of the charges after an evidentiary hearing.
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I1- Regardl ess of her intent, anotary public acts unlawfully when
she notari zes a docunent w thout the purported signatory bei ng present.
Division of Licensing Services v Caputo, 37 DOS 95. The notary's
"failure accurately to state the fact is not consistent wwth the strict
obligation inposed upon a notary public." People v Reiter, 273 NY 348,
350 (1937).

In mtigation of any penalty to be inposed, | have considered the
fact that there it is not alleged that Ms Carbonaro did not sign the
docunent, and that no evidence was offered as to the degree of the
pecuni ary damages which she is alleged to have suffered. | have al so
noted that according to her affidavit the docunent was apparently gi ven
to the respondent for notarization by M. Warnfl ash, by whose law firm
she is enpl oyed (State's Ex. 3). However, the respondent i s adnoni shed
that in the future she nust conscientiously adhere to all of the fornal
requirenents of notarization regardless of from whom and in what
ci rcunst ances she has received a docunent. Failure to do so can be
expected to result in the revocation of her comm ssion.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT Anne D El i a has engaged i n
an act of m sconduct as a notary public and, accordingly, pursuant to
Executive Law 8130, her comm ssion as a notary public is suspended for
a period of three nonths comenci ng on February 1, 1996 and term nati ng
on April 30, 1996, both dates inclusive.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determnation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: ALEXANDER F. TREADWELL
Secretary of State
By:

M chael E. Stafford, Esq.
Chi ef Counsel



