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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS5

________________________________________ X
In the Matter of the Conpl aint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON

- agai nst -

W JOSEPH EMBSER

Respondent .
________________________________________ X

The above noted matter came on for hearing before the
under si gned, Roger Schneier, on July 1, 1997 at the New York State
Ofice Building | ocated at 44 Hawl ey Street, Bi nghanton, New YorKk.

The respondent, of 85 North Main Street and 40 West State
Street, Wellsville, New York 14895, having been advised of his
right to be represented by an attorney, chose to represent hinself.

The conplainant was represented by Assistant Litigation
Counsel Scott L. NeJdane, Esq.

COVPLAI NT

The conpl aint alleges that, as established by a decision and
an order of disbarnent issued by the New York State Supreme Court,
Appel l ate Division, Fourth Judicial Departnent, the respondent
m sused and m sappropri ated funds bel onging to an estate, failedto
enter into a retainer agreenent with the executrix, failed to
submt any billing statenents to the executrix, benefitted by his
negl ect of the estate by issuing checks agai nst the estate funds
payabl e to hinmself after the death of the executrix, and failed to
seek court approval for advance paynent of attorney's fees or
comm ssions for his services as executor of the executrix's estate,
and by reason thereof seeks the revocation of the respondent's
license as a real estate broker and conm ssion as a notary public.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent by certified mil (State's Ex. 1).
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2) The respondent is a real estate broker pursuant to a
license expiring on June 24, 1998, and a notary public pursuant to
a conm ssion expiring on January 31, 1999 (State's Ex. 2).

3) By an order of the Suprene Court of the State of New York,
Appel | ate Divi sion, Fourth Judicial Department entered on March 8,
1996 the respondent was found to be guilty of professional
m sconduct as an attorney and counsel or at | aw and di sbarred. That
order was based on the findings of a Referee who reported

"t hat respondent was retained to represent the executrix
of an estate and i ssued 50 checks agai nst estate funds,
payable to hinself, for anobunts totaling $399, 320.
Respondent signed nmany of those checks using a general
power of attorney, including checks signed after the
death of the executrix totaling over $118, 000.
Respondent did not enter into a retainer agreenent with
t he executrix and did not submt any billing statenments
to her for his |legal services. Additionally, he neither
di scussed with the executrix the issuance of checks
payable to hinmself nor sought court approval for the
advance paynent of attorney's fees or commi ssions for his
services as executor of her estate for those checks
i ssued fol l ow ng her death. The Referee al so found that,
after the executrix had died, respondent neglected the
settl ement of the estate of which she was executri x and
benefitted from that neglect by continuing to issue
checks against the estate funds, payable to hinself."
Matter of Enbser, 219 AD2d 156, 157, 639 NYS2d 240
(1996); State's Ex. 3.

GPI NI ON

| - The respondent, in his statement on the record and t hrough
docunents submtted by him seeks to go behind the decision of the
Appellate Division and to dispute its findings. That is, of
course, precluded by the principles of collateral estoppel and res
judicata. Likewise, this tribunal may not consider the defense
of fered by the respondent, that his conduct was justified by his
| ong association with the executrix and her fam |y, which defense
was specifically rejected by the Court.

I1- As a real estate broker, the respondent serves as agent
for various principals. Therelationship of agent and principal is
fiduciary in nature, "...founded on trust or confidence reposed by
one person in the integrity and fidelity of another." Mbil GO
Corp. v Rubenfeld, 72 M sc.2d 392, 339 NYS2d 623, 632 (Gvil C.
Queens County, 1972). Fiduciary status is inposed upon real estate
licensees by license |l aw, rul es and regul ati ons, contract | aw, the
principals of the | aw of agency, and tort law. L.A. Gant Realty,
Inc. v Cuonp, 58 AD2d 251, 396 NYS2d 524 (1977). The object of
t hese ri gorous standards of performance is to secure fidelity from
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the agent to the principal and to insure the transaction of the
busi ness of the agency to the best advantage of the principal.
Departnent of State v Short Term Housing, 31 DOS 90, conf'd. sub
nom Short Term Housing v Departnent of State, 176 AD 2d 619, 575
NYS2d 61 (1991); Departnent of State v Gol dstein, 7 DOS 87, conf'd.
Sub nom Gol dstein v Departnment of State, 144 AD2d 463, 533 NYS2d
1002 (1988).

The respondent has been di sbarred because of a finding that,
inter alia, he breached his fiduciary duties as an attorney when he
m sappl i ed and m sappropri ated funds bel onging to an estate which
he was representing. As a real estate broker the respondent has
fiduciary duties with regards to the handli ng of noney bel onging to
his principals simlar to those which he abused as an attorney. 19
NYCRR 175.1, 175.2, and 175.3. |In disbarring the respondent, the
Appel late Division conclusively found him guilty of nunerous
breaches of fiduciary duty, includingmultipleviolationsinvolving
trust funds, as well as of violations of the |awful procedures
effecting the adm nistration of estates. H s conduct was a cl ear
denmonstration of untrustworthi ness which, although not ari sing out
of his activities as a real estate broker, may serve as the basis
for the revocation of his license. Matter of Doval e, 85 AD2d 602,
444 NYS2d 694 (1981).

I11- The fundanmental function of a notary public is the
aut henti cati on of docunents. The acts of m sconduct of which the
Appellate Division found the respondent guilty, including the
si gni ng of checks usi ng a general power of attorney after the death
of the signatory of that power and the failure to abide by various
requirements of [aw, warrant, pursuant to Executive Law 8130, the
revocation of his commi ssion as a notary public, as it is clear
fromthe respondent's conduct that he cannot be trusted to perform
his duties as a notary honestly. Division of Licensing Services v
Erdheim 80 DOS 94.

CONCLUSI ONS OF LAW

1) The respondent has denonstrated untrustworthi ness as a real
estate broker warranting the revocation of his license as a real
estate broker. Real Property Law 8441-c.

2) The respondent has engaged in acts of m sconduct which
warrant the revocation of his commission as a notary public
Executive Law §130.

DETERM NATI ON

VWHEREFORE, I T |IS HEREBY DETERM NED THAT pursuant to,
respectively, Real Property Law 8441-c and Executive Law 8130 t he
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license as a real estate broker and the comm ssion as a notary
public of W Joseph Enbser are revoked, effectively imediately,
and he is directed to imediately send his real estate broker's
license certificate and pocket card and his notary public
identification card to D ane Ranundo, Custoner Service Unit,
Departnment of State, Division of Licensing Services, 84 Holl and
Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: August 1, 1997
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