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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conpl aint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON

- agai nst -

EMANUEL KOHN,

Respondent .
________________________________________ X

The above noted matter cane on for hearing before the
under si gned, Roger Schneier, on June 15, 1999 at the office of the
Departnment of State | ocated at 270 Broadway, New York, New YorKk.

The matter had originally been cal endared for June 1, 1999.
By tel efax dated May 28, 1999 t he respondent had stated that he was
in the process of retaining counsel and had requested a two week
adj ournnment, which request was granted. On June 11, 1999 the
respondent telephoned the tribunal and requested a further
adj ournnment. He stated that he had first contacted an attorney
about one week after the adjournnment had been granted (contrary to
his prior stated that he was in the process of retaining counsel),
and that the attorney whomhe chose to retai n, Edward Panzer, Esq.,

had back problems that nmade it inmpossible to appear. The
respondent was advi sed that the matter woul d not be adj ourned, and
t hat he should retain other counsel. However, he appeared at the

hearing w t hout counsel and agai n requested an adj ournnent, which
request was denied in view of the respondent's clear record of
negl ecting and attenpting to delay the matter. Accordingly, the
matter proceeded with the respondent pro se.

The conpl ai nant was represented by Litigati on Counsel Laurence
Sor onen, Esq.

COVPLAI NT

The conpl aint all eges that the respondent notarized a forged
signature on a docunent without the purported signatory appearing
before hi mand taking an oath, failed to indicate the purpose for
whi ch his notary stanp was affi xed to the docunent, and refused to
cooperate with the conplainant's investigation of the matter.
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FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
sent to the respondent on April 19, 1999 by certified nail
addressed to himat his address appearing in the records of the
Departnment of State, and was returned by the Postal Service nmarked
"uncl ai ned" after the respondent intentionally failed to claimit
(State's Ex. 1 and 2, transcript, pp. 30-31). A second copy sent
to himby regular first class mail on May 5, 1999 (State's Ex. 3)
was received by him(transcript, p. 10).

2) The respondent is, and at all tines hereinafter nentioned
was, a duly comm ssioned notary public (State's Ex. 1).

3) On April 24, 1998 the respondent's notary stanp and his
purported signature were affixed twice to a docunent (hereinafter
"the docunent") bearing the purported signatures of Dr. Elliott
Gstro and his ex-wife, Gayle P. Ostro. The docunent, directing
Merrill Lynch to sell all of the nutual funds owned by the
pur ported signatories, contains nolanguage indicatingthat it was
ei ther sworn to or acknow edged by the signatories, and there is no
ot her indication of the reason for which the respondent's stanp and
signature were placed on the docunent (State's Ex. 1).

4) On May 25, 1998 Ms. Ostro submtted an unsworn "Prelimnary
Statenment of Conplaint” to the conplai nant i n which she stated t hat
she had not signed the docunment and inplied that she had not
appeared before the respondent (State's Ex. 4).

5) On Novenber 13, 1998 t he conpl ai nant received aletter from
Ms. Ostro dated Cctober 28, 1998. The letter, which is un-sworn
and, ironically, bears the stanp and signature of an Illinois
notary public wi thout any indication of the reason for their
presence on the letter, states that Ms. Ostro neither signed the
docunment nor authorized the respondent to notarize her signature
(State's Ex. 5). In an interview, apparently conducted by
tel ephone, she stated to the conplainant's investigator, Eric
Gerwitz, that she had not been in New York on the date of the
not arization.

6) I nvestigator Gerwitz provided the respondent and his then
attorney, Charles Finkelstein, with copies of the conplaint and
not ari zed docunent, and made an appoi ntnent for the respondent to
meet with himon Novenber 18, 1998 (State's Ex. 6). On Novenber
16, 1999 the respondent called Investigator Gerwitz and asked to
post pone t he appoi ntnent until the end of Decenber, as, he said, he
woul d be out of town. Investigator Gerwitz agreed, and he sent the
respondent a |etter nmeking an appointnment for Decenber 29, 1998
(State's Ex. 7). At least once prior to the Decenber 29th
appoi nt nent the respondent telephoned |Investigator CGerwitz and
guesti oned the need for the appointnment, and Investigator Gerwtz



-3-

insisted that the respondent appear for a personal interview
| nvestigator Gerwitz al so had a conversation wi th Frank Goul d, Esq.
in which he told himthat it would be fine for M. Gould to be
present at the interview with the respondent as M. Gould had
request ed. However neither the respondent nor M. Goul d appeared
on the appointed date, and the they never contacted |Investi gator
Gerwi tz agai n.

OPI NI ON AND CONCLUSI ONS OF LAW

| - The respondent sought an adj ournment of the proceedings to
enable his chosen counsel to appear on his behalf. He had
previ ously been granted, under what it subsequently becane evi dent
were false pretenses, the two week adjournnent which he had
requested to obtai n counsel. He del ayed contacting an attorney for
a week after that, and then chose to retain an attorney who was
physically unable to appear. That occurred after he had del ayed
the investigation of the matter (in which he was represented by
counsel ) by requesting and obtaining a substantial delay in his
appoi nt nent to be i ntervi ewed by t he conpl ai nant' s i nvesti gator and
then had failed to appear for the interviewon the adj ourned date.

The respondent had anpl e opportunity to obtain counsel for the
hearing. Wether intentionally or negligently he del ayed acti ng on
t hat opportunity and then chose to retain an attorney who was not
avai |l able. The right to counsel of one's choice is not absol ute,
being imted by the proviso that the chosen counsel nust be able
to appear on behalf of the respondent. See, G eene v Geene, 47
NY2d 447, 418 NYS2d 379 (1979). Accordingly, it was proper to deny
the respondent's request for a further adjournnent.

I1- The respondent testified that he has no recoll ection of
notarizing the docunent, and clains that it is possible that his
signature on the docunent nmay have been forged at a tine that his
stanp was m ssing, having been m splaced in the busy stationary
store in which he worked. A conparison of the signatures on the
docunent with those on the respondent's May 28, 1999 request for an
adj ournnment and on the signature exenplar provided by himat the
hearing (State's Ex. 8) support that possibility.

The onl y evi dence supporting the conpl ai nant's contention t hat
the respondent notarized the docunent is the presence of the
respondent’'s stanp and purported signature on the docunment. Wile
in many cases that evidence would be conclusive, in the light of
the dissimlarity of signatures and of the respondent’'s testinony
that his notary stanp had been m spl aced, inthis case the evidence
isextremely flimsy. As the party which initiated the hearing, the
burden i s on the conpl ai nant to prove, by substantial evidence, the
truth of the charges in the conplaint. State Adm nistrative
Procedure Act (SAPA), 8306(1). Substantial evidence is that which
a reasonable mnd could accept as supporting a conclusion or
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ultimate fact. Gay v Adduci, 73 N Y.2d 741, 536 N.Y.S 2d 40
(1988). "The question...is whether a conclusion or ultimte fact
may be extracted reasonably--probatively and logically." Gty of
Utica Board of Water Supply v New York State Health Departnent, 96
A.D.2d 710, 465 N. Y. S. 2d 365, 366 (1983)(citations omtted). Based

on the evidence before ne, | cannot fairly conclude that the
respondent's stanp and signature were affixed to the docunment by
the respondent. Accordingly, the charges that the respondent

notarized the forged signature of Gayle P. Ostro when she did not
appear before himand take an oath, and that he failed to indicate
t he purpose for which his notary stanp was affi xed to the docunent
must be, and are, disnissed. "’

I11- The respondent is also charged with failing to cooperate
with the conplainant's investigation, and there is anple evidence
to support that charge. A notary public is a public officer
Peopl e v Wadhans, 176 NY 10 (1903); People v Rathbone, 145 NY 436
(1895); Patterson v Departnent of State, 35 AD2d 616, 312 NYS2d 300
(1970). As such, even absent a specific statutory provision, he or
she has the obligation to cooperate in the proper adm ni stration of
a governnental function, particularly where that function invol ves
the statute under which he or she was appointed. Had the
respondent done so in this case it is possible, even Iikely, that
no formal charges woul d have been brought and these proceedi ngs
woul d have been avoided, thereby saving the State from a
substanti al expense. | conclude, therefore, that the respondent's
non- cooperation with the investigation was m sconduct warranting
the inposition of a disciplinary sanction.

Y Wile in viewof the foregoing findings the i ssue of whet her
Ms. Ostro appeared before the respondent is noot, it should be
noted that the only evidence on that issue is hearsay: Two unsworn
statenments by M. Ostro, and a telephone conversation the
investigator had with a person purporting to be Ms. GOstro. Al
rel evant, material, and reliabl e evidence which will contribute to
aninformed result is adm ssibleinanadmnistrative hearing, Sowa
v Looney, supra, even where that evi dence consi sts of hearsay, G ay
v Adduci, 73 Ny2d 741, 536 NYS2d 40 (1988), which, if sufficiently
probative, may constitute substantial evidence. In the Matter of
Ri bya "BB", 243 Ad2d 1013, 663 NYS2d 417 (3rd Dept., 1997); A J. &
Tayl or Restaurant, Inc. v New York State Liquor Authority, 214 AD2d
727, 625 NYS2d 623 (2nd Dept., 1995). However, the purported
statenents of Ms. Ostro bear no real indicia of reliability, and,
therefore, have little, if any, evidentiary val ue.
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DETERM NATI ON

WHEREFORE, | T |IS HEREBY DETERM NED THAT Ermanuel Kohn has
engaged in an act of m sconduct and, accordingly, pursuant to
Executive Law 8130, his conmi ssion as a notary public is suspended
for a period commencing on August 1, 1999 and term nating three
nonths after the receipt by the Department of State of his notary
public identification card, which he is directed to send to Usha
Barat, Custoner Service Unit, Department of State, Division of
Li censing Services, 84 Holland Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: June 23, 1999



