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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Application of

JOSEPH NMANZ| DECI SI ON
For a Conm ssion as a Notary Public
________________________________________ X

The above noted matter cane on for hearing before the
under si gned, Roger Schnei er, on Novenber 10, 1999 at the office of
the Departnent of State |ocated at 123 WIliam Street, New York,
New Yor k.

The applicant, having been advised of his right to be
represented by an attorney, chose to represent hinself.

The Division of Licensing Services (hereinafter "DLS') was
represented by Legal Assistant Il Thomas Napi erski .

| SSUE

The i ssue before the tribunal is whether the applicant shoul d
be denied a comm ssion as a notary public because of a crimnal
convi ction.

FI NDI NGS OF FACT

1) By application dated May 17, 1999 t he applicant applied for
a conm ssion as a Notary Public, answering "yes" to question nunber
6: "Have you ever been convicted of a crine or offense (not a m nor
traffic violation) or has any |license, conm ssion or registration
ever been deni ed, suspended or revoked in this state or el sewhere?"
(State's Ex. 2).

2) On or about April 2, 1993 the applicant was convicted in
United State District Court, Southern District of New York, on his
plea of guilty to felony charges of Receiving a Bribe, 18 USC
215[a][2] (2 counts), Bank Fraud, 18 USC 1344, and False
Statements, 18 USC 10001, and was sentenced to a term of
i nprisonnent of 36 nonths followed by 24 nonths of supervised
rel ease and to make restitution in the anpbunt of $630,000. The
convi ctions arose out of the applicant's solicitation and receipt
of bribes to influence him in connection wth business and
transactions of Citibank, of which he was a vice-president.
(State's Ex. 4).
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3) At the tine of the comm ssion of the nost recent crimnal
act the applicant was approxi mately 44 years ol d.

4) After his conviction the applicant was incarcerated at the
Lew sburgh Federal correctional facility for 21 nonths, in the
Phi | adel phi a Federal correctional facility for 6 nonths, and in a
hal fway house in New York Cty for 6 nonths. He subsequently
served, and successfully conpleted, a termof probation (App. Ex.
A) . Al'l of his personal assets were applied to the required
restitution. He was issued a Certificate of Good Conduct by the
New Yor k St ate Board of Parole on or about May 7, 1999 (State's Ex.
3).

5) Since his release from prison the applicant has been
enpl oyed as a wire puller by Lucent Technol ogies, in a clerical

capacity by a dye conpany, and, since April, 1997, as vice-
president in charge of admnistration of Toshoku Anerica, an
export/inport conpany. He would |ike to be comm ssioned as a

notary to be able to guarantee signatures on letters of credit and
bills of |ading.

OPI NI ON AND CONCLUSI ONS OF LAW

|- As the person who requested the hearing, the burden is on
the applicant to prove, by substantial evidence, that he is of
sufficiently good noral character to hold a conm ssion as a Notary
Publ i c. Executive Law 88130 and 131[2]; State Adm nistrative
Procedure Act (SAPA), 8306(1). Substantial evidence is that which
a reasonable mnd could accept as supporting a conclusion or
ultimte fact. Gray v Adduci, 73 N.Y.2d 741, 536 N. Y.S. 2d 40
(1988). "The question...is whether a conclusion or ultinmate fact
may be extracted reasonabl y--probatively and logically.” City of
Utica Board of Water Supply v New York State Heal th Department, 96
A. D.2d 710, 465 N. Y.S. 2d 365, 366 (1983)(citations omtted).

I1- In considering whether the conm ssion shoul d be granted,
it is necessary to consider, together with the provisions of
General Business Law Article 7, the provisions of Correction Law
Article 23-A. Codelia v Departnment of State, 29114/91, Suprene
Court, NY County, 5/19/92.

Correction LawArticle 23-Ainposes an obligationonlicensing
agenci es

"to deal equitably with ex-offenders while al so protect-
ing society's interest in assuring performance by
reliable and trustworthy persons. Thus, the statute sets
out a broad general rule that...public agencies cannot
deny...a license to an applicant solely based on status
as an ex-of fender. But the statute recogni zes exceptions
either where there is a direct relationship between the
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crimnal offense and the specific |icense...sought
(Correction Law 8752[1]), or where the license...wuld
i nvol ve an unreasonable risk to persons or property
(Correction Law 8752[2]). |If either exception applies,
the enployer (sic) has discretion to deny the 1i-
cense...." Matter of Bonacorsa, 71 N Y.2d 605, 528
N. Y. S. 2d 519, 522 (1988).

In exercising its discretion, the agency nust consider the
eight factors contained in Correction Law 8753[1].

"The interplay of the two exceptions and 8753[1] is
awkward, but to give full neaning to the provisions, as
we nust, it is necessary to interpret 8753 differently
dependi ng on whether the agency is seeking to deny a
license...pursuant to the direct relationship excep-
tion...or the unreasonabl e ri sk exception.... Undoubt ed-
Iy, when the...agency relies on the unreasonable risk
exception, the eight factors...should be considered and
applied to determine if in fact an unreasonable risk
exists.... Having considered the eight factors and
determ ned that an unreasonable risk exists, however,
t he...agency need not go further and consider the sane
factors to determ ne whether the license...should be
granted....8753 nust also be applied to the direct
rel ati onshi p exception...however, adifferent analysisis
requi red because 'direct relationship' is defined by
8750[ 3], and because consideration of the factors
contained in 8753[ 1] does not contribute to determ ning
whether a direct relationship exists. W read the
direction of 8753 that it be applied '(i)n making a
determ nati on pursuant to section seven hundred fifty-
two' to nmean that, notw thstanding the existence of a
direct relationship, an agency...nust consider the
factors contained in 8753, to determne whether...a
license should, in its discretion, issue." Bonacorsa,
supra, 528 N. Y.S. 2d at 523.

A direct relationship is one wherein the offense bears
directly on the applicant's ability or fitness to perform one or
nore of the duties or responsibilities necessarily related to the
comm ssion, Correction Law 8750[3]. There is no statutory
definition of "unreasonabl e risk” which "depends upon a subj ective
analysis of a variety of considerations relating to the nature of
the license...and the prior msconduct." Bonacorsa, supra, 528
N. Y. S. 2d at 522.

"Adirect rel ationshi p can be found where the applicant's
prior conviction was for an offense related to the
i ndustry or occupation at issue (denial of a |iquor
license warranted because the corporate applicant's
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principal had a prior conviction for fraud ininterstate
beer sales); (application for a license to operate a
truck in garnment district denied since one of the
corporate applicant's principals had been previously
convicted of extortion arising out of a garnment truck
racket eering operation), or the elenents i nherent inthe
nat ure of the crim nal of fense woul d have a direct i npact
on the applicant's ability to performthe duties neces-
sarily related to the license or enploynent sought
(application for enploynent as a traffic enforcenent
agent deni ed; applicant had prior convictions for, inter
alia, assault in the second degree, possession of a
danger ous weapon, crim nal possession of stol en property,
and larceny).” Marra v City of Wiite Plains, 96 A D.2d
865 (1983) (citations omtted).

VWil e the i ssuance of a Certificate O Good Conduct creates a
presunption of rehabilitation, as explained by the Court in
Bonacorsa,® that presunption is only one factor to be considered
along with the eight factors set forthin Correction Law 8753[1] in
determ ning whether there is an unreasonable risk or, if a
determ nation has already been nade that there is a direct
relationship, in the exercise by the agency of its discretion.
Hughes v Shaffer, 154 AD2d 467, 546 NYS2d 25 (1989).

"The presunption of rehabilitation whichderivesfrom..a
certificate of relief fromcivil disabilities, has the
sanme effect, however, whet her the...agency seeks to deny
the application pursuant to the direct relationship
exception or the unreasonabl e ri sk exception. |n neither
case does the certificate establish a prima facie

entitlenment to the license. It creates only a
presunption of rehabilitation, and al t hough
rehabilitationis aninportant factor to be consi dered by
t he agency...in determ ni ng whet her thelicense...should

be granted (see 8753[1][g]), it is only one of the eight
factors to be consi dered."” Bonacorsa, supra, 528 NYS2d at
523.

As a Notary Public the applicant would be charged wth
perform ng acts which establish the authenticity of docunents.
There is a direct relationship between the crinmes of which he was
convi cted, which involved fundanental acts of dishonesty, and a
Not ary conmi ssi on.

! The Court was discussing Certificates of Relief From
Disabilities, but the sane principles apply to Certificates of Good
Conduct .
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The direct relationship having been established, it is
necessary to consi der the factors set forthin Correction Law 8753.

The pertinent duties and responsibilities of a Notary Public
have already been discussed. Thus, as noted above, the conduct
underlying his convictions reflect directly on his fitness to

perform those duties and to neet those responsibilities
(§753[ 1] [cl).

About 8 years have passed since the comm ssion of the nost
recent crimnal act (8753[1][d]), which occurred when t he appl i cant
was approximately 44 years ol d (8753[1][e]), and, therefore,
presumably sufficiently mature t o appreci ate t he seri ousness of his
conduct .

The crimes, which involved |arge suns of noney and were
Federal felonies, were serious (8753[1][f]).

In the applicant's favor are the public policy of encouraging
licensure of ex-offenders (8753[1][a]), the issuance to himof a
Certificate of Relief Good Conduct (8753[2]), and his successful
conpl etion of probation along with his enploynent in a responsible
position (8753[1][9].

Al of the above nust be considered in the light of the
legitinate interest of DLS in the protection of the safety and
wel fare of the public (8753[1][h]).

The wei ghing of the factors is not a nechanical function and
cannot be done by sone nmat hematical fornmula. Rather, as the Court
of Appeals said in Bonacorsa, it nust be done through the exercise
of discretion to determ ne whether the direct rel ationshi p bet ween
t he "convictions and the | i cense has been attenuated sufficiently.”
Bonacorsa, supra, 528 NYS2d at 524.

"A notary public is a public officer and the
responsibilities of the Secretary of State extend to pro-
tecting the public against msconduct by notaries, the
caliber of a notary and his right toremainin officeto
be nmeasured not only by his activities as such but al so
by trustworthiness and conpetence exhibited in other
areas in which the public is concerned.” Patterson v
Department of State, 35 AD2d 616, 312 NYS2d 300
(1970)(citations omtted).

The respondent was convicted of serious acts of dishonesty.
As a result he was incarcerated for nearly 3 years and had to give
up essentially all of his assets. He has successfully conpleted a
term of supervised release, and is supporting hinmself and his
famly through his enploynent in a responsible position. 1In his
testi nony he denonstrated what appeared to be sincere repentance.
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Wi |l e he does not absolutely need to be comm ssioned as a Notary
Public, the issuance of such a comm ssion to himwould facilitate
the performance of his duties in his current enploynent and the
busi ness of his enpl oyer.

Under the above particular circunstances, and after having
gi ven due consideration to the factors set forth in Correction Law
8753 and to the requirenments of Executive Law 88130 and 131[ 2], and
havi ng wei ghed the rights of the applicant against the rights and
interests of the general public, it is concluded both that the
appl i cant has established that the direct rel ati onship between his
convi ction and a conm ssion as a notary public has been attenuated
sufficiently, and that he has the requi site good character to be so
comm ssi oned. He i s adnoni shed, however, that to avoi d revocati on
of the comm ssion he nust abide sucrupulously with all of the
requirenments of the office of Notary Public, in particular that he
may not notarize docunents w thout the signatory appearing
personally before him and, where required, taking the required
oat h.

DETERM NATI ON

WHEREFORE, | T IS HEREBY DETERM NED THAT the application of
Joseph Manzi for a comm ssion as a Notary Public is granted.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: Novenber 12, 1999



