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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Conpl aint of
DEPARTMENT OF STATE
DI VI SI ON COF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON

- agai nst -

CLAUDI A TAVERNESE

Respondent .
________________________________________ X

Pursuant to the designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter cane on for hearing before
t he under si gned, Roger Schneier, on April 28, 1993 at the New York State
Ofice Building, 333 E. Washington Street, Syracuse, New YorKk.

The respondent, of 508 Bail ey Avenue, Chittenango, New York 13037,
was represented by Frederick N. Rann, Esq., 128 Main Street, Onei da, New
York 13421.

The conpl ai nant was represented by Tinothy Mihar, Esq.
COVPLAI NT
The conpl ai nt al | eges t hat t he respondent affi xed her signature and
notary stanp to two docunents wi t hout the purported signatory appeari ng
bef ore her and acknow edgi ng his signature, while having reason to know
that the signatures were not genui ne.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conplaint was
served on the respondent by certified mail (Conp Ex. 1).

2) The respondent is, and at all tines hereinafter nmentioned was,
a duly conm ssioned notary public (Conp. Ex. 2).

3) InJuly, 1989 Christopher A Hi Il appliedto Chase Lincoln First
Bank (Chase) for a $14,330.00 | oan for the purchase of an autonobil e,
for which | oan he required the guarantee of a co-signer. On a date not
established, Hill's wife, Debra, appeared before the respondent (who had

formerly been married to Ms. Hill's father) at her honme and asked her
to notarize the | oan docunents. Wthout first exam ning the docunents
to see if they had been signed by Ms. Hill, the respondent wote her

nane and notary identifying information on the docunents (the stanp
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whi ch she normally used was at her office) (Conp. Ex. 3 & 4). The
respondent then observed that the docunents were unsigned, and asked
Ms. HIl to explain. Ms. H Il stated that what was going to be
notari zed were the signatures of her ex-husband, Mathew Chm el ewski,

who, she said, was going to be the co-signer. At that point, the
respondent tried to reach Chm el ewski on the tel ephone, but was not abl e
to do so, and she told Ms. H Il that she could not "sign it unless I

talk to Matt and know he is going to sign this paper"” (trans. p. 44,
i nes 15-16). She did not, however, cross out the information which she
had witten on the docunents.

The respondent had known Chm el ewski fromthe tine that he and Ms.
H Il had started to date, and continued to have contact with himafter
he and Ms. Hi Il divorced, as he and the respondent had young sons who
were friends and who saw each other with sone frequency. The respondent
knew t hat even after Chm el ewski and Ms. Hi |l had separated and then
di vorced Chm el ewski had voluntarily hel ped out Ms. Hill financially
because of his concern for the welfare of his son, who lived with Ms.
Hll. Therefore, she did not think it unusual that Chm el ewski woul d be
willing to co-sign the | oan.

A day or two later the respondent spoke with Chm el ewski when he
came to her home to pick up his son. He told her that he had signed
docunents relating to the purchase of the car by the Hlls.' However,
he was not shown the docunents, which the respondent did not have, and
did not, therefore, acknow edge the particular signatures in question

The next day Ms. Hi Il appeared at the respondent's office with the
| oan docunents bearing Chmelewski's signature, and the respondent
affi xed her notary stanp adjacent to the information which she had
previously witten in by hand, but did not sign the docunents. The
docunents do not contain any | anguage regardi ng t he adm ni strati on of an
oath or the acknow edgenent of the signatures, or anything else
i ndicating that notarization is required.

Some tinme |later Chm el ewski was contacted by Chase, told that the
| oan was i n default, and asked to nake good on t he guarantee. He denied
havi ng si gned t he docunents. The car was repossessed and, with the hel p
of an attorney whom he paid $100. 00, Chm elewski filed an affidavit of
forgery with Chase. In spite of that his credit history continued to
i ndi cate that he had defaul ted on t he guarantee, and i n June, 1991 Chase
had to send a letter to Citibank indicating that Chm el ewski was not
responsi ble for the debt and that Chase had taken action to clear his
credit records (Conmp. Ex. 7).

! Havi ng observed t he deneanor of Chmi el ewski and the respon-
dent when they testified, and having considered the underlying

circunstances, including the respondent's initial refusal to
conpl ete the notarization of the docunents w thout first speaking
wi th Chm el ewski, | have di scount ed Chmi el ewski's deni al s of havi ng

signed the docunents, which it woul d appear were notivated by his
desire to avoid liability on the | oan guarantee.
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On January 30, 1990 Chmi el ewski filed a crim nal conpl ai nt agai nst
t he respondent (Conp. Ex. 6). The nmatter was dealt with in the Vill age
Court of the Village of Chittenango on June 6, 1991 by way of an
adj ournnent in contenpl ation of dism ssal of a charge of "notary fraud"
(apparently an al |l eged vi ol ati on of Executive Law 8135[a]), conditi oned
on the respondent performng 100 hours of comunity service. The
respondent perfornmed the conmunity service, and the charges were
di sm ssed on Decenber 10, 1992 (Conp. Ex. 5).

OPI NI ON

The normal functions of a notary public are to adm ni ster oat hs and
affirmati ons, take affidavits and depositions, receive and certify
acknow edgnents or proofs of various witten docunents, demand accep-
tance or paynent of certain financial instrunents, protest the non-
paynent or non-acceptance of such instrunents, and to performcertain
ot her acts required for international transactions (Executive Law 8135).

It is not a function of notary to merely affix her stanmp to
docunents. > However, by doing so the respondent gave the | oan guar ant ee
an additional air of authenticity. Departnent of State v Garner,
8/23/82. Her failure to showthe docunents to Chm el ewski was an act of
m sconduct, because w thout doing so she had no way of being certain
that the docunents which he told her he had signed were the sane as
t hose which had been presented to her by Ms. HII.

The nature of the respondent's m sconduct is magnified by the
apparently cavalier attitude with which she deals with her duties as a
notary public. When first approached by Ms. H Il the respondent did
not bother to exam ne the docunents to determ ne whether they were
appropriate or in the proper formfor notarization, and she wote her
notary identifying informati on on both docunents w thout regard to the
fact that they did not bear Ms. Hill's signature. When she |earned
that it was Chm el ewski who was to sign the docunents she i ndi cat ed t hat
she woul d notari ze the docunents if she could get a verbal acknow edge-
ment that he planned to sign them which is contrary to the required
procedures of having the docunents signed before notarization, and then
notarizing only with the signatory personally present. People v Reiter,
273 NY 348 (1937); Division of Licensing Services v Tischler, 7 DOS 90.
Even after saying that she had to talk to Chm el ewski, the respondent
di d not cross out the notary i nformati on whi ch she had witten in, which
of course created the possibility of Ms. H Il using the docunents
wi t hout any further contact with the respondent. Finally, after she had
af fi xed her stanp to the docunents the respondent failed to sign above
the stanp (Executive Law 8137).

2 The question of the inpropriety of the respondent having
affixed her stanp to the docunments w thout signing them and
Wi t hout the docunents containing a statenent of venue or a jurat or
statenent of acknow edgenent, is not addressed here inasmuch as
such conduct was neither charged in the conplaint nor litigated in
t he heari ng.
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In mtigation of the seriousness of the violation, whichis simlar
to the attesting to the admnistration of an oath or the taking of an
acknow edgenent wi t hout the signatory being present, | have consi dered
the facts that the Chm el ewski did sign the docunents and that the
respondent's m sconduct arose from the careless disregard of proper
procedure rather than fromintent. She is adnoni shed, however, that any
future failure to abide strictly by the proper notary practices nay
result in the revocation of her conmm ssion.

CONCLUSI ON OF LAW

By affixing her notary stanp to the | oan docunments wi thout first
showi ng themto Chm el ewski and obtaini ng his acknowl edgnent that they
did, in fact, bear his signature, the respondent engaged in an act of
m sconduct as a notary public.

DETERM NATI ON

WHEREFORE, |T IS HEREBY DETERM NED THAT C audi a Tavernese has
engaged in an act of m sconduct as a notary public and accordingly,
pursuant to Executive Law 8130, her comm ssion as a notary public is
suspended for a period of one year, commencing on August 1, 1993 and
termnating July 31, 1994.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determnation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



