STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X

In the Matter of the Application of

Rl CO BARBAGELATA ORDER
For a License as a Private |Investigator
________________________________________ X

Pursuant to the designation duly made by the Hon. Gl S.
Shaffer, Secretary of State, the above noted matter canme on for
heari ng before the undersi gned, Roger Schneier, on Decenber 15,
1992 at the office of the Departnent of State |ocated at 162
Washi ngt on Avenue, Al bany, New YorKk.

The applicant, of 121 Benson Street, Al bany, New York 12206,
have been advised of his right to be represented by an attorney,
appeared pro se.

The Di vi si on of Li censing Services was represented by Di strict
Manager Ri chard Drew.

| SSUE
The issue in the hearing was whether the applicant has
sufficient experience to qualify for a license as a private
i nvesti gator.

FI NDI NGS OF FACT

1) By application dated Septenber 12, 1991 the applicant
applied for alicense as a private investigator (Dept. Ex. 2). By
letter dated June 1, 1992 he was advised by the Division of
Li censi ng Servi ces that he had been credited with 21 nont hs t owar ds
the qualifying experience requirenent, that upon acquiring an
addi ti onal 36 (sic) nonths experience he could reapply, and that he
could request an admnistrative review of that finding. He
apparently requested such areview, as by letter dated July 8, 1992
he was agai n advi sed by the Di vision of Licensing Services that it
proposed to deny his application, and that he could request a
formal hearing. By letter dated July 10, 1992 the applicant was
advi sed that he had been granted credit for 24 nonths of experi-
ence, | eaving an experience deficit of 12 nonths. By letter dated
August 12, 1992 he was again advised of the position of the
Division. In that letter it was noted that since the letter of
June 1, 1992 the applicant had been credited with an additional 3
nont hs experience, as noted in the letter of July 10, 1992. By
| etter dated Septenber 18, 1992 the applicant requested a hearing
(Dept. Ex. 1).
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2) The applicant bases his application on a claimof experi -
ence gained conducting investigations on behalf of various
enpl oyers. That experience is divided into two groups: that for
whi ch docunentation was submtted to the Division of Licensing
Services during the period in which the application was under
i nvestigation (and for which the 24 nonths credit was granted), and
t hat for which docunmentati on was subm tted (w t hout objection from
the Division of Licensing Services) at the hearing. The investiga-
tive experience in the first group (Dept. Ex. 3) is as follows:

January 1985 to May 1985: Jamesway, store detective.

1985 to 1989 : Robert W Mathews (licensed private investiga-
tor), investigator.

February 17, 1986 to June 15, 1986: Mac Donal d | nvesti gati ons
Ltd., trainee investigator.

Oct ober 19, 1988 to May 3, 1989: Pinkerton Security and
| nvestigation Services, investigator.

The i nvestigative experience clainmed in the second group (App. Ex.
A) is as foll ows:

May to Cctober 1983: A.G S. Investigation Associates, Inc.
i nvesti gator.

Cct ober 1988 t o May 1989: Pinkerton Security and | nvestigation
Servi ces, investigator. (This claimcontai ned docunentation
whi ch was not included with the nmaterials previously submt-
ted).

August 1989 to Septenber 1991: Executive Security Service,
I nvesti gator.

Since the docunents regarding this second group of clained
experience were not submtted prior to the hearing, the D vision of
Li censing Services has not had the opportunity to evaluate and
i nvestigate them and thereis insufficient informati on on whichto
base an eval uation of the total anpbunt of tine, if any, to which
the applicant is entitled for the clai med experience.

GPI NI ON

| - As the person who requested the hearing, the burden is on
the applicant to prove, by substantial evidence, that he has
acquired the required experience. State Adm nistrative Procedure
Act (SAPA), 8306(1). Substantial evidence is that which a
reasonabl e m nd coul d accept as supporting a conclusionor ultinate
fact. Gay v Adduci, 73 N.Y.2d 741, 536 N. Y.S.2d 40 (1988). "The
question...is whether a conclusion or ultinmate fact nay be
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extracted reasonabl y--probatively and logically.” Gty of Uica
Board of Water Supply v New York State Health Departnent, 96 A D. 2d
710, 465 N.Y.S.2d 365, 366 (1983)(citations omtted).

As noted in the findings of fact, there is insufficient
evi dence on which to grant credit for the experience which the
applicant clains he gainedin his enploynent with A.G S. |nvestiga-
tion Associates, Inc., Pinkerton Security and Investigation
Servi ces, and Executive Security Service. However, inasnmuch as the
Di vi sion of Licensing Services nmade no objection to the introduc-
tion by the applicant of the docunents regardi ng that experience,
rat her than denyi ng the application and subjecting the applicant to
reappl yi ng and paying a new application fee, the matter shoul d be
remanded to the Division with a direction that it evaluate and
i nvestigate the clai ned experience to determ ne whether a |icense
may, in its opinion, be issued.

ORDER

WHEREFORE, | T | S HEREBY ORDERED THAT the matter i s remanded to
the Division of Licensing Services with the direction that it
eval uat e and i nvesti gate t he experience cl ai ned by the applicant in
Applicant's Exhibit A and that by no | ater than February 17, 1993
it report back to this tribunal on its findings. Should it be
found by the Division of Licensing Services that the experience in
guestion anounts to at |east 12 nonths, which when conbined with
t he 24 nont hs experience credit al ready granted woul d anount to the
requi red 36 nonths, then the nmatter shoul d be di sconti nued and t he
license issued. |If, however, the Division of Licensing Services
finds that in its opinion the applicant still lacks sufficient
qual i fyi ng experience, this tribunal will take such action which,
inthe circunstances, is required, including if necessary, but not
limted to, the reopening of the hearing for the purpose of taking
addi ti onal testinony.

DATED: Decenber 17, 1992

ROGER SCHNEI ER
Adm ni strative Law Judge



