264 DOS 96

STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Application of

Jerone Bell DECI SI ON
For a License as a Private |Investigator
________________________________________ X

The above noted matter cane on for hearing before the
under si gned, Roger Schnei er, on Septenber 9 and Cct ober 21, 1996 at
the office of the Departnent of State | ocated at 270 Broadway, New
Yor k, New YorKk.

The applicant, of 373 Washi ngton Avenue, Apt. 3A, Brooklyn,
New Yor k 11238, havi ng been advi sed of his right to be represented
by an attorney, appeared pro se.

The Division of Licensing Services (hereinafter "DLS') was
represented by Supervising License Investigator WIlliam Schmtz.

| SSUE
The issue before the tribunal is whether the applicant has
sufficient experience to qualify for licensure as a private
i nvesti gator.

FI NDI NGS OF FACT

1) By application dated August 7, 1995 the applicant applied
for alicense as a private investigator (State's Ex. 2). By letter
dat ed March 25, 1996 he was advi sed by DLS that it proposed to deny
his application for failure to docunent sufficient qualifying
experi ence, and that he coul d request an admi ni strative review. By
letter dated April 5, 1996 he requested such a review. By letter
dated April 17, 1996 he was advi sed that DLS still proposed to deny
the application, and that he could request an admnistrative
hearing. By letter dated May 8, 1996 the applicant requested a
hearing, and, accordingly, on May 31, 1996 a notice of hearing was
served on himby certified mail (State's Ex. 1).

2) The applicant bases his application on the follow ng
clai ned enpl oynent (State's Ex. 2 through 11, App. Ex. A and O):

12/ 7/ 79 to 12/12/82-- United States Arny, Mlitary Police
| nvestigation Division. Unspecified duties.
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4/ 18/ 89 to 6/20/91--Sal auh' din Enterprises. Various duties
i nvol ving the protection of property and respondi ng to al arns, and,
starting at a date not stated, conducting investigations of
"incidents." The conpany was never licensed as a private
i nvestigator, and the owner was an enpl oyee of Esteem Patrol Inc.
(see bel ow).

8/ 20/91 to 3/23/96--EsteemPatrol Inc. Startingin Septenber,
1992 the applicant's duties involved investigations of conpany
enpl oyees. The conpany was first licensed as a private
i nvestigator on March 20, 1995. During the same period of tinme the
appl i cant conducted investigations on behalf of Captial Patrol,
al so known as Captiol Patrol, an unlicensed entity which was the
predecessor of Esteem Patrol |Inc.

11/93 to 11/95--Ali Abdul Miid (independent contractor
conducting investigations for Gary J. Rothman, Esq.). The
applicant transported clients and delivered court papers.

OPI NI ON

|- General Business Law (GBL) 872 establishes certain
experience requi rements whi ch must be net by an applicant before a
license as a private investigator nay be issued:

"Every such applicant for a license as a private
i nvestigator shall establish to the satisfaction of the
secretary of state...(that he) has been regularly
enpl oyed , for a period of not |less than three years,
undertaki ng such investigations as those described as
performed by a private investigator in subdivision one of
section seventy-one of this article, as asheriff, police
officer in a city or county police departnment, or the
division of state police, investigator in an agency of
the state, county or United States governnent, or
enpl oyee of a licensed private investigator, or has had
an equi val ent position and experience."

GBL 871(1) defines "private investigator"” to

"mean and include the business of private investigator
and shall also nean and include, separately or
collectively, the making for hire, reward or for any
consi derati on whatsoever, of any investigation for the
pur pose of obtaininginformationw th reference to any of
the followng mtters...; crime or wongs done or
t hr eat ened agai nst t he governnment of the United States of
America or any state or territory of the United States of
Anerica; the identity, habits, conduct, novenents,
wher eabouts, affiliations, associations, transactions,
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reputation or character of any person, group of persons,
associ ation, organization, society, other groups of
persons, firm or corporation; the <credibility of
W t nesses or other persons; the whereabouts of m ssing
persons; the location or recovery of lost or stolen
property; the causes and origin of, or responsibility for
fires, or libels, or |osses, or accidents, or danage or
injuriestoreal property; or theaffiliation, connection
or relation of any person, firmor corporation w th any
uni on, organi zation, society or association, or with any
official, mnmenber or representative thereof; or wth
reference to any person or persons seeking enpl oynent in
t he pl ace of any person or persons who have quit work by
reason of any strike; or wwth reference to the conduct,
honesty, efficiency, loyalty or activities or enpl oyees,
agents, contractors, and sub-contractors; or the securing
of evidence to be used before any authorized
investigation comittee, board of award, board of
arbitration, or inthetrial of civil or crimnal cases."

The experience for which the applicant clains credit was
all egedly obtained inthe United States Arny, and as an enpl oyee of
both |icensed and unlicensed investigative firnmns.

I1- As the person who requested the hearing, the burdenis on
the applicant to prove, by substantial evidence, that he has
acquired the required qualifying experience. State Adm nistrative
Procedure Act (SAPA), 8306(1). Substantial evidence is that which
a reasonable mnd could accept as supporting a conclusion or
ultimte fact. Gray v Adduci, 73 N.Y.2d 741, 536 N. Y.S. 2d 40
(1988). "The question...is whether a conclusion or ultinmate fact
may be extracted reasonabl y--probatively and logically.” City of
Utica Board of Water Supply v New York State Heal th Department, 96
A. D.2d 710, 465 N. Y.S. 2d 365, 366 (1983)(citations omtted).

I11- The applicant has offered no evidence as to the nature
and extent of his actual duties in the United States Arny. He has
not, therefore, net the burden of proving that he is entitled to
qualifying credit for that experience. Cf, Matter of the
Application of Ruff, 49 DOS 94.

The applicant has also clained credit for experience gained
conducting investigations for wunlicensed entities (Salauh'din
Enterprises and Captial Patrol). It would be contrary to public
policy to grant that credit, as to do so would be to reward and
encour age unlicensed activity. Matter of the Application of Peter
L. Hoffman, 93 DOS 94, conf'd. sub nom Matter of Peter Hoffrman v
Al exander F. Treadwell, _AD2d_, 635 NYS2d 189 (1995), leave to
appeal denied, 80 NY2d 807, 647 NYS2d 164 (1996); Matter of the
Application of Bernstein, 58 DOS 87.
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The experience clained to have been obtai ned working for Al
Abdul Muid (transportingclients and delivering court papers), does
not fall within the defined functions of a private investigator,
and is, therefore, non-qualifying.

All that remains is the experience gained by the applicant
while in the enploy of EsteemPatrol Inc. Since that corporation
first becane licensed as a private investigator on March 20, 1995,
t he applicant does not have sufficient qualifying experience from
that enploynent toqualify for alicense as a private i nvesti gator

CONCLUSI ONS OF LAW

The applicant has failed to establish by substanti al evi dence
that he has sufficient experience to qualify for a |license as a
private investigator. Accordingly, his application nust be deni ed.
SAPA 8306(1); GBL §72.

DETERM NATI ON

WHEREFORE, | T IS HEREBY DETERM NED THAT the application of
Jerone Bell for a license as a private investigator is denied.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: Novenber 5, 1996



