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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Application of

STEPHEN DALY DECI SI ON
For a License as a Private |Investigator
________________________________________ X

The above noted matter cane on for hearing before the
under si gned, Roger Schneier, on June 3, 1997 at the office of the
Departnment of State |ocated at 270 Broadway, New York, New YorKk.

The applicant, of 441 East 20th Street, New York, New York
10010, having been advised of his right to be represented by an
attorney, chose to represent hinself.

The Division of Licensing Services (hereinafter "DLS') was
represented by Conpliance Oficer WIlliam Schmtz.

| SSUE

The i ssue before the tribunal is whether the applicant shoul d
be denied a license as a private investigator because the facts
underlying his prior dismssal from the New York City Police
Department (hereinafter "NYPD') denonstrated a l|ack of the
trustworthiness and character required for such licensure. DLS
concedes that the applicant has sufficient qualifying experience.

FI NDI NGS OF FACT

1) By application dated March 5, 1996, having passed the
i censing exam nati on on Decenber 11, 1995, the applicant applied
for alicense as a private investigator (State's Ex. 2).

2) By letter dated January 8, 1997 the applicant was advi sed
t hat because an i nvestigation di scl osed t hat on Novenber 2, 1995 he
had been found guilty in a disciplinary proceeding that resultedin
his dismssal fromthe NYPD, and had thus denonstrated a | ack of
t he trustwort hi ness and good character required for |icensure as a
private investigator, DLS proposed to deny his application, and
that he could request an adm nistrative review, which he did by
| etter dated February 10, 1997. By letter dated March 11, 1997 the
appl i cant was advi sed that after revi ewDLS conti nued to propose to
deny the application, and that he could request an adm nistrative
hearing, which he did by letter dated April 17, 1997. Accordingly,
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the matter having beenreferredto this tribunal on April 23, 1997,
notice of hearing was served on the applicant (State's Ex. 1).

3) On Novenber 2, 1995 the applicant was dism ssed fromhis
position as a sergeant in the NYPD based on a finding that he was
guilty of sexually harassing a rookie fenmale officer assigned to
himfor training (State's Ex. 3, App. Ex. C). His petition for
review pursuant to CPLR Article 78 is pending.

4) The applicant was appointed to the NYPD on January 25,
1982. During his nearly 14 years on the police force he made 1307
arrests, received 84 nedal s, was naned "Cop of the Month" 7 tines,
and received the New York City Police Foundation Award of
Excel l ence in 1988. On the date of his dism ssal fromthe NYPD he
was its nost decorated sergeant. Al of his annual perfornmance
evaluations were either Wel|l Above Standards (8 tines) or Above
St andards (six times) (highest and second hi ghest | evel s) (App. Ex.
B). OQher than for the matter which resulted in his dism ssal, the
appl i cant supervi sed hundreds of female police officers wthout
i nci dent.

5) From 1975 t hrough 1981 t he applicant was enpl oyed by Wl l s
Fargo Protective Services, a licensed private investigator. For
the first two years he operated arnored cars, transporting |arge
suns of noney. Starting in 1977 he was assigned to conduct | oss
control internal audits and security surveys nationwide (State's
Ex. 6) There is no evidence that he was i nvol ved i n any m sconduct
during that enpl oynent.

OPI NI ON

| - As the person who requested the hearing, the burden is on
the applicant to prove, by substantial evidence, that the
ci rcunst ances behind his dismssal fromthe police departnent do
not establish that he is not sufficiently trustworthy to be
licensed as aprivateinvestigator. State Adm nistrative Procedure
Act (SAPA), 8306(1); General Business Law (GBL) 872. Substanti al
evidence i s that which a reasonabl e m nd coul d accept as supporting
a conclusion or ultimate fact. Gay v Adduci, 73 N.Y.2d 741, 536
N.Y.S.2d 40 (1988). "The question...is whether a conclusion or
ultimate fact my be extracted reasonably--probatively and
logically.” City of Utica Board of Water Supply v New York State
Heal th Departnment, 96 A D.2d 710, 465 N Y.S. 2d 365, 366
(1983)(citations omtted).

I1- Accepting, as | nust, the truth of the allegations as
confirmed by the decision of the police departnent, the issue of
the applicant's dismssal from the police departnment clearly
reflects on his trustworthiness. Matter of the Application of
Boyl e, 45 DOS 93.
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The applicant was di sm ssed fromthe NYPD based on a finding
that he sexually harassed a femal e police officer assigned to him
for training. Al though he had previously supervised hundreds of
other fermal e police officers, thisis the only such incident on an
ot herwi se exenplary record as a police officer and, prior to that,
as an enployee of a licensed private investigator

The applicant was dism ssed from the NYPD because of a
finding of serious m sconduct. As a licensed private investigator
he m ght have future opportunities for such m sconduct with regards
to his own enpl oyees. Such opportunities are, however, not uni que
to private investigators, and sexual harassnment of an enpl oyee is
not directly related to the functions of a private investigator.
The tribunal does not see how, in light of the totality of the
applicant's record of service with the NYPD and with Wells Fargo
Protective Services, the NYPD finding of msconduct reflects so
negatively on the applicant's character as to justify a finding
that he is not sufficiently trustworthy to be |licensed as a private
i nvestigator. According to the NYPD findings the applicant nmade a
serious m stake. Under the circunstances of this applicant,
however, the m sconduct found by t he NYPD shoul d not forecl ose him
frompursuing a career for which he woul d seemto have a high | evel
of conpet ence.

CONCLUSI ONS OF LAW

The appl i cant has establ i shed by substanti al evi dence the fact
of his dismssal fromthe New York City Police Departnent should
not disqualify himfrombeing |licensed as a private investigator.
GBL 872; SAPA 8306(1).

DETERM NATI ON

VWHEREFORE, | T IS HEREBY DETERM NED THAT Stephen Daly has
established that he is qualified to be licensed as a private
i nvestigator, and the Division of Licensing Services is directed,
upon conpl eti on by the applicant of any renai ni ng prerequi sites, to
i ssue such license to the applicant forthwth.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: June 27, 1997



