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STATE OF NEW YORK

DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

In the Matter of the Application of

JEROVE DAVI S DECI SI ON

For a License as a Watch, Guard, or Patrol Agency

The above noted matter cane on for hearing before the
under si gned, Roger Schneier, on June 28, 2000 at the office of the
Departnent of State |located at 123 WIliam Street, New York, New
Yor k.

The applicant, having been advised of his right to be
represented by an attorney, chose to represent hinself.

The Division of Licensing Services (hereinafter "DLS') was
represented by License Investigator Il Richard Drew.

| SSUE
The i ssue before the tribunal is whether the applicant shoul d
be denied a license as a Watch, Guard, or Patrol Agency because of
a prior crimnal conviction.

FI NDI NGS OF FACT

1) By application received on January 21, 2000 the applicant
applied for a license as a Watch, CGuard, or Patrol Agency d/b/a
Jeronme Davis Security Specialist, answering "yes" to question
nunber 10: "Have you ever been convicted of any crimnal offensein
this State or el sewhere ....?" (State's Ex. 2).

2) On Septenber 12, 1997 the applicant was convicted of
Ofering a False Instrunent For Filing in the 2nd degree, a cl ass
A m sdeneanor (State's Ex. 3). He was granted a Certificate of
Relief From Di sabilities on January 23, 1998 (State's Ex. 2).

3) By letter dated February 11, 2000 t he appl i cant was advi sed
by t he conpl ainant that it proposed to deny his application because
of the conviction and that he coul d request a hearing, which he did
by letter received on March 13, 2000. Accordingly, the matter
havi ng been referred to this tribunal on April 24, 2000, notice of
hearing was served on the applicant by certified nmail delivered on
May 6, 2000 (State's Ex. 1).
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4) The applicant's conviction arose out of events which
occurred when he was approxi mtely 33 years old, and i nvolved the
operation of Statewide Protective Service, an unincorporated
security guard training school. Specifically, he falsely reported
to the Division of Crimnal Justice Services that one M chael
Moul der had conpl eted a 47 hour firearns training course for arned
security guards, while, in fact, the course adm ni stered was of a
duration significantly shorter than 47 hours and di d not enconpass
all of the required elenents. D vision of Licensing Services v
Davi s, 188 DOS 98.

5) Since his conviction the applicant has been enpl oyed as a
courier and cashier by a check cashing conpany, working 52 hours
per week. In that capacity he processes and handl es | arge suns of
noney, and "he is considered a valued and trusted enpl oyee" (App.
Ex. A). To facilitate that enpl oynent he is a Regi stered Security
Guard pursuant to a registration issued by DLS and expiring on
August 26, 2001 (App. Ex. C, and is licensed to possess four
pistols by the Conm ssioners of Police of the Counties of Nassau
and Suffolk (App. Ex. Eand D). He is also |licensed as a Precious
Met al Deal er by the Suffol k County O fice of Consuner Affairs (App.
Ex. B), pursuant to which |license he buys and sells gold subject to
the regul ar and frequent supervision of the police.

OPI NI ON

|- As the person who requested the hearing, the burden is on
the applicant to prove, by substantial evidence, that he is
entitled to be |icensed as a Watch, Guard, or Patrol agency. State
Adm ni strative Procedure Act (SAPA), 8306(1); Ceneral Business Law
(GBL) 8872 and 74. Substantial evidence is that which a reasonabl e
m nd could accept as supporting a conclusion or ultimte fact.

Gay v Adduci, 73 NY.2d 741, 536 N VY.S. 2d 40 (1988). "The
question...is whether a conclusion or ultimte fact nay be
extracted reasonably--probatively and logically.” Gty of Utica

Board of Water Supply v New York State Heal th Departnent, 96 A D. 2d
710, 465 N. Y.S.2d 365, 366 (1983)(citations omtted).

I1- In considering whether the |license should be granted, it
i s necessary to consider, together with the provisions of General
Busi ness Law Article 7, the provisions of Correction Law Article
23-A. Codelia v Departnent of State, 29114/91, Suprene Court, NY
County, 5/19/92.

Correction LawArticle 23-Ainposes an obligationonlicensing
agenci es

"to deal equitably with ex-offenders while al so protect-
ing society's interest in assuring performance by
reliable and trustworthy persons. Thus, the statute sets
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out a broad general rule that...public agencies cannot
deny...a license to an applicant solely based on status
as an ex-of fender. But the statute recogni zes exceptions
either where there is a direct relationshi p between the
crimnal offense and the specific |icense...sought
(Correction Law 8752[1]), or where the license...wuld
i nvolve an unreasonable risk to persons or property
(Correction Law 8752[2]). |If either exception applies,
the enployer (sic) has discretion to deny the Ii-
cense...." Matter of Bonacorsa, 71 N Y.2d 605, 528
N. Y. S. 2d 519, 522 (1988).

In exercising its discretion, the agency nust consider the
eight factors contained in Correction Law 8753[1].

"The interplay of the two exceptions and 8753[1] is
awkward, but to give full neaning to the provisions, as
we nust, it is necessary to interpret 8753 differently
dependi ng on whether the agency is seeking to deny a
license...pursuant to the direct relationship excep-
tion...or the unreasonabl e risk exception.... Undoubt ed-
Iy, when the...agency relies on the unreasonable risk
exception, the eight factors...should be considered and
applied to determine if in fact an unreasonable risk
exists.... Having considered the eight factors and
determ ned that an unreasonable risk exists, however,
t he...agency need not go further and consider the sane
factors to determ ne whether the license...should be
granted.... 8753 nust also be applied to the direct
rel ati onshi p exception...however, adifferent analysisis
requi red because 'direct relationship' is defined by
8750[ 3], and because consideration of the factors
contained in 8753[ 1] does not contribute to determ ning
whether a direct relationship exists. W read the
direction of 8753 that it be applied '(i)n making a
determ nati on pursuant to section seven hundred fifty-
two' to nmean that, notw thstanding the existence of a
direct relationship, an agency...nust consider the
factors contained in 8753, to determne whether...a
license should, in its discretion, i1issue." Bonacorsa,
supra, 528 N.Y.S. 2d at 523.

A direct relationship is one wherein the offense bears
directly on the applicant's ability or fitness to performone or
nore of the duties or responsibilities necessarily related to the
Iicense, Correction Law 8750[3]. There is no statutory definition
of "unreasonabl e ri sk" whi ch "depends upon a subj ecti ve anal ysi s of
a variety of considerations relating to the nature of the |i-
cense...and the prior msconduct." Bonacorsa, supra, 528 N.Y.S. 2d
at 522.
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"Adirect rel ationship can be found where the applicant's
prior conviction was for an offense related to the
i ndustry or occupation at issue (denial of a I|iquor
license warranted because the corporate applicant's
principal had a prior conviction for fraud ininterstate
beer sales); (application for a license to operate a
truck in garnment district denied since one of the
corporate applicant's principals had been previously
convicted of extortion arising out of a garment truck
racket eering operation), or the el enents i nherent inthe
nat ure of the crim nal of fense woul d have a direct inpact
on the applicant's ability to performthe duties neces-
sarily related to the license or enploynent sought
(application for enploynent as a traffic enforcenent
agent deni ed; applicant had prior convictions for, inter
alia, assault in the second degree, possession of a
danger ous weapon, crim nal possession of stol en property,
and larceny).” Marra v City of Wiite Plains, 96 A D.2d
865 (1983) (citations omtted).

Wiile the issuance of a Certificate O Relief From
Disabilities creates a presunption of rehabilitation, as expl ai ned
by the Court in Bonacorsa, that presunption is only one factor to
be considered along with the eight factors set forth in Correction
Law 8753[1] in determ ning whether there is an unreasonable risk
or, if adeterm nation has al ready been made that there is a direct
relationship, in the exercise by the agency of its discretion.
Hughes v Shaffer, 154 AD2d 467, 546 NYS2d 25 (1989).

"The presunption of rehabilitation whichderivesfrom..a
certificate of relief fromcivil disabilities, has the
sanme effect, however, whet her the...agency seeks to deny
the application pursuant to the direct relationship
exception or the unreasonabl e ri sk exception. In neither
case does the certificate establish a prima facie

entitlenent to the license. It creates only a
presunption of rehabilitation, and al t hough
rehabilitationis aninportant factor to be consi dered by
t he agency...in determ ni ng whet her thelicense...should

be granted (see 8753[1][g]), it is only one of the eight
factors to be consi dered.” Bonacorsa, supra, 528 NYS2d at
523.

In view of the fact that a Watch, Guard, or Patrol agency
enpl oys, and supplies the services of, security guards who are
required pursuant to GBL889-n[c] to receive just the kind of
training which was involved in the crime committed by the
applicant, it is clear that thereis a direct relationship between
that crime and the license sought. It is also inmportant to take
note that since a Watch, Guard, or Patrol agency serves in a quasi -
| aw enf or cenent capacity, cf. Codelia v Departnent of State, supra,
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any crime would appear to be related to a license as a Watch
Guard, or Patrol agency. cf. Matter of the Application of MCurdy,
87 DOS 93.

The direct relationship having been established, it is
necessary to consider the factors set forthin Correction Law 8753.

The pertinent duties and responsibilities of a Watch, CGuard,
or Patrol Agency (8753[1][b]), are essentially the prevention of
crime and other unlawful activity. Thus, as noted above, any
crimnal activity on an applicant's fitness to performthose duties
and to neet those responsibilities (8753[1][c]).

About three years have passed since the conm ssion of the
crime (8753[1][d]), which occurred when the applicant was
approxi mately 33 years ol d (8753[1][e]), and, therefore, presumably
sufficiently mature to appreciate the seriousness of his conduct.

The seriousness of the crine is somewhat mtigated by the fact
that it was a m sdeneanor (8753[1][f]).

In the applicant's favor are the public policy of encouraging
licensure of ex-offenders (8753[1][a]), the issuance to himof a
Certificate of Relief From Disabilities (8753[2], and his post
convi ction enploynment (8753[1][d].

Al of the above must be considered in the light of the
legitimate interest of DLS in the protection of the safety and
wel fare of the public (8753[1][h]).

The wei ghing of the factors is not a nechani cal function and
cannot be done by sone mat hematical fornula. Rather, as the Court
of Appeal s said in Bonacorsa, it nust be done through the exercise
of discretion to determ ne whether the direct rel ati onshi p bet ween
t he "convictions and the | i cense has been attenuated sufficiently.”
Bonacorsa, supra, 528 NYyS2d at 524.

Nearly three years have passed since the comm ssion of the
crime. While in 1998, in a decision on both the applicant's
application for renewal of his then extant |icense as qualifying
officer of a Wtch, Guard, or Patrol Agency and whether his
commi ssion as a Notary Public should be revoked, this tribuna
found that the application shoul d be deni ed, D vision of Licensing
Services v Davis, supra, the circunstances now are nmarkedly
different. Not only have an additional two full years transpired,
but through his post conviction enploynent the applicant has
denmonstrated that he has been rehabilitated and can be trusted to
operate his business in a | awful manner.
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CONCLUSI ONS OF LAW

After having gi ven due consideration to the factors set forth
in Correction Law 8753 and to the requirenents of GBL 8872 and 74,
and havi ng wei ghed the rights of the applicant against the rights
and interests of the general public, it is concluded both that the
appl i cant has established that the direct rel ati onshi p between his
conviction and a license as a Watch, Guard, or Patrol agency has
been attenuated sufficiently, and that he has the requisite good
character and integrity to be licensed as a Watch, Guard, or
Patrol Agency.

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT, pursuant to CGenera
Busi ness Law 8872, 74, and 79, the application of Jerone Davis for
a license as a Watch, CGuard, or Patrol Agency is granted.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: June 28, 2000



