4 DOS 96

STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Application of

Rl CHARD J. ESPGCSI TO DECI SI ON
For a License as a Watch, CGuard or

Patrol Agency

________________________________________ X

The above noted matter canme on for hearing before the undersigned,
Roger Schneier, on January 3, 1995 at the office of the Departnent of
State | ocated at 270 Broadway, New York, New YorKk.

The appl i cant, of 78 Seari ngt own Road, Seari ngtown, New York 11507,
havi ng been advised of his right to be represented by an attorney,
appeared pro se.

The Division of Licensing Services (hereinafter "DLS") was
represented by Supervising License Investigator Bernard Friend.

| SSUE
The issue before the tribunal is whether the applicant has
sufficient experience to qualify for a license as a watch, guard, or
patrol agency.

FI NDI NGS OF FACT

1) By application dated February 18, 1994 t he applicant applied for
a license as a watch, guard or patrol agency on behal f of Metro Medi cal
Mai nt enance Service Systens Inc.(State's Ex. 2). He bases his
appl i cati on upon experi ence obtainedin screening, hiring, training, and
placing fire safety guards and fire safety directors in comrercial
bui l dings in New York City on behalf of Metro Fire Safety Guards, Inc.
(Metro) (State's Ex. 3, 4, and 6). Neither the applicant nor Metro is
licensed as a watch, guard, or patrol agency or as a private
i nvesti gator.

2) By letter dated Septenber 28, 1995 t he applicant was advi sed by
DLS that it proposed to deny his application for want of qualifying
experience, but that he could request an admnistrative review
Specifically, the letter stated:

"1. Supervision of Fire Safety Guards is non-

qual i fyi ng experience. 2.
Fire Safety Guards engaged in Security Services
wi t hout a Watch, Guard or Patrol |icense, applicant

is engaged in unlicensed activity." (State's EX.

1).
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The applicant requested a review, and by |letter dated November 1,
1995 he was advised that DLS continued to propose to deny the
application, and that he coul d request a hearing, which he did by letter
dat ed Novenber 7, 1995. Accordingly, notice of hearing was served on
himby certified mail on Decenber 6, 1995 (State's Ex. 1).

GPI NI ON

|- As the person who requested the hearing, the burden is on the
applicant to prove, by substantial evidence, that he has acquired the
requi red experience. State Administrative Procedure Act (SAPA),
8306(1); GCeneral Business Law (GBL) 872[1]. Substantial evidence is
t hat whi ch a reasonabl e m nd coul d accept as supporting a concl usion or
ultimate fact. Gay v Adduci, 73 N Y.2d 741, 536 N. Y.S.2d 40 (1988).
"The question...is whether a conclusion or ultimate fact my be
extracted reasonabl y--probatively and logically.” Cty of Uica Board
of Water Supply v New York State Health Departnent, 96 A D.2d 710, 465
N. Y. S. 2d 365, 366 (1983)(citations omtted).

I1- An applicant for a |license as a watch, guard or patrol agency
nmust establish that he or she

"has been regularly enployed, for a period of not
less than two years, performng such duties or
providing such services as described as those
perfornmed or furnished by a watch, guard or patro
agency i n subdivision tw of section seventy-one of
this article, as a sheriff, police officer incity
or county police departnent, or enployee of an
agency of the state, county or United State

government, or licensed private investigator or
wat ch, guard or patrol agency, or has had an
equi val ent position and experience...." GBL §72[1].

Equi val ent experience credit is awarded to applicants who

"shal | have perforned services (of security guards)
as described in Article 7-A Section 89-f(6).* Such
servi ces shall have been perforned for a period of
two years for an enployer, firm organization or
governnmental agency, whether subject to the
provi sions of Article 7 of the General Business Law
or otherwise...; an applicant may substitute two

! Security guards performthe follow ng functions: protection
of individuals and/or property fromharm theft or other unlaw ul
activity;, deterrence, observation, detection and/or reporting of
incidents in order to prevent any unlawful or unauthorized
activity; street patrol; response to but not installation or
service of a security alarminstalled and/or used to prevent or
det ect unaut hori zed i ntrusi on, robbery, burglary, theft, pilferage
and ot her | osses and/or to naintain security of protected prem ses.
GBL § 89-f[6].
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year's experience supervising and reviewi ng the
work of at least three persons perform ng such
services obtained in a position with such an
enployer, firm organization or governnental
agency, the primary duties and activities of which
were such guard supervision and review. " 19 NYCRR
172. 2.

Since it is unlawful to engage in the business of watch, guard or
patrol agency without a license to do so (GBL 870[2]), unless the
equi val ent experi ence obtai ned whil e working for an entity whi ch was not
| icensed under GBL Article 7 was gained in sone activity which is exenpt
from licensure, it was gained unlawfully. The applicant nust,
therefore, establish that the activities which he supervised are the
sane as those engaged in by a licensed watch, guard or patrol agency
but, because of sone provision of law, did not require a |license as
such. Cf. Matter of the Application of Peter L. Hoffman, 93 DOS 94,
conf'd. sub nomMatter of Peter Hoffman v Al exander F. Treadwel |, NY Law
Journal p. 27, col. 1, 12/11/95, A D. 1st Dept.

The fire saf ety guards and di rectors which t he appli cant supervi ses
are enpl oyed pursuant to the requirenents of New York City Local Law 5
of 1973, which requires that certain office buildings prepare a fire
safety plan and enploy a fire safety director, one or nore deputy fire
safety directors, and at times a buil ding evacuati on supervisor. That
statute is augnented by Title 3, Rules of the Gty of New York, Chapter
6.

Essentially, the statute and rul es provide that fire safety guards
and directors are responsi bl e for conducting fire drills and evacuati ons
and related training; the developnent of a fire prevention and
protection program the uncovering and correction hazards relative to
exits and the maintenance thereof; seeing to it that fire protection
equi pnrent and facilities are in proper condition; and supervision of the
storage and use of conbustible or flamrabl e materials. Those functions
are not the sanme as those of security guards working for a licensed
wat ch, guard, or patrol agency.

Wil e both the persons whomthe applicant supervises and security
guards performfunctions designed to protect persons and property from
harm the duties of fire safety personnel, as set out by statute and
regul ation, do not deal with the detection and prevention of unlaw ul
activities, i.e., arson. The statutory functions of security guards, on
the other hand, are clearly focused on the prevention and detection of
unl awful activity. Accordingly, the activities and functi ons engaged i n
under the New York City statute and rul es whi ch the applicant supervises
are not equivalent to the activities and functions of security guards
under GBL Article 7.

To the extent that, as testified to by the applicant, the fire
safety personnel are on the alert for suspicions persons, those
personnel are engaged in activities beyond those provided in the New
York City statute and regul ati ons. In those instances they are, in
fact, performng the functions of security guards. However, as noted
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above, since neither the applicant nor the firmby which he is enpl oyed
is a licensed watch, guard or patrol agency or private investigator,
such activities are unlawful and, therefore, the applicant cannot
recei ve experience credit for their supervision.

CONCLUSI ONS OF LAW

The applicant has failed to establish by substantial evi dence t hat
he has sufficient |awful experience to qualify for alicense as a wat ch,
guard, or patrol agency, and, accordingly, his application should be
deni ed. SAPA 8306; GBL 872[1].

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT t he appl i cati on of Ri chard
J. Esposito for alicense as a watch, guard, or patrol agency licenseis
deni ed.

These are nmy findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: ALEXANDER F. TREADWELL
Secretary of State
By:

M chael E. Stafford, Esq.
Chi ef Counsel



