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STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X
In the Matter of the Application of

PETER L. HOFFMAN DECI SI ON
For a License as a Private |Investigator
________________________________________ X

Pursuant to the designation duly made by the Hon. Gl S
Shaffer, Secretary of State, the above noted matter canme on for
heari ng before the undersi gned, Roger Schneier, on July 14, 1994 at
the office of the Departnment of State | ocated at 270 Broadway, New
Yor k, New YorKk.

The applicant, of Subtle Engineering Co., 340 East 74th
Street, Suite 8B, New York, New York 10021, was represented by
Stevens R MIller, Esq., 150 Nassau Street #1805, New York, New
York 10038. Affixed hereto and nade a part hereof is copy of M.
Mller's proposed findings of facts, with my rulings marked
t her eon.

The Division of Licensing Services was represented by
Supervi sing License Investigator Bernard Friend.

| SSUE

The issue before the tribunal is whether the applicant has
sufficient |awful experience to qualify for alicense as a private
i nvesti gator.

FI NDI NGS OF FACT

1) By application dated Novenmber 15, 1993 the applicant
applied for alicense as a private investigator (Dept. Ex. 2). By
letter dated March 18, 1994 he was advised by the Division of
Licensing Services that it proposed to deny his application for
| ack of sufficient qualifying experience, withthe explanation that
"(u)nlicensed activity requiring a |icense may not be used for
qualifying experience." In that letter he was advised that he
coul d request an adm nistrative review, and by letter dated April
4, 1994 he did so. In response, by letter dated April 20, 1994, he
was advi sed that the Division of Licensing Services stood by the
proposed denial, and that he could request an admnistrative
hearing. By letter dated April 22, 1994 the applicant requested
such a hearing, and a notice of hearing was served on him by
certified mail on June 8, 1994 (Dept. Ex. 1).



2) The applicant bases his application on a claim of
experience gained during two tinme periods:

January 1987 to January 1990. |Investigations conducted for
the law firm of Raggio, Jaffe & Kayser to |ocate individuals and
assets, and into the honesty, loyalty and efficiency of the
subj ects of the investigations.

Novenber 1991 to date of application. | nvesti gati ons
conducted for MIliken & Mchaels Inc., a debt collection firm
headquartered in Louisiana which is not licensed as a private

i nvestigator inthe State of New York, concerning: the whereabouts,
habits, affiliations, and financial status of subjects; the | oss,
theft, andillegal transfer of property; and t he busi ness rel ati on-
ships of parties. The work was billed for by the applicant on
i nvoi ces bearing the nane "Subtl e Engi neering Co." (Dept. Ex. 8),
a name for which he filed a business certificate on Novenber 10,
1987 (Dept. Ex. 4), and paynent for the investigations was nmade by
way of checks payable to Subtle Engi neering Co. (Dept. Ex. 6 and
7). Those paynents were subsequently reflected on forns 1099
i ssued by MIliken &M chaels Inc. to Subtl e Engi neering Co. (Dept.
Ex. 5). The applicant has two enpl oyees who provide him wth
adm ni strative and clerical assistance.

In both instances, the experience was obtained by the
applicant working in the capacity of an independent contractor.

OPI NI ON

|- As the person who requested the hearing, the burden is on
the applicant to prove, by substantial evidence, that he has
acquired the required experience. State Adm nistrative Procedure
Act (SAPA), 8306[1]. Substantial evidence is that which a
reasonabl e m nd coul d accept as supporting a conclusion or ultinate
fact. Gay v Adduci, 73 N.Y.2d 741, 536 N.Y.S.2d 40 (1988). "The
question...is whether a conclusion or ultimate fact nay be
extracted reasonabl y--probatively and logically.” Cty of Utica
Board of Water Supply v New York State Health Departnent, 96 A D. 2d
710, 465 N.Y.S.2d 365, 366 (1983)(citations omtted).

I1- General Business Law (GBL) 872 establishes certain
experi ence requi renents whi ch nust be net by an applicant before a
license as a private investigator may be issued:

"Every such applicant for alicense as a private investi -
gator shall establish to the satisfaction of the secre-
tary of state...(that he) has been regularly enpl oyed ,
for a period of not |ess than three years, undertaking
such i nvestigati ons as those descri bed as perforned by a
private investigator in subdivision one of section
seventy-one of this article, as asheriff, police officer
inacity or county police departnent, or the division of
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state police, investigator in an agency of the state,
county or United States governnent, or enployee of a
licensed private investigator, or has had an equi val ent
position and experience." (enphasis added).

GBL 8§71[ 1] defines "private investigator" to

"mean and i nclude the business of private investigator
and shall also nean and include, separately or collec-
tively, the making for hire, reward or for any consi der -
ati on what soever, of any i nvestigation for the purpose of
obtaining information with reference to any of the
follow ng matters...; crime or wongs done or threatened
agai nst the governnent of the United States of Anerica or
any state or territory of the United States of Anerica;
the identity, habits, conduct, novenents, whereabouts,
affiliations, associations, transactions, reputation or
character of any person, group of persons, association,
organi zation, society, other groups of persons, firmor
corporation; the credibility of wtnesses or other
per sons; t he wher eabouts of m ssing persons; the |l ocation
or recovery of lost or stolen property; the causes and
origin of, or responsibility for fires, or libels, or
| osses, or accidents, or danage or injuries to real
property; or the affiliation, connection or relation of
any person, firmor corporationwth any uni on, organi za-
tion, society or association, or with any official,
menber or representative thereof; or with reference to
any person or persons seeking enpl oynent in the place of
any person or persons who have quit work by reason of any
strike; or with reference to the conduct, honesty,
efficiency, loyalty or activities or enpl oyees, agents,
contractors, and sub-contractors; or the securing of
evi dence to be used before any authorized i nvestigation
conmttee, board of award, board of arbitration, or in
the trial of civil or crimnal cases."

The applicant has established that he has experience as an
i nvestigator working as an independent contractor for both a New
York law firmand a Loui siana based debt collection firmwhich is
not licensed as a private investigator in the State of New York.
He has not established that he obtained investigative experience
whi |l e enpl oyed by a licensed private investigator or as a sheriff,
police officer, or enployee of alicensed private investigator, nor
Is his application supported by a clai mof experience or evidence
regardi ng enpl oynent as a governnent investigator. Therefore, for
hi s experience to be used to enabl e the applicant to be |licensed as
a private investigator, that experience would have to constitute
"equi val ent positions and experience" as defined in 19 NYCRR 172.1
as:
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"...investigations as to the identity, habits, conduct,
novenent s, wher eabout s, affiliations, reput ation,
character, credit, business or financial responsibility
of any person, group of persons, association, organiza-
tion, society, firmor corporation, or as to the origins
or responsibility for crimes and offenses, the | ocation
or recovery of lost or stolen property, the cause or
origin of or responsibility for |osses or accidental
damage or injury to persons or to real or personal
property, or to secure evidence to be used before any
aut hori zed i nvestigati on committee, board of award, board
of arbitrationor inthetrial of civil or crimnal cases
including as to the credibility of any witnesses. Such
i nvestigations shall be have perfornmed for a period of
three years, for an enployer, firm organization or
gover nnent al agency, whet her subject to the provision of
Article 7 of the General Busi ness Lawor ot herw se, which
requi red such investigationsinthe course of its regul ar
operations, and whi ch such i nvesti gati ons were conduct ed
onafull-time basis in a position the primry duties of
whi ch were to conduct investigations and sane conpri sed
the major portion of the applicant's activities there-
in...."

The definition of equivalent experience, under which the
applicant seeks to qualify, tracks the definition of private
i nvestigator. Therefore, since it is unlawful to engage in the
busi ness of private investigator without a |license to do so (GBL
870[ 2] ), unless the experience was gained in sone activity whichis
exenpt fromlicensure it was gained unlawfully. In other words,
t he applicant nust establish that his activities are the sane as
t hose engaged in by a licensed private investigator but, because of
a statutory exenption fromlicensure, he was not required to be
licensed. Matter of the Application of Smith, 121 DOS 92.

The question of the applicant's experience with Raggi o, Jaffe
and Kayser was previously addressed in Matter of the Application of
Pet er Hoffman, 91 DOS 92, which decision resulted froma hearing
held on the applicant's May 1990 application for a license as a
private investigator. |In that decision it was found that because
the applicant had engaged, during the sane tine period, in
i nvestigations both for the lawfirmand for individual attorneys,
he could not rely on the licensing exenption for attorneys and
their enployees contained in GBL 883, and, therefore, that his
investigative activities were unlawful and could not be used in
nmeeting the experience requirenents.

The applicant contends that he should not be precluded from
usi ng that experience in the current application because, he says,
the prior decision did not consider the question of whet her sone of
his experience was obtained during a tine that he was working
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exclusively for the lawfirm and nerely held that he did not have
sufficient experience w thout addressing the specifics of what, if
any, experience he mght be credited with. In the instant matter
he testified that during the tinme period in which he conducted
i nvestigations for the lawfirmhe did not conduct investigations
for anyone else. His claimto having sufficient | awful experience
in conducting investigations for Raggio, Jaffe & Kayser rests,
therefore, on his testinony that he did not conduct investigations
for anyone else during the sanme time period. That testinony is,
however, suspect and not credible.

An anal ysis of the applicant’'s testinony in conjunction with the
prior decision and the current application | eads to the concl usion
that there are glaring inconsistencies in the contentions nmade by
himin the two proceedings.

In the prior proceeding the applicant introduced evidence to
show that until as late as April 16, 1991 he was still conducti ng
i nvestigations for the lawfirm but in his current application he
i ndi cated that he ceased working for that firmin January 1990. 1In
the prior proceeding the applicant introduced evidence that as of
May 7, 1992 he was conducting i nvestigations for Al an Tarzy, Esqg.,
but in this proceeding he testified that since starting to conduct
i nvestigations for the collection agency in Novenber 1991 he has
not conducted i nvestigations for anyone el se. Based on that | find
that the applicant has failed to establish that his experience
conducting i nvestigations for Raggi o, Jaffe & Kayser was obt ai ned
while working lawfully for a single law firm?* Therefore, that
experience may not be applied toward neeting the requirenents for
licensure as a private investigator

MIliken & M chaels Inc., the collection agency for which the
respondent worked is not |licensed as a private investigator inthe
State of New York, and t he applicant has not established that it is
exenpt from such licensure. Therefore, if the applicant's
experi ence conducting investigations for that firm neets the
definition of equival ent experience it was obtai ned unlawfully. It
woul d be contrary to public policy to credit the applicant with
such experience, as to do so woul d have the effect of rewardi ng and
encouragi ng unlicensed activity. Mtter of the Application of
Bernstein, 58 DOS 87.

! The decisions in Matter of the Application of Barani, 93 DOS
91, and Matter of the Application of Gagliardi, 1 DOS 91, cited by
counsel for the applicant, support the proposition that qualifying
experience can be obtained by working for various enployers
sequentially, and need not be obtained in one continuous peri od.
They do not, however, support the proposition that an unlicensed
person may conduct investigations for nore than one attorney at a
tinme.
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This case is not affected by the holding in Gulla v Lonenzo,
42 AD2d 592, 344 NYS2d 962 (1973), in which the Court held that
experi ence gai ned as an unlicensed i ndependent contractor conduct -
ing investigations for a law firmcould be used to qualify for a
license as a private investigator. That is because attorneys and
persons enployed by themare statutorily exenpt fromthe require-
ment of being licensed (GBL 883), while MIIliken &M chaels Inc. is
not a law firm

Neither is Matter of the Application of Janes G eene, 41 DOS
94 of any help to the applicant. 1In that case the applicant had
been enpl oyed by the Long I sl and Rai | road t o conduct i nvestigations
in connection with its own affairs, an activity not requiring
licensure (GBL 883). Inthis case the applicant was enpl oyed by an
out of state collection agency to performinvestigations in New
York to further that agency's efforts on behalf of third party
creditors, an activity requiring licensure. Likew se, since the
i nvesti gati ons conducted by the applicant were not for the purposes
of MIliken & Mchaels Inc. own affairs, but, rather, to assist
that firm in activities undertaken on behalf of third party
creditors, the opinion of the Attorney General set forthin 256 Op.
Atty. Gen. 256 does not support the applicant's argunent that his
activities were | awful .

Al so of concern is the fact that, as discussed supra, the
applicant, contrary to histestinony inthis proceedi ng, appears to
have conduct ed i nvesti gations for Al an Tarzy, Esq. at the sanme tine
t hat he was conducting i nvestigations for MI1liken &M chael s I nc.,
t hereby | osi ng any benefit which m ght have accrued from working
exclusively for one enpl oyer. Further, rather than operating as an
i ndi vi dual i ndependent contractor, the applicant used and was pai d
under a trade nane and was assisted in the operation of his
busi ness by two enployees. The obvious conclusion is that the
appl i cant was not nerely an i ndependent contractor working for one
enpl oyer at atinme, but was in fact operating an unlicensed private
investigation firm His continuing unlicensed activity 1is
particularly disturbing in light of his having been placed on
notice by the 1992 decision that such conduct is not to be
condoned, and i ndicates that the holding in that decision that the
applicant did not intend to circunvent the requirenments of the | aw
is not applicable in this proceeding.

CONCLUSI ONS OF LAW

The applicant has failed to establish by substanti al evidence
that he has sufficient | awful experience to qualify for a license
as a privateinvestigator, and, accordingly, his application should
be deni ed. SAPA 8306; GBL §72[1].
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DETERM NATI ON

WHEREFORE, | T IS HEREBY DETERM NED THAT the application of
Peter L. Hoffman for alicense as a private investigator is deni ed.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ na-

tion.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



