373 DOs 00

STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conpl aint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant, DECI SI ON

- agai nst -

DWAYNE T. KI RKLAND

Respondent .
________________________________________ X

The above noted matter cane on for hearing before the
under si gned, Roger Schneier, on June 13, 2000 at the office of the
Departnment of State located at 123 WIliam Street, New York, New
Yor k.

The respondent did not appear.

The conpl ai nant was represented by Litigation Counsel Laurence
Sor onen, Esq.

COVPLAI NT
The conpl aint all eges that the respondent, a licensed private
investigator, failed to refund an unearned fee and failed to
cooperate with a Departnent of State investigation.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served by certified and regular first class mail posted to the
respondent at his last known business address on May 18, 2000
(State's Ex. 1 and 2). Neither the certified mail receipt nor
either of the mailings was returned by the Postal Service.

2) The respondent is duly licensed as qualifying officer of D
T KS Quality Protection Services, 134-37 166th Place, Suite 9C,
Jamai ca, New York 11434.

2) On February 6, 1999 the respondent entered into a contract
wi th Juanita Longs Johnson pursuant to which he agreed to obtain
for her a photograph of another person in return for a paynent of
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$500. 00 given to himat that time. In spite of several subsequent
inquiries by Ms. Johnson the respondent neither provided her with
t he prom sed phot ograph nor refunded her noney (State's Ex. 3, 4,
and 5).

3) On August 13, 1999 License Investigator Ernest Del aney
wote to the respondent requesting that he be provided with a
witten statenent by t he respondent regardi ng t he transacti on al ong
with copies of all related docunents (State's Ex. 6). The
respondent did not reply to that letter

4) On Cctober 12, Novenber 4, and Novenber 17, 1999 License
| nvestigator Jack M Bilello wote to the respondent by both
certified and regular first class mail, requesting that the
respondent appear at the investigator's office to discuss M.
Johnson's conplaint at stated tinmes. The certified mailings were
all returned by the Postal Service marked "Uncl ai mred" (State's Ex.
6), and the respondent did not reply to the uncertified mailings.

5) On January 19, 2000 Investigator Bilello sent another
letter to the respondent, requesting that he appear for a
di scussi on of the Johnson conpl ai nt on January 25, 2000 at 2: 00 PM
That letter was accepted by the respondent on January 21, 2000
(State's Ex. 6). However, on January 25, 2000 an enpl oyee of the
respondent tel ephoned the investigator and asked that the neeting
be reschedul ed.

The neeting was reschedul ed for January 27, 2000, but on that
date the respondent's enpl oyee tel ephoned the investigator again,
stating that she had mstakenly told the respondent that the
nmeeting would be on February 3, 2000. She was told to have the
respondent tel ephone to reschedul e.

On January 28, 2000, the respondent not having tel ephoned,
I nvestigator Bilello | eft a message on the respondent's answering
machi ne reschedul i ng the neeting to January 31, 2000. However, on
January 31, 2000 the respondent telefaxed to the investigator a
nmessage in which he stated "I can't nake the neeting. | woul d just
like to pay i f that woul d be okay. | have a case that | need to do
ri ght away, and don't have the tine to cone down to your office.
Even though | don't owe the noney | will pay it" (State's Ex. 7).

On February 1, 2000 I nvestigator Bilello | eft anot her nmessage
for the respondent, calling for a neeting on February 7, 2000. The
respondent did not respond to that nessage and has not nade a
refund, and there has been no further contact between him and
| nvestigator Bilello.
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OPI NI ON  AND CONCLUSI ONS OF LAW

| - The hol ding of an ex parte quasi-judicial admnistrative
hearing was perm ssi bl e, inasnmuch as there i s evidence that notice
of the place, tinme and purpose of the hearing was properly served.
General Business Law (GBL) 879[2]; Patterson v Departnent of State,
36 AD2d 616, 312 NYS2d 300 (1970); Matter of the Application of
Rose Ann Weis, 118 DOS 93.

I1- The respondent was retained by Ms. Johnson to obtain a
phot ograph for her, and accepted an advance paynent of $500. 00 for
those services. In spite of repeated attenpts by Ms. Johnson to
obtai n that photograph, the respondent has failed to fulfill the
terns of his contract but has retai ned the $500. 00. |n so doing he
has denonstrated untrustworthi ness.

I11- Where a |icensee has received noney to which he is not
entitled, he may be required to returnit, together with interest,
as a condition of retention of his license. cf. Donati v Shaffer,
83 Ny2d 828, 611 NYS2d 495 (1994); Kostika v Cuono, 41 N.Y.2d 673,
394 N.Y.S.2d 862 (1977); Zelik v Secretary of State, 168 AD2d 215,
562 NYS2d 101 (1990); Edelstein v Departnment of State, 16 A D.2d
764, 227 N.Y.S.2d 987 (1962).

| V- Pursuant to GBL 873[1] a licensed private investigator is
required to cooperate with investigations conducted by the
conpl ai nant, and failure to conply with a |awful request nade
during such an investigation is grounds for the inposition of
di sci plinary sanctions against the |licensee. |In ignoring and/or
failing to respond to nost of the conplainant's investigators'
letters and telephone calls, and in failing to neet wth
| nvestigator Bilello, the respondent violated that statute.

V- In setting the penalty to be inposed for the respondent’'s
above two vi ol ations, | have taken i nto consideration the fact that
by order dated February 9, 2000 (52 DOS 00) the respondent's
I i cense was suspended because of his failure to conply with a plea
of nolo contendere entered by him on Decenber 20, 1999, such
suspension to be in effect until such tine as he nade severa
paynments to fornmer clients and assisted Investigator Bilello in
| ocating property provided to the respondent by a fornmer client.

DETERM NATI ON

VWHEREFORE, | T | S HEREBY DETERM NED THAT Dwayne T. Ki rkl and has
viol ated GCeneral Business Law 873[1]] and has denonstrated
unt rustwort hi ness, and accordi ngly, pursuant to General Business
Law 879, the respondent shall pay a fine of $2000. 00 ($1, 000. 00 per
violation) to the Departnment of State on or before June 30, 2000,
and should he fail to pay the fine by that date his license as a
Private Investigator shall be suspended until such tine as such
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paynment has been nmade. Effective July 1, 2000 the respondent's
license as a Private Investigator shall be further suspended unti |
he shall have produced proof satisfactory to the Departnent of
State that he has refunded the sum of $500.00 plus interest from
February 6, 1999 at the | egal rate for judgenents (currently 9%per
year) to Juanita Longs Johnson. The respondent is directed to send
a certified check or noney for the fine payable to "Secretary of
State" and proof of having made the refund, or his |Ilicense
certificate and pocket card, to Usha Barat, Custoner Service Unit,
Departnment of State, Division of Licensing Services, 84 Holland
Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: June 15, 2000



