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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Application of

W LLI AM LA SHOVB DECI SI ON
For a License as a Private |Investigator
________________________________________ X

The above noted matter came on for hearing before the under-
si gned, Roger Schneier, on March 3, 1998 at the office of the
Departnment of State |ocated at 41 State Street, Al bany, New York.

The applicant, of 111 WIllard Road, Massena, New York 13662,
havi ng been advised of his right to be represented by attorney,
chose to represent hinself.

The Division of Licensing Services (hereinafter "DLS') was
represented by Supervising License Investigator Richard G Drew.

| SSUE
The issue before the tribunal is whether the applicant has
sufficient experience to qualify for a license as a private
i nvesti gator.

FI NDI NGS OF FACT

1) By application received by DLS on July 28, 1997 the
applicant applied for alicense as a private investigator (State's
Ex. 2).

2) By letter dated July 30, 1997 DLS advi sed t he appl i cant t hat
it was conducting an i nvestigation of his application, and that he
was required to submt docunentation regardi ng his claimed experi -
ence with the Massena Village Police (State's Ex. 3).

3) By letter dated Septenber 3, 1997, after having consi dered
materials submtted by the applicant in response to its letter of
July 30, 1997, DLS advised the applicant that it proposed to deny
hi s application because he had failed to satisfactorily prove three
years of qualifying experience in a primarily investigative
position, and that he could request an adm nistrative review. On
Cctober 12, 1997 the applicant requested such a review, and, by
| etter dated Novenber 24, 1997 he was advi sed that DLS conti nued to
propose to deny hi s application and that he coul d request a heari ng,
whi ch he did by | etter dated Novenber 30, 1997. Accordingly, notice
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of hearing was served on the applicant by certified mail delivered
on Decenber 13, 1997 (State's Ex. 1).

4) The appl i cant bases his applicationonthefoll ow ng clai ned
experience: Unspecified dates from 1987 to 1992, store detective
enpl oyed full tinme by Ames Departnent Stores Inc. and Janesway
Departnent Stores Inc.; My 8, 1991 to July 16, 1992, store
detective enployed full time by Hlls Departnment Stores Inc.;
January 11, 1993 to date, patrolnman enployed full tinme by the
Massena Police Departnent (State's Ex. 3 and 4).

In his work as a store detective, which he clains covered a
period of approximately three and one-half years, 90% of the
applicant's tine was spent i n detecting and apprehendi ng shoplift-
ers. As a police officer the applicant had both patrol and
i nvestigative duties.

OPI NI ON

|- As the person who requested the hearing, the burden is on
the applicant to prove, by substantial evidence, that he has
acquired the required experience. State Adm nistrative Procedure
Act (SAPA), 8306[1]. Substantial evidence is that which a reason-
abl e m nd coul d accept as supporting a conclusion or ultimte fact.

Gay v Adduci, 73 N Y.2d 741, 536 N.Y.S.2d 40 (1988). "The
guestion...is whether aconclusionor ultinmte fact nay be extracted
reasonabl y--probatively and logically.” City of Uica Board of

Wat er Supply v New York State Heal th Departnent, 96 A D.2d 710, 465
N. Y. S. 2d 365, 366 (1983)(citations omtted).

I1- GCeneral Business Law (GBL) 872 establishes certain
experience requi renents whi ch nust be net by an applicant before a
license as a private investigator may be issued:

"Every such applicant for alicense as a private investi -
gator shall establish to the satisfaction of the secre-
tary of state...(that he) has been regularly enpl oyed ,
for a period of not less than three years, undertaking
such i nvestigations as those descri bed as perforned by a
private investigator in subdivision one of section
seventy-one of this article, as asheriff, police officer
inacity or county police departnent, or the division of
state police, investigator In an agency of the state,
county or United States governnent, or enployee of a
i censed private investigator, or has had an equi val ent
position and experience." (enphasis added).

GBL 871[1] defines "private investigator" to "mean and
i ncl ude the business of private investigator and shal

al so nean and include, separately or collectively, the
maki ng for hire, reward or for any consi derati on what so-
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ever, of any investigation for the purpose of obtaining
information with reference to any of the follow ng
matters...; crime or wongs done or threatened against
the governnent of the United States of Anerica or any
state or territory of the United States of Anmerica; the
identity, habits, conduct, novenents, whereabouts,
affiliations, associations, transactions, reputation or
character of any person, group of persons, association,
organi zation, society, other groups of persons, firmor
corporation; the credibility of wtnesses or other
per sons; t he wher eabouts of m ssing persons; thelocation
or recovery of lost or stolen property; the causes and
origin of, or responsibility for fires, or libels, or
| osses, or accidents, or damage or injuries to real
property; or the affiliation, connection or relation of
any person, firmor corporationw th any uni on, organi za-
tion, society or association, or with any official,
menber or representative thereof; or with reference to
any person or persons seeking enploynment in the place of
any person or persons who have quit work by reason of any
strike; or wth reference to the conduct, honesty,
efficiency, loyalty or activities or enpl oyees, agents,
contractors, and sub-contractors; or the securing of
evi dence to be used before any authorized i nvestigation
conm ttee, board of award, board of arbitration, or in
the trial of civil or crimnal cases."

The applicant's experience was obtained as a store detective
and as a police of ficer enpl oyed by a town police departnent. He was
not enployed as a sheriff, police officer in a city® or county
pol i ce departnment or the division of state police, investigator in
an agency of the state, county or United States governnent, or by
alicensed private investigator. Therefore, for his experienceto
be used to enable the applicant to be licensed as a private
i nvestigator, that experience woul d have to constitute "equi val ent
positions and experience", defined in 19 NYCRR 172.1 as:

"...investigations as to the identity, habits, conduct,
novemnent s, whereabouts, affiliations, reputation, charac-
ter, credit, business or financial responsibility of any
person, group of persons, association, organization

society, firmor corporation, or as to the origins or
responsibility for crinmes and of fenses, the | ocation or
recovery of | ost or stolen property, the cause or origin
of or responsibility for | osses or accidental danage or
injury to persons or to real or personal property, or to
secure evi dence to be used before any aut horized i nvesti -

! The tribunal takes official notice there is both a Town and
a Village of Massena, but no City of Massena.
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gation conmittee, board of award, board of arbitration or
inthe trial of civil or crimnal cases including as to
the credibility of any witnesses. Such investigations
shal | be have perforned for a period of three years, for
an enpl oyer, firm organizati on or governnental agency,
whet her subject to the provision of Article 7 of the
General Business Law or otherw se, which required such
i nvestigations in the course of its regul ar operations,
and whi ch such investigations were conducted on a full-
tinme basisinapositionthe primary duties of which were
to conduct investigations and same conprised the major
portion of the applicant's activities therein...."

The applicant has established that as part of his duties he
conducted i nvestigations. He has not, however, proved by substan-
tial evidence that the conducting of such investigations was the
primary duty of his various jobs. As a store detective, 90%of his
duti es involved the prevention of theft and the unl awful taking of
goods, wares and mer chandi se, a function which falls under the GBL
871[ 2] definition of "watch, guard or patrol agency." He failedto
establ i sh what percentage of this tine as a police of ficer was spent
conducting investigations. ?

CONCLUSI ONS OF LAW

The applicant has failed to establish by substantial evi dence
that he has sufficient experience to qualify for a |icense as a
private investigator and, accordingly, his application should be
deni ed. GBL 872; SAPA 8306[1].

DETERM NATI ON

WHEREFORE, | T IS HEREBY DETERM NED THAT the application of
Wl liamLaShonb for alicense as a private investigator is denied.

Roger Schnei er
Adm ni strative Law Judge
Dated: March 24, 1998

2 The applicant testified that he spends 70 to 75%of his time
as a police officer conducting investigations. According to the
Chief of Police the correct figure is 15% (State's Ex. 3). In
light of that conflict, and in view of the extrenmely limted
details of his investigative experience provi ded by the applicant,
t he appl i cant has not met his burden of proving that the conducting
of investigations was the primary duty of his enploynent as a
police officer.



